ftOHf'^.'i  «:Tfir«r  r-^-^^^ix,- 


BIENNIAL  REPORT 
of  tbe 

Attorney  General 

STATE  OF  FLORIDA 

From  January  1,  1943,  to  December  31,  1944 


J.  Tom  Watson 

ATTORNEY  GENERAL 


Tallahassee,  Florida 
1944 


Jl73i 


TABLE  OF  CONTENTS 

Part  One 

Page 

LbTTEK  of  TiAlfSatllTAl. .     I 

TiTE  OrriCE  or  ATTOBi-iY  General  is  Floeioa 3 

CouFnxi)  Statement  of  Ct^sca  Handled  ik  the 

AlTOllfEY    GEITEEAL'i    OmCB «      t 

ExTKADnroN  Statistics 8 

ApPBOFUATIONB   AND   ExPENDITlTBBB — _____.^ __ 9 

FcnuEB  Attdenets  Gen eilai  of  Florida 10 

Stats  Law  Depabtment. 11 

JtTDlCIAI.     DePAHTJIENT     OF     FLOBtDA 18 

Justices  of  the  Supreme  Court  .__ — . — _  M 

Clerk,  Supreme  Court  M 

Attorney  General __.__,____ IS 

Attorney  for  Railroad  Coimnlsslon . „  18 

Attorney  for  State  Road  Department 18 

Judges,  Circuit  Court ■■■■  14 

Judge,  Court  of  Record . . , 14 

Judges,  Criminal  Court  of  Records — 14 

Judge,  Court  of  Crimes _^ 14 

Judges,  Civil  Court  of  Record _____________  IB 

Judges,  Juvenile  Court IB 

State  Attorneys 18 

Assistant  State  Attorneys ..■.,■ 18 

County  Solicitors ,..,..,.     .  .  , 16 

Assistant  County  Solicitors , 16 

County  Prosecuting  Attorneys , 16 

Reports  or  State  Attorneys 17 

First  Circuit 11 

Second  Circuit — 18 

Third  Circuit 83 

Fourth  Circuit 37 

Fifth  Circuit  .__.__„ 28 

Sixth  Circuit 81 

Seventh  Circult______. .__ , SS 

Eighth  Circuit 86 

Ninth  Circuit __.__, 40 

Tenth  Circuit  „..„_______________________ .  ,    ^.      43 

Eleventh  Ctrriiit                                          .  ,.,  ,   ,.    ...  4S 

Twelfth  Circuit : __„„_______^_„  46 


Thirteenth  fHrniif.  SO 

Fourteenth  CSrcuit SI 

Fifteenth  Circuit S4 

RSPOHTB   OF   OjiiNTY   Sot.ICITOIIS „ S6 

Dade  County — ^.. ___„__  &6 

Duval  County  „ _„ 67 

Escambia  County . fi8 

Hillsborough  County. ___. 58 

Monroe  County .__ . . __._^. 00 

Orange  County '. _- —  61 

Palm  Beach  County - 63 

Polk  County. . __,, ^ 83 

Refobts  of  Clekks  of  CiBciriT  Cotmis , ,  g$.  07 

Repobt  or  Clebk  of  Civil  Coubt  of  Recobd,  Dade  Countt 68 

Report  or  Clebk  of  Civil  CoraT  or  Recobd,  Dotal  County 68 

Repobt  of  Clebk  of  Goubt  of  Recobd,  Escambia  Coiijjtt.„ S8 

BoabsBj  CoMniaoioKa  and  Bubeaus  or  the  State  or  Flobida „  $S 

Port  Two 

Page 

Table  of  Contents   , ,85 

Otixiosi  OF  Attobitbt  Gestbbai.^ .^ 91 

IwoEx, „.„ , 5 1 5 


LETTER  OF  TRANSMITTAL 

STATE  OF  FLORIDA 
ATToaNEY  General's  Office 

Tallahassee,  Florida,  January  1.  1945. 

To  Hit  Excellency ,  HoaorabU  Miltard  CaldtL'tHj 
Oovernor  of  Florida: 

Sa: 

In  compliance  with  Article  IV,  Section  27,  Florida  Constitution,  direct- 
ing that  each  officer  of  the  executive  department  make  full  report  of  his 
official  acts,  of  the  receipts  and  expenditures  of  his  office,  and  the  require- 
ments of  the  same,  to  the  Governor  at  the  beginning  of  each  regular 
session  of  the  Legislature,  or  whenever  the  Governor  shall  require  it,  I 
have  the  honor  to  submit  herewith  the  Biennial  Report  of  my  office  cover- 
ing the  two  calendar  years  immediately  preceding  the  1945  regular  session 
of  the  Legislature,  being  the  period  from  January  1,  1943  to  December  31, 
1944,  inclusive. 

In  making  this  report,  I  submit  the  legal  opinions  rendered  In  writing 
by  me  during  such  period,  except  those  which  are  repetitions  or  are  of  such 
casual  character  as  not  to  be  of  general  interest.  The  excepted  opinions  are 
of  record  in  this  office,  indexed  so  as  to  be  available  to  the  public  upon 
request. 

In  reporting  the  receipts  and  expenditures  in  my  office  for  the 
biennium,  I  submit  an  itemized  statement  of  m;  appropriations  and 
expenditures. 

In  making  report  of  the  requirements  of  ray  office,  I  submit  a  state- 
ment giving  the  general  scope  of  my  duties,  along  with  a  list  of  the 
departments,  commissions  and  boards  for  whom  I  act  as  attorney  and 
legal  advisor  and  those  for  whom  I  construe  the  law  to  require  the  ren- 
dition of  such  service  when  called  upon. 

As  a  part  of  this  report,  I  have  taken  the  liberty  of  listing  the  personnel 
of  my  office,  the  membership  of  the  Supreme  Court  of  the  Stat^  the  names 
and  circuits  of  the  Circuit  Judges  of  the  State,  the  names  of  the  Judges 
of  the  Court  of  Record  of  Escambia  County,  the  Criminal  Courts  of  Record, 
the  Court  of  Crimes  of  Dade  County,  the  Civil  Courts  of  Record  and  of 
the  Juvenile  Courts,  the  names  and  circuits  of  the  State  Attorneys  and 
Assistant  State  Attorneys  of  the  State  and  l^e  names  and  counties  of  the 
County  Solicitors,  Assistant  County  Solicitors,  and  County  Prosecuting 
Attorneys.  I  am  submitting  reports  obtained  from  the  Circuit  Clerks  of 
the  state,  the  Clerk  of  the  Court  of  Record  of  Escambia  County  and  the 
Clerks  of  the  Civil  Courts  of  Record  of  the  cases  handled  in  their  courts 
and  reports  obtained  from  the  State  Attorneys  and  County  Solicitors  of 
the  State  shovring  the  cases  handled  by  the  Criminal  Courts  of  Record  and 
the  Court  of  Crimes  of  the  State. 

My  personal  report  to  you  required  under  Section  16.05.  Florida 
Statutes,  1941.  is  not  included  herein  but  Is  delivered  to  you  under  separate 
cover. 


Respectfully  submitted. 


TOM  WATSON. 

Attorney  General. 


THE  OFFICE  OF  ATTORNEY  GENERAL 
IN  FLORIDA 

The  Attorney  General  of  Florida  derives  his  office  from  the  people. 

He  Is  elected  by  popular  choice  and  acquires  his  powers  and  authority 
and  is  charged  with  the  duties  of  his  office  from  three  primary  sources: 
first,  the  common  law;  second,  the  Constitution  of  Florida;  third,  the 
statutory  law  of  Florida. 

Judicial  decision,  interpretation  and  construction  enter  the  picture  by 
way  of  defining,  declaring  and  designating  this  authority  and  these  duties 
witliin  the  common  law,  constitutional  and  statutory,  grant  and  limitation, 

COMMON  LAW  POWERS,  DUTIES  AND  AUTHORITY 

He  is  as  much  the  representative  of  the  State  of  Florida  in  the  Supreme 
Court,  as  the  King's  Attorney  General  is  his  representative  in  the  Court 
of  King's  Bench.  It  is  his  sole  duty  to  appear  in  and  attend  to,  in  behalf 
of  the  State,  all  suits  or  prosecutions,  civil  or  criminal,  or  in  equity,  in 
which  the  State  may  be  a  party,  or  in  anywise  interested,  in  the  Supreme 
Court  of  this  State.  At  common  law  his  office  is  in  many  respects  judicial 
in  character  and  he  is  clothed  with  a  considerable  discretion.  If  the  power 
exists,  it  is  not  a  question  of  right  in  him  to  institute  the  necessary  pro- 
ceeding when  in  his  opinion  a  condition  exists  which  requires  the  exercise 
of  the  power.  It  is  a  matter  of  duty.  At  common  law  it  is  his  duty  to 
prosecute  all  actions  necessary  to  protect  states  property  and  revenue; 
to  represent  the  State  in  all  criminal  cases  before  the  appellate  court;  to 
revoke  and  annul  grants  made  by  the  State  improperly  or  when  forfeited 
by  the  grantee;  to  determine  the  right  of  any  one  who  claims  or  usurps 
any  office;  to  vacate  the  charter  or  annul  the  existence  of  a  corporation 
for  violations  of  its  charter  or  for  omitting  to  exercise  its  corporate  powers; 
to  enforce  trusts ;  to  prevent  pubhc  nuisances ;  and  in  the  absence  of  express 
legislative  restrictions,  to  exercise  all  such  power  and  authority  as  public 
interest  may  require.  State  ex  rel  Landis,  Attorney  General,  et  al  vs.  S.  H, 
Kress  &  Co.,  115  Fla.  189,  155  So.  823. 

CONSTITUTIONAL  POWERS,  DUTIES  AND  AUTHORITY 

Article  IV,  Section  22  of  the  Constitution  of  Florida,  provides  as 
follows :  "Jhe  Attorney  General  shall  be  the  legal  advisor  of  the  Governor 
and  of  each  of  the  Officers  of  the  Executive  Department,  and  shall  perform 
such  other  legal  duties  as  may  be  prescribed  by  law.  He  shall  be  the 
Reporter  for  the  Supreme  Court."  The  full  import  of  this  constitutional 
field  of  duty  has  never  been  defined  by  the  Supreme  Court  of  Florida. 
Courts  of  other  states  have  gone  very  far  in  their  application  of  similar 
provisions  in  the  charge  of  legal  duty,  responsibility  and  field  of  legal  repre- 
sentation held  to  belong  to  the  office. 

STATUTORY  POWERS,  DUTIES  AND  AUTHORITY 

In  addition  to  his  common  law  and  constitutional  powers,  duties  and 
authority,  the  Attorney  General  has  the  following  general  and  regttlar 
statutory  powers,  duties  and  authority,  to; 

1.  Make  a  written  report  on  the  effect  and  operation  of  the  acts  of 
the  last  previous  legislative  session,  and  the  decisions  of  the  Court  thereon, 
to  the  Governor,  five  days  before  the  first  day  of  every  session  of  the 
legislature  (§16.05).' 

2.  Recommend,  at  the  convening  of  every  session  of  the  legislature, 
a  person  experienced  In  indexing  to  supervise  and  assist  the  indexing  clerks 
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or  each  House  in  making  the  index  for  both  journals  and  to  prepare  the 
Jouitmls  In  bound  form  (!  16.04). 

3.  Prepare  marginal  abstracts  to  the  several  sections  of  the  statutory 
law  and  a  general  alphabetical  index  to  the  general  acte  of  each  session 
of  the  legislature   <{  16.03). 

4.  Exercise  all  powers  and  perform  all  duties  incident  to  such  office 
and  to  malce  and  keep  in  his  office  a  record  of  all  offidal  acts  and  proceed- 
ings, such  record  to  contain  copies  of  his  opinions  (§16.01). 

5.  Give  his  official  opinion  and  legal  advice  in  writing  on  &ns  matter 
touching  their  official  duties,  upon  the  written  reouisitioD  of  the  Qovemor, 
Secretary  of  State,  Treasurer.  ComptroUer  or  Superintendent  of  Public 
Instruction  (i  16,01  and  §22.  Art.  IV,  Pla.  Const.). 

8.  Appear  In  and  attend  to  suits  or  prosecutions  In  any  of  the  courts 
of  the  State  or  In  any  courts  of  any  other  state  or  of  Uie  United  States 
in  behalf  of  the  State  of  Florida  (S  16.01). 

7.  Exercise  general  superintendence  and  direction  over  the  several 
state  Attorneys  ($16.08). 

S.  Report  the  decisions  of  the  Supreme  Court,  have  them  prepared 
in  printed  volumes  and  keep  one  copy  of  each  in  his  office  (||25,29.  25,30). 

9.  Prepare  and  cause  to  be  printed  copies  of  fee  bills  of  the  vmrious 
officers  of  the  several  counties  of  the  State  and  to  send  copies  of  same  to 
such  county  officials  (558.0T. 

10.  Approve  the  bond  of  the  Comptroller  (t  17.01). 

11.  Prosecute  combinations  against  Florida  meats  (1644.03). 

12.  Investigate  and  rectify  commercial  discriminations  ( 11940. 02- 
640.05). 

13.  Enjoin  violations  of  the  laws  regulating  commercial  f<x>dstuffs 
(9580.19). 

14.  Conduct  condemnation  proceedings  on  behalf  of  the  Board  of 
Commissioners  of  State  Institutions  and  on  behalf  of  the  Adjutant 
General's  office  for  military  purposes  ({)73.22,  2S0.48). 

15.  Approve  articles  of  incorporation  for  co-operative  marketing 
associations  ({618.04). 

16.  Bring  proceedings  to  forfeit  charters  of  corporations  which  violate 
the  laws  or  fail  to  comply  with  mandatory  requirements  of  a&me  (|f542.<^. 
542.04,  542.09). 

17.  Enforce  the  anti-trust  laws  of  the  State  ( S542.03 ) , 

18.  Bring  proceedings,  under  certain  conditions,  to  annul  franchises 
of  corporations  not  for  profit  <  1617.09). 

19.  Approve   title  to  real  estate   in   which   the  State   is   Interested 

(S135.16). 

30.  Pass  upon  permits  of  associations  cloing  business  under  a  dedara- 
Uon  of  trust  (S3517.03,  600.05). 

21.  Represent  the  State  In  disbarment  proceedings  in  the  Supreme 
Court  (130.28). 

22.  Pass  upon  and  approve  regulations  of  district  dratnsse  boards 
(I2S8.S3). 
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23.  Bring  proceedings  against  fair  associations  for  annulment  of  their 
charters  ",.hen  laws  relating  to  same  are  violated  {§§615.11,  616.09). 

24.  Conduct  proceedings  against  insolvent  or  defaulting  Insurance 
companies  (||626.08,  626.12>. 

25.  Conduct  quo  warranto  proceedings  (SS80.03,  875.19). 

2G.  Act  as  attorney  for  the  Railroad  Commission  (this  work  is  negligi- 
ble because  of  the  fact  that  the  Railroad  Commission  has  authority  to 
employ  its  own  special  counsel)   ($$350.29,  350.30,  350.62,  350.66). 

27.  Attend  to  all  legal  business  arising  in  connection  with  the  laws 
governing  the  salt  water  fishing  industry  ($373.22). 

28.  Prepare  contracts  for  purchase  of  uniform  school  books  (S233.16>. 

29.  Pass  upon  legality  of  and  give  approval  to  all  investments  of 
school  disttict  sinking  funds  in  purchases  of  bonds  ($236.55). 

30.  Devise  and  furnish  a  form  of  seal  for  all  the  courts  of  the  State 
(326.48). 

31.  Bring  proceedings,  under  certain  conditions,  for  annulment  of 
franchises  of  social  clubs  ($617.09). 

32.  Give  special  attention  to  legal  proceedings  in  connection  with 
the  sponge  fishing  industry  ($373.22). 

33.  Conduct  suits  on  bonds  of  State  Health  Ofticer  ($381.10). 

34.  Act  as  legal  advisor  and  attorney  for  the  State  Plant  Board 
(5581.02). 

35.  Act  as  legal  advisor  for  the  State  Road  Department.  Said  depart- 
ment, however,  has  a  special  attorney  authorized  by  statute  (5341.17). 

36.  Sue  to  recover  fines  for  doing  business  without  a  license  ($625.17). 

37.  Conduct  prosecutions  against  defaulting  and  delinquent  surety 
companies  ($626.08). 

38.  Assist  in  fixing  values  of  securities  deposited  with  the  State 
Treasurer  hy  trust  companies  under  the  Trust  Law  ($65B.10). 

39.  Enforce  the  vital  statistics  law  (5382.37). 

40.  Act  as  attorney  for  the  State  Racing  Commission.  Said  com- 
mission, however,  has  statutory  authority  to  employ  Its  special  counsel 
(5550.01). 

41.  Act  as  attorney  for  the  Parole  Commission  ($947.11). 

42.  Act  as  ex-officio  member  and  legal  advisor  of  the  State  Defense 
Council  ($249.03). 

43.  Conduct  extradition  hearings  for  the  Governor   (5941.04). 

44.  Participate  with  other  states  in  preserving  the  constitutional 
integrity  of  the  State  (516.52). 

45.  Represent  the  State  Treasurer  in  cormectton  with  claims  for 
funds  deposited  with  him  by  receivers,  trustees,  legal  representatives  and 
other  fiduciaries  (5569.04,  69.06). 

46.  Devise  a  suitable  seal  for  the  supervisors  of  r^stration  ($98.51). 
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47.  Represent  the  Insurance  Coimnlsaloner  In  connection  with  insur- 
ance matters   (SS637.54.  640.13). 

48.  Represent  the  State  in  proceedings  to  suspend  or  revolce  licenses 
of  tabor  union  business  agents  (14B1.10>. 

49.  Represent  the  State  In  proceedings  under  the  declaratory  Judg- 
ments law  where  the  constituUonality  of  statutes  Is  Involved  (§87.10). 

50.  Assist  In  the  enforcement  of  the  basic  science  law  ((456-22). 

51.  Assist  In  the  collection  and  enforcement  of  chain  store  license 
taxes  <|204.13). 

52.  Call  a  biennial  session  of  circuit  Judges  to  consider  thetr  report 
on  desirable  or  necessary  legislation  «S  16.06). 

53.  Bring  proceedings  to  test  the  validity  of  the  incorporation  of 
co-operative  marketing  associations  and  nonprofit  co-operative  asaocla- 
Uons  (ES618.23.  61B.09). 

54.  Bring  proceedings  to  recover  escheated  property  ((731.33). 

55.  Bring  proceedings  to  forfeit  prize  money  in  lotteries   (|849.13>. 

56.  Assist  in  the  enforcement  of  the  laws  r^ulating  the  sale  of  milk, 
cream  and  milk  products  ( 1503.36). 

57.  Bring  proceedings  against  combinations  in  restraint  of  motor 
vehicle  financing  (S545.08). 

58.  Assist  in  the  enforcement  of  laws  regulating  the  practice  of 
optometry  (§463.19). 

59.  Approve  the  form  for  1>onds  of  nonresident  outdoor  advertisers 
(E479.06). 

60.  Represent  the  Conmiissloner  of  Agriculture  in  connection  with 
the  enforcement  of  the  pure  seed  labeUng  law  ($578.15). 

61.  Assist  in  the  enforcement  of  the  laws  regulating  small  loan 
businesses  ($516.23). 

62.  Bring  proceedings  to  enforce  compliance  with  orders  of  the 
Insurance  Conunlssioner  in  connection  with  the  Workmen's  CompensaUmi 
law  (1440.36). 

63.  Direct  and  be  in  charge  of  the  Statutory  Revision  Department 
(§16.43). 

The  Attorney  General  is  a  member  of  the  following  State  Boards, 
Commissions  and  Councils: 

1.  Board  of  Commissioners  of  State  Institutions  (Fla.  Const.  (17,  Art.  IV), 

2.  State  Board  of  Education  (Fla.  Const.  (3.  Art.  XII). 

3.  Trustees  of  Internal  Improvement  Fund   (§253.02.  Florida  Statutes 
1941). 

4.  State  Board  of  Drainage  Commissions    (§298.69.  Florida  StaUites 
1941). 

5.  State  Budget  Commission  ((216.01,  Florida  Statutes,  1941). 

6.  State  Board  of  Conservation  (§373.01,  Florida  Statutes,  1941). 

7.  State  Board  of  Pardons  (Fla.  Const.  §12,  Art.  rv>. 
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8.  State  Canvassing  Board  <S99.49,  Florida  Statutes,  1941). 

9.  Florida  Securities  Commission  (1517.03,  Florida  Statutes,  1941). 

10.  Railroad,  etc.,  Assessment  Board  (§195.01,  Florida  Statutes,  1941). 

11.  Board  of  fixing  values  of  investment  securities  of  trust  companies 
{§655.10,  Florida  Statutes.  1941). 

12.  Board  for  Supervision  and  Regulation  of  forms  to  be  used  for  assump- 
tion of  risks  by  surety  companies  (1648.16,  Florida  Statutes,  1941). 

13.  State  Housing  Board  (1424.04,  Florida  Statutes,  1941). 

14.  Florida  Economic  Advancement  Council   (£120.01,   1943  Supplement, 
Florida  Statutes,  1941). 

15.  Department  of  Public  Safety  Executive  Board  (§321.01,  Florida  Stat- 
utes, 1941). 

16.  State  Board  for  Vocational  Education  (9229.08,  Florida  Statutes,  1941). 

17.  Board  of  Trustees  of  the  Teachers'  Retirement  System    (S23S.03, 
Florida  Statutes,  1941). 

18.  State  Text  Book  Purchasing  Board  ($233.13,  Florida  Statutes,  1941). 

19.  Ex 'Officio  member  of  Florida  State  Defense  Council  (§249.03,  Florida 
Statutes,  1941). 

20.  Governor's  Cabinet  (Fla.  Const.  320,  Art.  ZV). 
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COMPILED  STATEMENT  OF  CASES  HANDLED 
IN  THE  ATTORNEY  GENERAL'S  OFFICE  FROM 
JANUARY  1, 1943  THROUGH  DECEMBER  31, 1944. 

CrVIL  CASES 

Number  of  cases  pending  January  1,  1943 325 

Number  of  ca^es  docketed  between  January  1,  1943,  and  December 
31,  1944,  Inclusive, 

Docketed  and  still   pending 288 

Docketed  and   closed „ — 193  479 

884 
Number  of  cases  disposed  of  between  January  1.  1943,  and  December 
31, 1944,  Inclusive, 

Pending  January  1,  1943,  closed- 109 

Docketed  and  closed -.- — 193  302 

Number  of  cases  pending  January  1,  1945 „-    502 

CRIMZKAL  CASES 

Number  of  eases  pending  January  1,  1943 ._„ 102 

Number  of  cases  docketed  between  January  1,  1943,  and  December 
31,  1644,  inclusive. 

Docketed  and  still  p^nrttng  88 

Docketed  and  closed 170  266 

358 
Number  of  cases  disposed  of  between  January  1,  1B43,  and  December 
31,  1944,  inclusive. 

Pending  January  1,  1943,  clofied- 102 

Docketed  and  rirwpd  170  272 

Number  of  cases  pending  January  1,  1945- 88 

TOTAL  CASES 

Total  civil  and  criminal  cases  pending  or  docketed  during  bienolum 

ending  December  31 ,  1944 . 1,182 

Total  civil  and  criminal  cases  closed  or  disposed  of  during  btetmlum 

ending  December  31,  1944 „ __.    574 

Tbtal  civil  and  criminal  cases  pending  January  1.  1945 588 
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EXTRADITION  STATISTICS 

REQUISITIONS  ON  FLORIDA 

During  the  years  1943  and  1944  the  following  states  made  requisitions 
on  the  State  of  Florida  for  fugitives  from  Justice  as  Indicated: 


Alabama 

3Q 

New  York 

North  CaroliiiA . 

Ohio 

Oklahoma 

Pennsylvania- 
South  Carolina   .  _ 

Tennessee 

Virginia., 

W*^st  ViiTBinia 

10 

nflHfomiii 

S 

14 

Colorado 

Georgia    

Illinois 

Indiana   

Maryland 

Massachusetts 

Mtj-higan 

1 

44 

6 

__     ^ 
1 

6 
..     1 

2 

13 

3 

10 

1 

Minnesota 

2 

Wisconsin . 

Wynming 

f 

Missouri 

1 

It 

1 

New  Jersey 

Total 

187 

REQUISrnONS  BY  FLORIDA 

During  the  years  1943  and  1944  the  State  of  Florida  made  requisitions 
on  the  following  states  and  District  of  Columbia  for  fugitives  from  Justice 
as  indicated: 


Alabama 

18 
1 

Mfnnfsotn 

ArkftHRfts 

Missouri 

Ct^lifrimfR 

4 
I 
1 
3 

17 
3 

Connecticut 

New  York 

17 

Delaware 

District  of  Columbia 

(VorErtft 

Ohin 

Ok  lahoma 

Oregon  — - 

TUtTlOl-'t 

Ppnnsylvanfa 

Indiana 

1 

9 

RoHth  Cftrniina 

Kan^s^s 

TTinp-i-see                 

Kpntur.ky 

TpTcfUt 

ViT^Tiift 

I^iiisiRni^ 

6 

4 
1 

4 

Maryland- 

Massachusetts ^... 

Total .._ 

WTftshinptYin 

12B 
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APPROPRIATIONS  AND  EXPENDITURES 
ATTORNEY  GENERAL 

Including  Statutory  Revision  Department 


APPROPRIATIONS 

SALARY  FUNDS 

Balance  January  1,  1943 

Appropriations  July  1, 1943  to  June  30, 194S  (Blennlum). 


(Attorney  General  $75,600.00;  Statute  Revision  $19,980.00; 
Chapter  22,048  $15,000.00  per  year) 

Total 


$  62.018.41 
221.160.00 


f283.178.41 


EXPENDITURES 
SALARY  FUNDS 


January  1.  1943  to  June  30,  1943- 

Amount  Reverted  July  l,  1943 

July  1, 1943  to  December  31.  1944. 


Total „„ _.._ 

Balance  Jantiar?  1.  1946- 


$  58.71 1.S9 

3.306.42 

158.859.93 

I220.S78.34 
$  62,300.07 


APPROPRIATIONS  • 
NECESSARY  AND  REGITLAR  FUNDS 


Balance  January  1,  1943 

Appropriations  July  1,  1943  to  June  30,  1945  (Blennlum). 


(Attorney  General  $14,400.00;  Statute  Revision  $2,520.00 
per  year) . 

TotaL-. 


$     5,246.55 
33.840.00 


$  39.08ej&5 


EXPENDITDRES 

NECESSARY  AND  REGULAR  FUNDS 


January  1. 1943  to  June  30. 1943— 

Amount  Reverted  July  1.  1943 

July  1, 1943  to  December  31,  1944.. 


Total -„ 

Batonce  January  1,  1945~ 


t     5.226,27 

20.28 

18.481.17 

$  24.727.72 
I  14.358.83 


*  Fnm  Chapter  £2,071,  AeU  IM,  nnloi  otherwUe  IndtcaUd. 
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ATTORNEYS  GENERAL  OF  FLORIDA 
Since  1845 

JoffiVH  BuKCH ., 1845-1846 

AvBiram  E.  H&xwzu. „ „.„ „ . .„ IS48-1848 

J  AMCi  T.  AxcHEX. „ „ 1 946- 1 B48 

David  P.  Hooub— _ „ „ 1848-1958 

Mabuno  D.  Pai-t _„ „ 1958-1860 

JoBH  B.  Galbraith.... „ 1860-1968 

J  A  Hxs  D ,  Westcott,  J  ■ _ -.__ — „ - 1 968-1 868 

A.  R.  Meek - „ „ I968-18T0 

SnEKMAif    CONAST- ., . - 1870-1870 

J.  P.  C.  Drew „ .-...„ _ 1870-1872 

H,  BisSBEE,  J« -„- ™ __. _ 18TZ-1972 

J.  P.  C.  Emmokb :. „ 1872-1978 

W1U.IAM  A.  Cocke „ „ 1878-1877 

Georsb  p.  Ranet _ 1977-1895 

C.  M.  Cooper - 1885-1899 

William  B.  I.ai>ia«,.,.,_ _ „ 1899-1908 

James  B.  Whitfield.... 1908-1904 

W.  H.  Elli«...._ ™ - 1904-1909 

PakkTkahmell __ — ..„„.„ 1909' 1918 

Tmdmas  F.  West ™ „.„.. 1918-19IT 

Vait   C.    SwEAiiKoaK...™ _-... — „„ 1917-1921 

Ri\-ERS    Bl-foko -, _... 1921-1926 

J.  B.  JoHJfsoN - - - - 1926-1927 

FiED  H.  Dai-is „ 1927-1981 

Cakt  D.  Lahdis - - 1981-1988 

GEoaot  Coupes  Gihm _ - 1988-1941 

J.  ToK  Wa-mox .1941- 
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STATE  LAW  DEPARTMENT 

ATTORNEY  GENERAL 
J.  TOM  WATSON 

ASSISTANT  ATTORNEYS  GENERAL 

D.  Stuast  Giuj*. - January,  19il-March,  19W 

L.  A.  Ttonr. September,  198T-Maf.  IM4 

M.  B.  CoNKUK January,  1  Ml -December,  IMS 

L.  W.  Pettewat— January,  1941-Pcbniary,  1944 

J.  R.  Bullock,  -- March,  1 9*2- December,  IMS 

Jaues  H,  Millicak November,  )M2-July,  1944 

W.  L.  FsEELAND „ — „.May,  1948-September,  IMS 

WooDBow  M.  Melvix . __ ....November,  IMO-November,  1944 

D.  B,  Whi-taxeb ™,™ .„,.  January,  IMl-February,  IMS 

Jamss  B.  Toxet. — _. _ January,  1941- 

Fbeb  M.  BiTRNS „^ Au^st,  1989- 

Gbokoe  M.  Poweix. _ „ February,  194S- 

JOHW  C  Wtw» „ „ October,  IMl- 

Lamae  Wabeek - . .„^ July,  194S- 

R.  W.  EaviN,  Ja „ ..„ „ „ July,  194S- 

FaAH  K  J,  Heihis.. - .„ A  pril,  I M4- 

HowAan  S.  Bailet^ March,  1 944- 

D,  Fhed  McMttllzk — _ „„ May,  1944- 

SPECIAL  ASSISTANT  ATTORNEYS  GENERAL 

C.  H.  B.  Flotd  (Promoted  to  Assistant  Attorney  General, 

December,    1944) „ November,  1M3- 


Cecii.  T,  Fabbikotok^ — „., September,  1 

H.  T.  Black July,  I»41-Febniai7,  IWS 

LAW  EDITORS 

Geobqe  N.  MacDoniiell — , November,  194S- November,  1944 

J.  W.  MELvty „„ October,  I94S- 

LIBRARIAN  AND  ASSISTANT  REPORTER 
T.  L.  Kabk „ „ „ . February,  IMl- 
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SECRETARIES 

H.  C.  PoMEBOY „ September,  1941- 

H Ei^ jf  Ko u K TREE „., April,  1 942- November,  1 948 

Behsie  Martin - — .....September,  1989-September,  1948 

V  iBoi  N 1 A    H  A  .tt  luoK  D „„ ,„.t.„,..,. March,  1941- 

H ABHiETT   RoEBUc K . . - _ . .„„....  Jul y,   1 9S5-M arch,  1 948 

LcciixK    Ham January,  1941- 

Mabtha   BANKEBMAif — September,  1941-February,  1944 

Makiok  Davidson February,  1942-March,  1948 

Hasel  Sanderson — August,  1989-May,  1944 

VcKA   ZsxuwmsiAS. - -.August,  1941- 

RosA  Stanaland A.prit,  1941 -December,  1948 

Evelyn  Davis _ „ July,  1929- 

Xathhon  Hioh'tower .^ „_„ ....June,  1941-July,  1944 

Mart    Vallance -_„„„ „ November,  1942- 

Irene  a.  Smith — , — April,  1948- 

Kat  Johnston  Wight. — „ May,  194S- August,  1944 

Gloma  Aeanoo  Selpk-.... — February,  1941- 

Ethkl  Bhjjngsley  Davis „ ,...„ March,  1944- 

Liujan    Henry _ - „ May,  1944- 

Caroline  Dedoe _ July>  1944- 

ViviAK  C.  GoflUT _ — July,  1944- 

LoREKE  H.  Wilson , „_„ September,  1944- 

J  EWEL.1.    RoREiTS ~ _ , January,  1944- 

STENGGRAPHER-CLERKS 

RiTH  Payne  Bosiroao - ~ June,  1942- 

MiLDBED  Bevclue - - Marcti,  1944-September,  1944 

Ines  AuiERMAN ~ — _-„ May,  1944- 

Mary  L.  McDonald '. - -. August,  1944- 

Marv  S.  McDavid _ August,  1944- 

RECEPTIONISTS  AND  TELEPHONE  OPERATORS 

Mary  A.  Euja — _ June,  1948- January,  1944 

John  RoBifE - — July,  198T-May,  1944 

Elsie  G.  Woolwine— — _ - - January,  1944-March,  1944 

Hei^x  C.  Kennedy - - - May,  1944- 

FILING ,  SECRETARIES 

Maroaret  R.  Hall - - August,  lfi41- 

Maroaret  E.  Gannon  (and  Bookkeeper) April,  1929- 
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JUDICIAL  DEPARTMENT  OF  FLORIDA 
Supreme  Court  Justices 

TALLAHASSEE.  FLORIDA 

1M8-1M4  TERMS 
CMef  Justice 
Hon.  RIVERS  BUFORD. 

Hon,  GLENN  TERRELL. 
Hon.  B.  H.  CHAPMAN. 
Hon.  ALTO  ADAMS. 

Hon.  ARMSTEAD  BROWN. 
Hon,  ELWYN  THOMAS. 
Hon.  H.  L,  SEBRING, 


DivtStON  A 


OtVIBlON  B 


Hon.  R.  H,  CHAPMAN. 

Hon.  GLENN  TERRELL. 
Hon,  RIVERS  BUFORD. 
Hon.  ALTO  ADAMS. 

Hon.  ARMSTEAD  BROWN. 
Hon.  ELWYN  THOMAS. 
Hon.  H.  L.  SEBRING. 


1MS-1M«  TERMS 
Chief  JutUoe 


DIVISION  A 


DIVISIOK  B 


Hon.  GUYTE  P.  McCORD,  Clerk  Supreme  Court. 

Hon.  J,  TOM  WATSON,  Attorney  General. 

Hon.  LEWIS  W.  PETTEWAY.  Attorney  for  State  RaUro»d  C..m»tiKfc|.  n 

Hon.T.  M.  SHACKLEFOKD,  Attorney  for  State  Road  Department 
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JUDGES  OP  THE  CntCUTT  COURTS 

PiBST  CiHcuiT -Hon.  L.  L.  FABISINSKI 

Hon.  R.  A.  McGEACHY 

Second  CiBcmr Hon.  E.  C.  LOVE 

Hon.  W.  MAY  WALKER 

Thim>  DacriT- Hon.  HAL  W.  ADAMS 

Hon.  R.  H.  ROWE 

FouBTH  CiBcfiT. Hon.  DeWITT  T.  GRAY 

Hon.  BAYARD  B.  SHEILDS 
Hon.  A.  D.  McNeill 

Dotal  CwctriT™ — Hon.  MILES  W.  LEWIS 

Fifth  CmcwiT........_ Hon.  J.  C.  B.  KOONCE 

Hon.  P.  R.  HOCKER 

StxTs  Cimctnr. Hon.  JOHN  U.  BIRD 

Hon.  T.  FRANK  HOBSON 

SivEJtTH  CwcciT Hon.  GEO.  WM.  JACKSON 

Hon.  HERBERT  B.  FREDERICK* 

EiouTH  Cacurr - Hon.  A.  Z.  ADKINS 

Hon.  JOHN  A.  H.  MURPHREE 

NiKTH  CwcciT Hon.  PRANK  A.  SMITH 

Hon.  M.  B.  SMITH 
Hon.  A.  O.  KANNER 

Tekth  CimciTiT- Hon.  H.  C.  PETTEWAY 

Hon.  D.  O.  ROGERS 

EuirENTH  CimcuiT- Hon.  PAUL  D.  BARNES 

Hon.  ROSS  WILLIAMS 

Hon.  RICHARD  H.  HUNT* 

Hon.  GEORGE  E.  HOLT 

Hon.  MARSHALL  C.  WISEHEART 

Hon.  JOSEPH  OTTO 

Twelfth  CiicniT   Hon.  GEORGE  W.  WHTTEHURST 

Hon.  W.  T.  HARRISON 

Thutebsth  CiKcniT Hon.  L.  L.  PARKS 

Hon.  HARRY  N.  SANDLER 

Foustcbnth  Ciicurr Hon.  IRA  A.  HUTCHISON 

Hon.  E.  C.  WELCH 

FiFTEEKTK  CiBcuiT Hon.  C.  E.  CHILLING  WORTH* 

Hon.  GEO.  W.  TEDDER 
Hon.  JOSEPH  S.  WHITE 


•  On  military  loLve. 

JUDGE  OP  THE  COURT  OP  I^MTORD 
Escambia  Counts -Hon.  ERNEST  E.  MASON 

JUDGES  OP  THE  CRIMINAL  COURTS  OP  RECORD 

Dade  Countv...._ Hon.  BEN  C.  WILLARD 

Duval  CotiKTT - Hon.  BRYAN  SIMPSON* 

Hon.  MABRY  A.  CARLTON  •• 

HiuaBOBoiTH  Coesirr ...Hon.  JOHN  R.  HIMES 

MoNBOE  Countt Hon.  THOMAS  S.  CARO 

Okanoi:  Cobutt Hon.  W.  M.  MURPHY 

pAiM  Beach  Cocirry Hon.  R,  C,  ALLEY 

Polk  Couktt Hon.  ROY  H.  AMIEJON 

JUDGES  OP  THE  COURT  OF  CRIMES 

Dade  Covvtt Hon.  WAYNE  ALLEN* 

Hon,  N.  VERNON  HAWTHORNE** 

*0n  military  leave. 
••ActinB, 
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JUDGES  OP  THE  CIVIL  COURTS  OP  RECORD 

Dad«  Copktt Hon.  D.  J.  HEFPERMAN 

Hon.  NORMAN  HENDRY 
Ddval  CouMiT.^.. Hon.  BURTON  BARRS 

JUDGES  OP  THE  JUVENILE  AND  DOMESTIC  RELATIONS  COURTS 

BaETAU  Cou8Tr.„ -Hon.  ALBERT  M,  BOLAND 

DADECorxrr Hon.  WALTER  H  BECKHAM 

DtTAL  CouifTr. „ Hon.  W.  S.  CRISWKLL 

HiLLuoaoLii  CouifTT Hon. PAUL  R.  KICKLITEH 

Monroe  Cocwtt Hon.  PRANK  O.  ROBERTS 

OmANoECoDXTT Hon.  MATTIE  H.  FARMER 

PiKtLLA»CouxTir--  - .Hon,  LINCOLN  C.  BOGUE 

PoiK  CopxTT Hon.  W.  P.  BEVIS 

STATE  ATTORNEYS 

FiMT  CiMcuiT..^ .Hon.  J.  EDWIN  HOLSBERRY.  PenflACOU 

Secosd  Ciicwi*..... - Hon,  O.  C,  PARBCER,  JR.,  Tallahassee 

THtKii  CticuiT...... Hon,  A.  K.  BLACK.*  Lake  City 

Hon.  DAVID  LANIER.'  •  Madison 
ForiTii  CiBcmr, Hon.  WILLIAM  A.  HALLOWS,  III,*  jBckaonvlUe 

Hon.  INMAN  P  CRUTCHFIELD,*  *  JacltaonvlUe 

PirTH  CticriT. — Hon.  J.  W.  HUNTER.  Tavares 

SixTK  CmciriT. Hon.  CHESTER  B.  McMULLEN.  Clearwater 

Sbi-entu  CiKcoiT. Hon.  MURRAY  SAMS.  DeLand 

EioiiTH  Ci«cniT. Hon.  T.  E.  DUNCAN.  Gainesville 

NiKTH  Ciictnr,.... Hon,  MURRAY  W.  OVERSTREET.  Klaatmmcg 

TenTH  CiBcriT _ Hon.  L,  GRADY  BURTON,  Wauchula 

Elevimtk  Cucctt „ Hon.  STANLEY  MILLEDGE.  Miami 

TwELmi  Ci«ci'!T Hon.  CLYDE  H.  WILSON.  Sarasota 

THiBTKKJJTit  CimcwiT Hon.  J,  REX  PARRIOR,  Tampa 

FotrmTBEKTH  CiicuiT Hon.  L.  D,  McRAE,  Chlpley 

FiFTEENTif  Cuicmr Hon.  PHIL  OCONNCLL.*  West  Palm  Beach 

Hon.  SIDNEY  J.  CATTS.  JR.,"  West  Palm  Beach 


*Oii  m  Hilary  Imvc 
••Aetlnir, 


ASSISTANT  STATE  ATTORNEYS 


FiMT  CtBCDiT .None 

Secoxd  Ci«cpit None 

Thi»d  CiBcriT,.,,.. Hon.  O.  O,  EDWARDS,  Cross  City 

FomTH  CiMCtriT. Hon,  NATHAN  SCHEVITZ,  JacltsonviUe 

Hon,  HERBERT  WM,  FISHER,  Femandlna 

Fimi  CtmcoiT. Hon.  D.  NEIL  FERGUSON.  Ocala 

Sixth  Cimcmr Hon.  W.  H.  BREWTON,  Dade  City 

Sevektw  CiiCDir Hon,  JULIAN  C,  CALHOUN.  Palatka 

EioHTii  CiicuTT Hon.  JOE  HILL  WILLIAMS.  Lake  Butler 

Ninth  CimctriT Hon.  THAD  H.  CARLTON.  Ft.  Pierce 

Hon,  GEORGE  A,  EteCOTTES.  Sanford 

Te»th  Cacim> Hon,  WALTER  W.  WOOLPOLK,  Lake  Wale* 

Elsventh  Ciacirrr Hon.  H.  FROST  BAILETY.  Miami 

Hon.  HENRY  M.  JONES.  Key  West 
TwiLTTM  C«ci?iT Hon.  W.  M.  SMILETV,  Bradenton 

Hon.  SUMTER  LETTNER.  Arcadia 

THimTEEHTH  CimcOTT Hon.  J.  FRANK  UMSTOT.  Tampa 

Foi'tTiENTH  Ciictrrr Hon.E.  CLAY  LEWIS.  Port  St.  Joe 

FimENTH  CiBcpiT -Hon.  LOUIS  P,  MAIKE,  Ft,  Lauderdale 
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COXn^TY  SOLICITORS 

Dade  Countv Hon.  ROBERT  R.  TAYLOR,  Miami 

Dirv-AfcCoi-K-nr.- „- Hon.  WAYNE  E.  RIPLEY.*  JacksonvUle 

Hon.  HARRY  H.  MARTIN,"  Jacksonville 

Escambia  Covntit HOH.  FORSYTH  CARO,  Pensacola 

HiLLSRoliouH  CocKXT HoH.  JOSEPH  E.  WILLIAMS,***  Tampa 

Monroe  Covnty Hon.  ALLAN  B.  CLEARE,  JR.,  Key  West 

OiAJJOE  CocNTY Hon.  O.  RAYMOND  ELLARS,  Orlando 

Palm  Beach  Cohmtv Hoo,  W.  E.  ROEBUCK,   West  Palm  Beach 

Polk  CorNir Hon.  GDNTER  STEPHENSON,'  Bartow 

Hon.  B.  G.  LANGSTON,"  Lakeland 


*  On  mlUtanr  leave. 
••  Acting . 
■*■  Luther  W.  Cobber,  Ttunpa,  wsB  nominated  in  Hmr  primarie*  for  appointment  to  oOee. 

ASSISTANT  COUNTY  SOLICITORS 

Dam  CotTjtTT Hon.  GLENN  C.  MINCER,  Miami 

Hon.  LOUIS  J.  HAMEL.  Miami 
Hon.  ROLAND  B,  SWEET.  Miami 
Hon.  JOHN  PRUNTY.*  Miami 

DuvAi.  CouNTr Hon.  A,  LLOYD  LAYTON,  Jacksonville 

Escambia  Couktt Hon.  J.  MONTROSE  EDREHI,  Pensacola 

HiLUBOKovH  CocKTT Hon.  B.  A.  GREGORY,  Tampa 

Hon.  JOSEPH  G,  SPICOLA,  Tampa 
Hon.  HARRY  G.  McDONALD,  Tampa 

MonhoeCottntt None 

Orakoe  CorsTT None 

Palm  Beach  CoctsTV None 

Polk  Couirrr..... Hon.  JESSE  H.  WILL80N.  BartOW 


*Oii  militarr  leave. 

COUNTY  PROSECUTING  ATTORNEYS 

Browasd  Countv Hon.  W.  GERRY  MILLER,  Ft.  Lauderdale 

DeSoio  Countt Hon.  M.  A.  ROSIN,  Arcadia 

Gausdek  CotiNTY..... Hon.  WILLIAM  D.  DOSS.  Quincy 

Indian  River  ConNTT Hon.  SHERMAN  N.  SMITH.  JR.,*  Vero  Beach 

Hon.  C.  P.  DIAMOND,"  Vero  Beach 

Jeffeiimn  CoiTNTY HoH.  JOHN  H.  SHUMAN,  Monticello 

Lbe  Coustt Hon.  JOHN  K.  WOOLSLAIR.  Ft.  Myers 

Leon  County — Hon.  WILLIAM  D.  HOPKINS,*  Tallahassee 

Hon.  WELDON  G.  STARRY.*  *  Tallahassee 

Madibok  Cobntv..- Hon.  COLUMBUS  B.  SMITH,  Madison 

Manatee  Countt  Hon.  GEO.  R.  HTTCHCOLK,  Bradenton 

Martin  County Hon.  T.  T.  OUGHTERSON,  Stuart 

Okxecmobee  County -Hon.  MARY  SANDAFUR  SCHULMAN,  Okeechobee 

Osceola  Cottnty Hon.  JAY  JOHNSTON,  St.  Cloud 

Paiico  Cocnty Hon.  T.  H.  GETZEN,  Dade  City 

PiNELUis  County Hon.  JOHN  DICKINSON,*  Clearwater 

Hon.  VICTOR  O.  WEHLE,"  St.  Fetersbui« 

St.  Lucie  CorNTT Hon.  A.  C.  SIMMONS,  Ft.  Pierce 

Sababota  Countt Hon.  LAMAR  B.  DOZIER,  Sarasota 

Seminole  Cockty Hon.  GEORGE  A.  SPEER,  JR.,  Sanford 

Sumter  Couktt Hon.  JAMES  W.  WEST,  Bushnell 

•  On  milttaiT  leave. 
••  Actiae. 
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REPORTS  OF  STATE  ATTORNEYS  FOR  YEARS 

1943-1944,  INCLUSIVE,  UNDER  SECTION  16.09. 

FLORIDA  STATUTES,  1941. 

FIRST  JUDICIAL  CIRCUIT 

Escambia  County  Santa  Rosa  County 

Otcaloosa  County  Walton  County 


n  B 


II    £1    ll      I      I 

ESCAMBIA: 

Assault  with  Intent  to  Commit  ft  Felony —____      l  —  I  •! 

Crime  Against  Nature •!  —  ^-      

Homicide : 

Murder,  First  DegreB„„ 9  —  —  2  3 

Murder,  Second  Degree —  —  3      

Manslaughter              . „    2  —  —  I  "2 

Hape        - 2  2  —  —  a 

MlsceUaneous  Crimes  Not  Otherwise  listed '4  —  —      

OTHER  CASES  HANDLED 

Number  DlsposltloD 
Appeals  from  Lower  Court  to  Circuit  Court——          4  4 

Bond  Validation  Proceedings „ .  6  5 

Criminal  Hearings  Attended 19  1$ 

Habeas  Corpus  Hearings  Attended 9  8 

Other  Cases  Not  Enumerated— T  7 

•  C<Ttin(^  to  Court  ol  Record. 

Respectfully  submitted. 

J.  EDWIN  HOLSBERRY. 


State  Attoraer, 

1.  !l 


5 


21     ll       if 

I 


|5     SS     j|       t 

Ja    S&    U 


OKALOOSA: 

Adultery            ,  ..    „, 4      2        1      

Aggimveted  Assault „ ^ 12  8      14  1 

AsMHllt  with  Intent  to  Commit  a  Ftlonr 13  9      fl  1 

Attempt  to  Commit  a  Felony  -... , 1      \ 

Breaking  and  Entering 14  2      13      

Oambllng  Houses 2      2      

Homicide : 

Murder.  First  Degree . 1  1      1      

Manslaughter 4  —  12  1 

Larceny 8  7  16  1 

Liquor .           3  1      2  1 

WToOBupport  or  DeswrtfaWL 4  9  13      


18 
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Perjury  _ 

Rape  

Robbery  .. 

Worthless  Checks  and  ISrafte 

Miscellaneous  Oimes  Not  Otherwise  Listed. 
Returned  to  County  Court — 14 


3 
1 
3 
1 
16 


11 
1 

14 


—  3  — 
1  —  — 

—  —  3 

—  1  _ 

—  14  — 


OTHER  CASES  HANDLED 


Bond  Estreature  Proceedings. 
Criminal  Hearings  Attended- 


Habeas  Corpus  Hearings  Attended- 
Other  Cases  Not  Enumerated 


Number 
2 
7 
1 
8 


Respectfully  submitted. 


Disposition 
1 
7 
I 
8 


EDWIN  HOLBBERRY, 

State  Attorney. 

e|        SS  I   . 


SANTA  ROSA: 
Aggravated  Assault- 
Arson  ~ 


Assault  with  Intent  to  Commit  a  Felony- 
Attempt  to  Commit  a  Felony „ „__ 

Bigamy - . . 

Breaking  and  Entering 


Carnal  Intercourse  with  Unmarried  Female^ 

Crime  Against  Nature — 

Forgery   — 

Gambling  Hous^. , 

Homicide: 

Murder,  First  Degi«e„_ 

Murder.  Second  Degree^ 

Manslaughter 

Larceny 

Liquor 

or  Desertion 


Nonsupport 

Rape — — _ 

Robbery 

Miscellaneous  Crimea  Not  Otherwise  Listed.. 


13 
2 
1 
1 
1 

1 

1 

14 
2 

2 

1 
21 


2 
10 


11 

1       — 
—         1 


£M 


1  — 

13  1 

1  1 

1  — 

6  — 


>  3 

i  f 

3       — 


—  —       13       — 

—  2       —      — 


1 

7 
2 

1 

1 
U 


OTHER  CASES  HANDLED 


Bond  Estreature  Proceedings . 
Criminal  Hearmgs  Attended  -. 
Other  Cases  Not  Enumerated  . 


Resi>ectfully  submitted. 


Number 
1 
8 
S 


Disposition 
1 

a 

6 


J.  EDWIN  HOLSBERRY. 

State  Attorney. 
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WALTON: 

Adultery 

Aggravated   Afisault- 
Arsoti 


3 


Assault  witb  Intent  to  Oomaiit  a  Feloor- 

Blgamy  ._.. 

Breaking  and  Entering 

Carnal  Intercourse  with  Unmanled  '. 

Forgery  - 

Homicide: 

Murder,  First  D^rec— 

Murder,  Second  Degree. 

Manslaughter  ^.... 

Larceny _„ 

Liquor  ._ 

Nonsupport  or  Desertion 

Perjury 


Receiving  Stolen  Property 

Worthless  Checks  and  Drafts 

Miscellaneous  Crimes  Not  Otherwise  Listed . 


4 

4 

9 

1 
7 
1 
2 

2 
1 
2 

11 
4 
2 
S 
1 
1 

11 


—  a 

2  — 

2  — 

S  — 


1 

_      _        2       — 
_      _        2      _ 


11 
8 

1 

4 
1 


(to  county  court) 
U        2        S      • 


OTHER  CASES  HANDLED 


Appeals  from  Lower  Court  to  Circuit  Court- 
Bond  Estreature  Proceedings    .  .         „., 

Criminal  Hearings  Attended  _„ 

Other  Cases  Not  Enumerated  


Number 

8 
3 
8 

7 


Olspositlnn 
4 
S 
8 
T 


Respectfully  submitted, 


EDl?nN  HOLi^lERRY, 

State  Attorney. 


SECOND  JUDICIAL  CIBCUTT 


Franklin  County 
Gadsden  County 
Jefferson  County 


Leon  County 
Liberty  County 
Wakulla  County 


FRANKLIN: 

Assault  with  Intent  to  Commit  a  Felony 

Desertion 

Election  Fraud 


ExtorUon  and  Malpractice 

False  Pretense       „_ 

Forgery 

Homicide:   _„ 

Murder.  First  Degree... _., 

Larceny  

Malicious  Destruction  of  Propeer^. 


II 

Is 


10 
2 
2 


^  10 


ll 

ne 

§1 


3       _      _ 


2 
4 

2 


• 
■a 


< 
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Rape — 

Receiving  Stolen  Property^ 

Resisting  an  Officer, . 

Robbery  -. 


OTEIER  CASES  HANDUED 


Criminal  Hearings  Attended.. 
Other  Cases  Not  Enumerated  . 


Number 
29 
30 


EttspodUon 


Respectfully  submitted, 
O.  C. 


PARKER.  JR.. 

State  Attorney. 


GADSDEN: 

Abortion . 
Adultery  . 
Arson   ..... 


Assault  with  Intent  to  Commit  a  Felony^ 
Bigamy 


Breaking  and  Entering 

Desertion . 

False  Pretense 

Forgery 

Homicide : 

Murder,  First  Degree  _ 
Murder,  Second  Degree.. 

Manslaughter  „ 

Larceny  ^ 

Rape  . 

Receiving  Stolen  Property- 
Robbery  ... 
Shooting  into  Dwelling 


34 
7 
2 

4 

5 
2 
5 

11 
5 
5 
1 
3 


1  — 

1  — 
S  — 

2  — 

1  — 

1  — 


1  — 

2  — 
5  — 
1  — 
1  — 

1  — 


1 
S 
2 
27 
3 
1 
2 


I 


1 
2 

7 


1       — 


OTHER  CASES  HANDLED 

Appeals  from  Lower  Court  to  Circuit  Court 

Criminal  Hearings  Attended __^ _. 

Other  Cases  Not  Enumerated 


Number 

3 

90 

15 


Respectfully  submitted, 


Disposition 


O.  C.  PARKER.  JR., 

State  Attorney. 


Si 


SE 
fee 


JEFFERSON: 

Arson - -  -   — — 

AssaiUt  with  Intent  to  Commit  a  Felony- 
Breaking  and  Entering 


o  o 

^2; 


2£ 


-3 
I 
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Homicide: 

Murder,  First  Degree 1      —  —      —      — 

Larceny  __ ___    3      —  —        3      — 

Rape     -___— . 1       —  —        I      — 

Receiving  Stolen  Proper^—, 1      —  —        1      — 

Resisting  an  OfTlcer „ .     1       —  —        1       — 

Bobbery  —^ — 1      —  —      —      — 

OTHER  CASES  HANDLED 

Number  Disposition 

Criminal   Hearings  Attended 9  — 

Other  Cases  Not  Enumerate«i 15  — 


Respectfully  submitted. 


O.  C.  PARKER.  JR., 

State  Attorney. 


LEON: 

Adultery 

Arson 

Assault  witli  &itent  to  Commit  a  Fskmy- 

Bigamy  „._ „ 

Breaking  and  Entering 

Cilrae  Against  Nature 

Desertion  .     „, , 

Embezzlement ._ ..    

False  Pretense „ 

Foigery . 


Hit  and  Run  Driving.. 
Homicide : 

Murder,  First  Degree.. 


Murder,  Second  Degree- 
Manslaughter 


Zll^al  Possession  of  MoonAfDe- 

lATceny     _   

Mayhem 


Operating  Truck  for  Hire  Without  Permit.. 

Perjury 

Rape 


Receiving  Stolen  Property.. 
Robbery 


SelUng  Car  Subject  to  Lira 

Shooting  into  Dwelling 

Worthless  Checks  and  Drafts 


■3 

i?. 

3    S 

nS 

3  ■! 

1 

ii 

a 

1 

b  t 

nS 

-^1 

» 

a 

1  = 

a  o 
SEX 

■3? 

5 

< 

1 

^^_ 

_ 

1 

3 

1 



3 



54 

1 
33 

7 

3 

41 

2 

5 

2 

28 

3 

5 

— 

— 

4 

1 

21 





16 

2 

12 

1 

— 

5 

1 

9 





8 

1 

29 
2 

4 

1 

25 
1 

3 

4 

3 

1 

6 

— 

— 

4 

1 

5 

2 

34 

— 

— 

4 

1 

28 

3 

3 

1 

4 

3 

2 
5 

14 

4 
4 
2 
7 

4 

Z 

1 
3 

1 

4 
11 
3 
3 
1 
5 

- 

2 

I 

2 

— 

— 

— 





1 

OTHER  CASES  HANDLED 

Number  DIsposttlon 

Criminal  Hearings  Attended  ...„ 25  

Habeas  Corpus  Hearings  Attetiitoit„_ 5  

Other  Cases  Not  Enumerated . _„„ .        20  

Respectfully  submitted, 

O.  C.  FABmEt,  JR.. 

Attom^. 
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1, 

i 

IJBERTY: 

Assault  with  Intent  to  Commit  a  Felony    2 

rVsprtion  ,           .      ,,                                                 ,     i 

•i 

i| 

II 

s  o 

mber 
10 
S 

-I 

I 

Di 

m 

1        1 

1  1 

2  — 

T  ^vt-^'Any                                                                                                     2 

1       — 

OTHER  CASES  HANDLED 

m 

Criminwl  HpftrinBR  Attfpnderi 

spositlon 

Other  Cases  Not  Enumerated 

, — 

Respectfully  submitted. 


O.  C.  PARKER.  JR.. 

State  Attorney. 


WAKtriiA: 

Aggravated  Assault __._ 

Assault  with  Intent  to  Commit  a  Felony^ 

Bigamy 


Breaking  and  Entering 

Desertion  

Drunken  Driving 

Homicide: 

Murder,  First  Degree 

Murder,  Second  Degree- 
Manslaughter  . 

Imputing  want  of  Chastity „ 

Larceny _„.. _„ 

Resisting  an  Officer _. 

Robbery  

Shooting    Hogs 

Trespass  to  Realty- 


1, 
II 


3£ 


3 
2 
1 
7 
4 
1 

2 
1 
3 
1 
1 
1 
3 
1 
1 


S  It 


o  o 


-I 


—  1 


—  1 


OTHER  CASES  HANDLED 


Criminal  Hearings  Attended  ., 
Other  Cases  Not  Enumerated- 


RespectfuUy  submitted. 


Number 
19 

ao 


Disposition 


O.  C.  PARKER,  JR., 

State  Attorney. 


BIENNIAL  REaKJRT  OP  THE  ATTORNEY  GENERAL 


Tamo  JUDICIAL  CIRCUIT 


Columbia  County 
Dixie  County 
Hamilton  County 
Lafayette  County 


Madison  County 
Smranee  County 
Taylor  County 


COLtJMBlA: 

Aduitery . - ..— 

Assault  with  Intent  to  Commit  a  Vekav- 

Attempt  to  Commit  a  Felony 

Breaking  and  Entering 

Embezzlement 

Forgery 


Hit  and  Bun  Driver 

Homicide: 

Murder.  First  Degree__„ 
Murder,  Second  Degree- 
Murder,  Third  Degree- 
Manslaughter  

Larceny 


Nonsupport  or  Dea^'tkm- 
Rape 


Receiving  Stolen  FropertT- 


II  > 


l!  H  J 


SS        ZX 


14 
5 
1 
S 
1 
3 


1 

7 

10 
1 


10 
2 


t 

V 

§ 


I 

i 


_       _         3  _ 

—      —        2  — 

2  _ 

t         4  1 


OTHER  CASES  HANDLED 


Number      Disposition 


Criminal  Hearings  Attended— 
Inquests  Attended         .... 


Inquests  Before  County  Judge.— 

Preliminary  Hearings  Attended 
Other  Cases  Not  Enumerated 


26 
2 


Respectfully  submitted. 


3  Informations  Filed 
1  Accidental  Death 

1  Murder  by  Unknown 
Party 

5  Held  for  Murder 

4  Accidental  Deaths 
Defendants  Held 

2  Ordnrs  entered  re- 
leasing Defendant's 
Auto  Held  for  Con- 
fiscation. 


DAVID  LANIER. 
Acting  State  Attorney. 


1. 


IE 


II 


DEDE: 

Assault  with  Intent  to  Conmjlt  a  Pelony. 

Breaklng  and  Entering 

Porgery   .._.__ „ 


-  =•  il 


"3-  =0         Z] 

ZK      mi 


I 


5—118 

16      —      —       10       — 

2      —      —        2      — 
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Homicide: 

Murder,  First  Degree .. _._    4  —  —  —  — 

Murder,  Second  Degree —  1—21 

Murder,  Third  Degree— —  „ ,_„_  —  —  —  1  — 

Manslaughter —  —  —  1  — 

Injury  to  E*ublic  Property ~. . — „___ —  2  —  —  — 

Larceny — _. — - 6  1  —  3  — 

Malicious  Killing  of  Animal  of  Aaother_ „___.-    1  —  —  I  — 

Nonsupport  or  Desertion ..  13  ^  —  5  1 

Rape. -       - -— .. .     -     1  —  1  —  — 

Unlawfully  Reststli^  an  Officer „    2  2  —  —  — 

OTHER  CASES  HANDLED 

Number      Disposition 
Appeals  from  Lower  Court  to  Circuit 

Court  — _ 1  Reversed 

Criminal  Hearings  Attended 29  9  Information  Filed 

4  Prisoners  Released 

Habeas  Corpus  Hearings  Attended 6  3  Defendants  Released 

Inquests  Attended . 4  3  Held  for  Murder 

1  Accused  Released 
Respectfully  submitted, 

DAVID  LANIER, 
Acting  State  Attorney. 


is 

II         i 


O 


«i     fSS     .al       •§ 

as     RZ     z£      S       i 


3 


HAMILTON; 

Aggravated  Assault_ —        1      —      —      — 

Assault  with  Intent  to  Commit  a  Feloiiy 2  4  —  1  — 

Breaking  and  Entering _„ .    7  2  —  5  — 

False  Pretense -     —  1  —  —  — 

Forgery   „ „.    1  —  —  1  — 

Hit  and  Run  Driver „ —  1  —  —  — 

Homicide : 

Murder,  First  Degree 2  1  —  —  1 

Manslaughter . . „ „ — ■  —  —  1  — 

Injury  to  Public  Property ___„^________„._    i  —  —  —  — 

Larceny „_ , 5  4  —  3  2 

Malicious  Burning  Woods  of  Another 1  —  —  —  — 

Nonsupport  qr  Desertion 1  1  —  1  — 

Rape  —  1  1  —  — 

Receiving  Stolen  Property — 1  —  „  ^_  „ 

Robbery __„    3  1  —  2  — 

Unlawfully  Exhibiting  Deadly  Weapon 1  —  —  —  — 

OTHER  CASES  HANDLED 

Number      Disposition 

Criminal  Hearings  Attended 28  1  Dismissed 

2  E>efendants  Held 
2  Informations  Filed 

Inquests  Attended 1  Accused  Held  for 

Murder 
Respectfully  submitted, 

DAVID  LANIER. 
Acting  State  Attorney. 
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35 


LAFAYETTE: 

Breaking  and  Entering 

False  Pretense 

Homicide: 

Murder.  First  Degree, 

Manslaughter 


?. 

u 

a  a 

1 

1 
1 

2 

1 

z 

2 

z 

Killing  Animal  of  Anotb»- 
Larceny 


UnlawtuUy  ImpersonatiiiK  an  Officer 


1       —      —         1       — 

3—33       — 
„       —         3       _       — 


OTHER  CASES  HANDLED 

Number      Disposition 

Criminal  Hearings  Attended 13  2  Informations  Piled 

Inquests  Before  County  Judge 1  Accused  Released 

Respectfully  submitted, 

DAVID  LANIER. 
Acting  State  Attorney. 


MADISON: 

Adultery . 

Assault  with  Intent  to  Commit  a  Pelony. 
Breaking  and  Entering 
False  Pretense- 
Forgery 

Homicide: 


1. 

Si 

U 

H 

£S 

-  I 
6 
4 


^1 

a  6 


^1      S 


o  o 


x£ 


I 

3 
I 


1  — 

1         2 

8 
1       — 
1 


Mitnle-. 

MuFder, 

Larceny  

Nonsupport 

Perjury 

Rape 


First  Degree 

Second  Degree.. 


or  Desertion- 


-  7 
17 


Throwing  a  Piece  of  Paving  into  Dwelling  Hou^ 
Unlawfully  Entering  Building  of  Another  Without 
Breaking „___^__.. 


4 
2 
1 
1 
1 


—  —         2 

—  I 
3  4 
2  3 
1  — 


1 


I     —    — 


1     — 


CITHER  CASES  HANDLED 

Number      Disposition 
Criminal   Hearings  Attended— —™.„  28 


Habeas  Corpus  Hearings  Attended 2 

Inquests  Before  County  Judge I 

Respectfully  submitted. 


1  Information  Piled 
1  Defendant  Allowed 

Ball 
1  Defendant  Held 
1  Defendant  Remanded 

to  Custody  of  aherUr 


DAVID  LANIER. 
Acting  State  Attorney. 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


SUWANNEE: 

Adultery 


Aggravated  Assault. „__, 

Assault  and  Battery ^ 

Assault  with  Intent  to  Commit  a  Felony „ 

Attempt  to  Commit  a  Felony „ 

Breaking  and  Entering 

Embezzlement 

False  Pretense 

Homicide : 

Murder,  First  Degree 

Manslaughter „__^ „-_„ 

Larceny 

Nonsupport  or  Desertion- 
Rape  

Receiving  Stolen  Property- 
Robbery 


S  Ti 

3b 
as 


UnlawluUy  Killing  a  Dog 

Unlawfully  Killing  Animal  of  Another.- 

Unlawfully  Maiming  an  Animal 

Unlawfully  Resisting  Arrest .. 


12 
2 

1 

2 
1 


mi 
§1 

a  o 


of 


1     —     — 


s 


9  1  I 
2  —  2 
8—1 
2      —      — 


OTHER  CASES  HANDLED 

Number      Disposition 
Bond  Estreature  Pi-oceedii^S-__ 1 


Criminal  Hearings  Attended. 


13 

Habeas  Corpus  Hearings  Attended 4 

Inquests  Attended— 4 


Respectfully  submitted, 


Judgment  for  Plain- 
tiff 

Defendants  Dis- 
charged 

1  Person  Killed  by 
Party  Unknown 

2  Accused  Held  for 
Murder 

1  Accidental  Death 


DAVID  LANIER, 
Acting  State  Attorney. 


TAYLOR: 

^gravated  Assault _._: ;. . 

Aiding  Prisoner  to  Escape ^_ 

Assault  with  Intent  to  Commit  a  Felony.. 

Attempt  to  Commit  a  Felony _„,„_ 

Breaking  and  Entering 

Crime  Against  Nature 

Embezzlement _________„„___. 

Hit  and  Run  Driver 


II 

^^ 
as 


ma 
S3 

S  " 


ll 


> 
c 
a 
U 


—  I 

1  — 

—  1 

—  1 


I 
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27 


Homicide: 

Murder,  Flist  Desree. 

Mftnalauffbter 

Larceny 

Noosupiwrt 
Rape 


or  DesertloiL. 


2 
1 
9 
11 
3 


1  — 
7  4 

2  — 
—  1 


Unlawf ulljr  Disposing  of  Personal  Property  Utader 

Lien — ■„-_ ^ 

Un^wfully  Injuring  a  Public  Bridge 


OTHER  CASES  HANDLED 


Criminal  Hearings  Attended 


Number 
__  23 


1 
1 
1 

1 

1 

1 
1 


Habeas  Corpus  Hearings  Attended 

Inquests  Beifore  Count?  Judge 


Disposition 

1  Defendant  Held 

1  Defendant  Adjudged 

Insane 

Defendant  Held 


Respectfully  submitted. 

DAVID  LANIER. 
Acting  State  Attorney. 


FOURTH  JUDICIAL  CIRCUIT 

Clay  County  Duval  County 


Nassau  County 


CLAY: 

Assault  with  Intent  to  Commit  a  Felony- 

Bigamy ,,  ..  ., 

Breaking  and  Entetlttg 

Embezzlement 

Larceny  

Robbery 


1^ 


I      I 


J 


3 


—  —41 

—  _         8      — 


OTHKR  CASES  HANDLED 


Crimtnal  Hearings  Attended- 


Corpus  Hearings  AttendecL 
Othar  Cases  Not  Enumerated— 


Number 

e 
s 

17 


Dispositioa 


Respectfully  sutmiltted, 

INMAN  P.  CRUTCHnBID, 

State  Attoni«F. 


DUVAL: 

Romldde: 

Murder,  First  Degree 

Murder,  Second  Degree- 
Manslaughter  

Rape  __^ ^^-_. 


I        1 

mm         m 
°       :s 


SB       = 

CO  « 


i 


S       S 

o      '3 

K       Z. 


§ 


12  — 

16  — 

9  — 

3  — 


7         -3 


S         3 
3       — 


28 
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OTHER  CASES  HANDLED 


Bond  Validation  Proceedings- 
Criminal  Hearings  Attended- 


Number      Disposition 


Habeas  Corpus  Hearings  Attended- 
Otber  Cases  Not  Enumerated 


I 

73 

37  Held  for  Grand  Jury 

29  Exonerated 

7  Met  Death  by  Party 

or  Parties  Unknown 

16 



50 

— 

Respectfully  submitted, 


rNMAN  P,  CRUTCHFIELD, 

State  Attorney, 


NASSAU: 
Arson 


Assault  with  Intent  to  Commit  a  Felocv- 

Breakiog  and  Entering 

Homicide : 

Murder,  First  Degree 

Murder,  Second  D^ree 

Larceny 


Resisting  OSlcer 
Robbery 


1. 

■  E 
as 

ll 

-      I 
.     1 

_     4 

.  1 

.  1 

.  I 

.  1 

.  1 


S| 
n  a 

at  s 

e  o 
(5K 


3 

!5a; 


§ 


9 
I 


OTHER  CASES  HANDLED 


Criminal  Hearings  Attended 

Habeas  Corpus  Hearings  Attended^ 
Other  Cases  Not  Enumerated. 


Number  Disposition 
11  — 

5  — 

16  — 


Respectfully  submitted, 


INMAN  P.  CRUTCHFIELD, 

State  Attorney. 


FIFTH  JUDICIAL  CIBCVIT 

Citrus  County 
Hernando  County 

Sumter  County 

Lalce  County 
Marion  County 

CITRUS: 

Si 

P 
Ma 

ll 

§ 

1 
V 

Assault  with  Intent  to  Commit  a  Felony 
Breaidng  and  Entering—            .... 

F-'ifJipe   fTini   Prison 

3 
1 
9 
a 

1 
2 

— 

3 

1 
6 

Homicide : 

Miirdpr,  First  D*"gTpe 
Mnrripr,  Rpf^nnd  TVgrRp 

3 

1 

3 
1 

Manslaughter  

1 

1 

-3 
S 
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» 


Larceny 

Mallclotu  Injury  to  E>ropert7_ 

Mayhem 


Nonsupport  or  Desertion^ 
Rape 


_      _         6      _ 


Resisting  tm  Officer.. 


1         1      _      _      _ 


OTHER  CASES  HANDLED 


Crlmin&l  Hearings  Attended 

Habeas  Corpus  Hearings  Attended.. 


Respectfully  submitted, 


Number 

6 

1 


DispOSitlOD 

Bound  Over 
Denied 


W.  HUNTER. 
State  Attorney. 


HERNANDO: 

Aggravated  Assault ______^^_ 

Assault  with  Intent  to  Commit  a  Murder 

Breaking  and  Entering 

Hos  stealing 

Homicide; 

Murder,   First  Degree 

Murder,  Third  D^r^^ 

Manslaughter  _„ 

Larceny 

Liquor 

Narcotics 


Nonsupport  or  DesertiiHL 

Rape  - . 

Robbery,  Armed        ,  , 


!  D.  8.  Arrnr. 


Respectfully  submitted. 


3. 

s 

z 

6 
5 

4 

1 

1 

22 

4 
1 
3 
I 
3 


I 

la 

«B  ^  g 

_  _  6 

—  —  a 

—  —  8 

_  _  5 

—  —  4 

—  —  I 

—  —  15 

—  4  — 

—  —  1 

—  —  2 

—  —  3 


•a 

4 


J.  W.  HUNTER, 

sute  Attomer- 


•a 

a, 

3§ 


LAKE: 

Adultery 

Aggravated  A^aault 

Aiding  Priaoner  to  Escape. 
Arson 


II 


Assault  with  Intent  to  Commit  a  TeltHV- 
Breaking  and  Entering- 
Crime  Against  Nature- 
Forgery 


Gambling  Devices  _ 
Hit  and  Run  Driver. 


19 
16 
I 
3 
7 
1 


SI 


m  I 


II  A  .! 


§ 


1  —  — 


1 

3 
S 


1       — 


I 


1  — 

s  _ 

11  — 

1  — 

1  _ 

7  — 

1  — 


1 


30 
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Homicide : 

Murder,  First  Degree. 
Murder,  Second  Degree- 
Manslaughter  

Killing  BuU  of  Another 

Larceny   (Grand) — 


Nonsupport  or  Desertion. 


Practicing  Medicine  without  lAcease- 
Bape 


6 

10 
6 
1 
8 
11 
1 


2       — 


Receiving  Stolen  Property^ 
Selling  Beer  to  Minor 


5 

10 

2 

3 
2 

1 


1      — 


1      —      — 


OTHER  CASES  HANDLED 


Bond  Validation  Proceedings  _ 


Bond  Estreature  Proceedings.. 
Criminal  Hearings  Attended  . 


Habeas  Corpus  Hearings  Attended- 
Other  Casea  Not  Enumerated . 


Respectfully  submitted. 


Number  Disposltioii 

6  — 

12  — 

30  — 

6  — 


W.  HUNTER, 
State  Attorney. 


•D  - 


MARION: 

Assault  with  Intent  to  Commit  a  Felony- 
Bigamy 


Breaking  and  Kntering- 


Camal  Intercourse  with  Unmarried  Female 

Carrying  on — Immigrant  Agt.  Without  License- 
Cutting  Wire  Fence 

Embezzlement . 

Escape __^ -.  .....^ ^.■, 

Forgery „___ 

Fraudulently  Marldng  Unmarked 

Hit  and  Run „__-__ 

Homicide : 

Murder,  First  Degree 

Murder,  Second  Degree 

Manslaughter . 

Larceny 


Lewd  &  Lascivious  Behavior- 
Malicious  Injury  to  Property- 
Nonsupport  or  Desertion „ 

Rape  -,. .   -__— 

Receiving  Stolen  Property 

Robbery  — 


Shooting  Into  Automobile- 
Sodomy 


Worthless  Checks  and  Drafts- 


11 


20 
3 

22 
2 
1 
1 
1 
4 

12 
3 
2 

10 

2 
24 

1 
1 
9 
1 
5 
6 
1 
1 
1 


2-S        S 


Q  O 


10 

1 

20 


4 
9 


—      —         1 


1 

1 

1 

23 


I 
< 


3  — 

3  — 

3  — 

1  — 

1  — 


OTHER  CASES  HANDLED 


Bond  Validation  Proceedings.— 
Bond   Estreature   ProceedingS- 


Number 
2 


Disposition 


BIENNIAI.  REPORT  OF  THE  ATTORNEY  GENERAL 


SI 


Criminal  Hearings  Attended. 

Habeas  Corpus  Hearings  Attended 


20 
S 


Respectfully  submitted, 


SUMTER: 

Adultery  . .   ,_,_^ _.  „ 

Assault  with  Ibtent  to  Cammit  a  Fdon?. 

Blgatny 


Breaking  and  Entering 

Embezzlement 

False  Pretense 

Homicide : 

Murder,  First  Degree 

Murder.  Second  Degree^ 

Manslmughter 

Larceny 

Nonsupport  or  Desertlon__ 


J.  W.  HUNTER. 

State  Attorney. 


II 
-I 


1 

7 
1 

11 
1 
2 


Receiving  Stolen  Prnpprty 

Miscellaneous  Crimes  Not  Otherwise  listed 

OTHER  CASES  HANDLED 

Criminal  Hearings  Attended 


So 


Respectfully  submitted, 


Number 
10 


9 

il 


I 

3 

B 

8 


5 

1 
6 


15 
1 

1 

1 


I 


2      — 


Disposition 


W.  UUNTKK, 
State  Attorney. 


SIXTH  JUDICIAL  CIBCUIT 


Pasco  County 


Pinellas  County 


PASCO: 

Aggravated  Assault „_._ 

Assault  with  Intent  to  Commit  a  Felony^ 
Breaking  and  Entering 


Carnal  Intercourse  with  Unmarried  Female.. 

Embezzlement ... 

Forgery 


Gambling  Houses   - 

Homicide : 

Murder,  First  Degree 

Murder.  Second  Degree, 
Manslaughter  

Kidnaping 

Larceny 


s 

a§ 

I- 


6 

7 

3 
1 


11 

c  a 


3 


6        2      _        6        1 


33 
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Nonsupport   or   Desertion- 
Robbery 


1      —      — 


Worthless  Checks  and  Drafts. „ __, - 

OTHER  CASES  HANDLED 


Bond  Validation  Proceedings 

Bond  Estreature  Proceedings., 


Criminal    Hearings   Attended 


Number 
6 
1 
14 


Respectfully  submitted. 


1      — 
1—1 


Disposition 
Validated 
Estreated 


CHESTER  B.  McMUUUEN, 

State  Attorney. 


PINELLAS: 

Accessory  after  the  Fact 

Adultery 


as 


Aggravated  Assault 

Aiding  Prisoner  to  Escape  .„ 

Assault  with  Intent  to  Commit  a  Felony- 
Attempt  to  Break  and  Enter™ 

Attempt  to  Commit  Rape 

Attempt  to  Poison  su  AnimaL . 

Bastardy 

Bigamy 


Breaking  and  Enterlng- 
Brlbery 


Carnal  Intercourse  with  Unmarried  Female  _ 
Crime  Against  Nature 


Embezzlement  ^ 

Entering  Without  Breaking^ 
Extortion -_^_ 


False  Pretense 

Forgery __.„ „ 

Q.  L.  and  Aiding  In  Concealing  Stolen  Goods  . 
Homicide: 

Murder,  First  Degree__ _ 


3 

28 
1 
3 
9 


S 
3 
1 
3 

2 

1 


Murder,  Second  Degree- 
Manslaughter  „.__„_„ 

Incest 

Larceny . 

Lottery 

Narcotics , . 


Nonsupport  or  Desertion.— 

Perjury 

Rape 

Receiving  Stolen  Property- 
Robbery  


11 
2 
4 

21 
1 

1 
4 


«| 


II   F 


3  ' 

as? 


Z 
1 
3 

2 
5 

2 
2 


■3 


1  3  3 

—  t  1 

1  1  — 

3  28  2 


2       — 
2       — 
7 
Pending 
2      — 


—        2        2      — 
2        12      — 


—  1      — 
3 

Pending 

—  3       — 


Violation  of  Securities  Act 

Worthless  Checks  and  DraftS- 


(1  Fled  to  Assault 

1      — 

3 


6 
1 
2 
10 
1 


—         1       — 

1         2       — 
and  Battery) 


_      _        2      — 
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OTHER  CASES  HANDLED 

Abatanent  of  Nuisance .- 

Appeals  f rota  Lower  Court  to  CUxidt  Ooort 


Bond  Validation  Proceedings^ 


Bond  Estreature  Proceedings^ 


Criminal  Hearings  Attended 

Habeas  Corpus  Hearings  Attended- 
Inquests  Attended 


Petition  for  Reinstatement  of  Disbarment 
Restorations 


Cases  Certified  to  County  Court __,_„_ 

Cases  Certified  to  Justice  of  Peace  Courts 
Cases  Certified  to  Juvenile  Court ...._ 


Number 

Disposition 

1 

StUl  Pending 

3 

1  Oulltjr;    1 

Not  OuUty; 

1  Bond 

Estreated 

10 

Validated 

10 

4  Reinstated 

6  Estreated 

70 



13 

— 

12 



2 

1  Denied 

1  Pending 

15 

14  Restored 

1  Pending 

17 



3 

- 

4 

— 

.  Mcmullen. 

state 

Attorney. 

Respectfully  submitted, 

CHESTER  B 


SEVENTH  JUDICIAL  CIRCUIT 

Flagler  County  St.  Johns  County 

Puttiam  County  Volusia  County 


I. 

a-2 


FLAOLER: 

Aggravated  Assault . . 

Breaking  and   Entering_____ , 

Carnal  Intercourse  wltli  Unmarried  Female^ 
Homicide: 

Manslaughter 

Larceny 


^1 

si 

£1 


If 


9 

z 


1 
1 
1 


OTHER  CASES  HANDLED 

Appuis  from  Lower  Court  to  Circuit  Court 
Habeas  Corpus  Hearings  Attended  and  Inv^tiga- 

tlons  „ 

Other  Cases  Not  Enumerated — inquest 

Respectfully  submitted. 


2       — 
«      — 

Number 
3 

7 
1 


-  —        1 

I       — 
1       — 

-  2      — 

3         1 

Disposition 
Discharged 


MURRAY  SAMS, 

State  Attorney. 


PUTNAM  r 

Aggravated  Assault ._ ___„ 

Allowing  Minora  to  Play  Pool.  etc.. 


1. 

II 
11 

e  a 


SI 


*5 
e  a 


SS       KX 


9 

1 


1  — 


I 
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Assault  with  Intent  to  Commit  a  Felony. 
Breaking  and  Entering 


Elntering  Without  Breaking 

FaOure  to  Secure  Payment  of  Compensation  „ 

False  Pretense _____..__„ . 

Forgery '-^ .„____^ - ■.. 

Homicide: 

Murder,  First  Degree .,._„._ 

Keeping  House  of  111-Pame— „ 

Larceny 


Leaving  Scene  of  Motor  Vehicle  Accident  . 

Lewd  and  Lascivious  Cohabitation 

Lottery — Setting  up,  promoting  and  conducting.. 

Property,  Hiding  and  Concealing  under  Lien 

Preparing  and  Dispensing  Prescriptions 

Rape,  Attempted _,,__ 

Receiving   Stolen   Property— -. ^-^_ 

Using  Title  of  Doctor,  etc.  „__„„___ 


*  Continued. 


OTHER  CASES  HANDLED 


Bond  Validation  Proceedings 
Criminal   Hearings   Attended.. 


Habeas  Corpus  Hearings  Attended- 


1     — 

—         1 

. 

8         1 
3         2 
1         1 
3         1 
3       — 

— -         8 

—  2 

—  1 

—  3 

—  3 

•1 

4      — 

1  — 
3         5 

2  1 
1       — 

—  2 
1       — 

—  3 

2 

1 

1  — 

2  — 
1       — 
1       — 

1  — 

2  — 

1         1 

, 

—         2 

— 

Number 
2 
8 
2 

Disposition 
Completed 

Completed 

Respectfully  submitted, 

MURRAY  SAMS, 

State  Attorney. 


ST.  JOHNS: 

Accessory  after  the  Fact.. 
Aggravated  Assault     .. . 
Aiding  in  Concealing  Stolen  Property- 
Assault  with  Intent  to  Commit  Murder_ 

Attempt  to  Conunlt  a  Felony „_„ 

Attempt  to  Rob  While  Armed — 

Breaking  and  Entering- 


I. 


,     2 


§1 

■ .. 

MI 

Ij 

c  i 


Failure  to  Exhibit  Operator's  Licenses. 
Forgery 


etc. 


Hit  and  Rim . 

Homicide : 

Murder,  First  D^ree.. 

Murder,  Second  Degree 

Murder,  Third  Degree 

Larceny  


Lewd  and  Indecent  Assault  upon  Child- 


Manufacture  of  Liquor  Without  license.. 

Mayhem _„ . 

Nonsupport  or  Desertion,. 

Perjury 


Receiving  Stolen  Property — 

Resisting  an  Officer _„_ 

Robbery,  Armed 

Unauthorized  Use  of  Vehicle  of  Another.. 


*  Continued. 
f  2?ot  in  Custody. 
••To  Lower   Court. 


IS. 
2 


2 

1 
1 
5 


I 


—  1         4  •! 

tl 

—  —      —  ••1 

—  —      —  •! 

1       —        3  — 

2—11  — 

2      —      —        2  — 
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OTHER  CASES  HANDHED 

Number    IMsposltlon 
Appeals  from  Lower  Court  to  Circuit  Court 2        1  Oooopleted 


Bond  Validation  Proceedings, 
CrinUnial   Hearings  Attended. 


Habeas  Corpus  Hearings  Attende<!L„„ 


3 
7 
3 


1  Vtot  Completed 
Completed 


Respectfully  submitted. 


BCUBRAY  SAMS, 

State  AttoTDcr. 


s, 


ll 


VOLUSIA: 
Aggrravated  Assault 
Airaon  


Assault  and  Battery  .__. 

Assault  with  Intent  to  Commit  Murder- 
Attempt  to  Commit  a  Felony. 


Attempt  to  Entice  Female  from  Home. 

Bigamy 


Breaking  and  Entering — Misdeam.^JU)(r„ 
Breaitlng  and  Entering— Felony. 
Burning  Woods 


e 

4 

n 

3 

14 

3 


Buying  and  Receiving  Stolen  Property 

Carnal  Intercourse  with  Unmarried  Female.. 

Crime  Against  Nature . 

Embezzlement    - 

False  PretenM 

Forgery 


Oambllng  Houses 

Homicide,  Unlawful,  etc.:. 
Murder,  First  Degree.. 


Murder,  Second  D^ree 

Bfanslaughter ., 

Larceny 


Leaving  Sceab  of  Acddrait. 
MaUclous  Mischief 


3 

1 

33 

2 


Nonsupport  or  Desertion 


Obtaining  Property  by  False  Pretense___.,_„ i 

Possession  of  Implements  for  ConducUng  Lottery     1 

Rape    .      ^ 1 

Rape,  Attempted ^ 

Removing  Timber  Without  OonflMit ••! 

Robbery       „_ „ S 

Robbery,  Attempted „ 1 

Taldng  and  Using  Property  of  Another 1 

Using  Auto  of  Another  Without  Authority— •"fl 


Worthless  Checks  and  Drafts^ 


•  *o  Lower  Court. 
*'  PMMUnr 

t  MMrlKl 
tt  Pl«id  OuttLr  to  Muulktvtiter. 

■t  Plead  GulItT  to  Third  Degnf. 
■•t  To  UUltkrr  AuUioHLr. 


3 

7 

1 

4 


3       — 


4 
3 

1 
9 
3 


1       — 


"2 
1 


1  —      — 

—  1  — 

—  1 

—  1 

—  1 
3  3 


1       — 


-   tta    - 


m  = 


3 

1 

27 

1 


I       — 


I       —      — 

—  —        I 

—  4  "ta 
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OTHER  CASES  HANDLED 


Appeals  from  Lower  Court  to  Circuit  Court- 
Bastardy .„ 

Bond  Estreature  Proceedings, 


Bond  Validation  Proceedings. 


Criminal  Hearings  Attended  and  Investigations^.. 

Habeas  Corpus  Hearings  Attended . 

Inquests    Attended _„ „__ 


umber 

Disposition 

66 

6  Pending 

3 

Completed 

2 

1 

Completed 

237 

. 

93 

..^ 

3 



Respectfully  submitted, 

MURRAY  SAMS, 

State  Attorney. 


EIGHTH  JUDICIAL  CIBCUTT 

Alachua  County  Gilchrist  County 

Baker  County  Levy  County 

Bradford  County  Union  County 


Assault 


ALACHUA: 
Adultery 

Aggravated 
Aiding  and  Assisting  Prisoners  to  Escape- 
Assault  with  Intent  to  Commit  a  Felony„ 
Attempt  to  Commit  a  Felony- 
Bigamy  

Breaking  and  Entering. 


Conveying  Tools  into  Jail  to  Aid  Escape^ 

Crime  Against  Nature „ .„_- 

Defacing  Public  Building^„ _- 

Embezzlement . .- .. _ 

Forgery    _,„ 

Homicide ; 

Murder,  First  Degree 

Manslaughter -. ^ . 

Larceny 

Mayhem 

Nonsupport 
Obstructing 

Perjury 

Rape  _ 


or  Desertion... 
Ofilcer_______ 


Receiving  Stolen  Property 

Robbery  -...— 

Violation  of  RR.  Commission. 
Wilfully  Cutting  Fence „__ 


■a 

U 
11 


3 

13 
2 

15 
1 
2 

30 
2 
1 
S 
5 

17 

10 

15 
2 

10 
4 
2 
2 
8 
2 
2 
2 


OTHER  CASES  HANDLED 


!| 

V 

la 

o  o 

2 
7 

25 


2 
3 

1 

2 

10 

10 


4 


2 

10 
2 

13 
1 
2 

25 
2 
1 
4 
4 

13 


9 


Appeals  from  Lower  Court  to  Circuit  Court„ 

Bond  Validation  Proceedings — 

Bond  Estreature  Proceedings_„ 

Criminal   Hearings   Attended 


—         8       — 


13  1 

2  — 
7  — 

3  — 
1  — 
1  — 
6  2 

-  1  — 

-  2  — 
11  — 

Disposition 
Affirmed 
Validated 


Habeas  Corpus  Hearings  Attended.. 
Other  Cases  Not  Enumerated  . 


Respectfully  submitted, 


Number 

7 

4 

2 
3S 
10 
10 


E.  DUNCAN. 
State  Attorney. 
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BAKER: 
Adulter? 
Aggravated 


Assault 


Assault  with  Intent  to  Commit  ft  FUanr- 
Attempt  to  Commit  a  Fpinny 

Breaking  and  Entering 

Embezzlement  

Forgery „ . 

Homicide: 

Murder,  First  Degree.. 


n 

il 

So 


2 
JO 
12 
2 
8 
3 
5 


11 

il 

0  0 

XZ 

3 
S 
S 

3 

4 
1 

4 


Murder,  Second  Degree 

Manslaughter 

Incest 

Interfering  with  Conservation  Officer 

Larceny  . ,    .. . 

Maiming  or  Disfiguring 
Mayhem 


Hog- 


Nonsupport  or  Desertion- 
Perjury  

Rape 


Receiving  Stolen  Proper^^ 
Robbery  


1 
3 
1 
2 

12 

1 
S 
1 
1 

4 
2 


2      — 

1       — 


2 

10 

2 


g 

i 


1 

8 
8 
1 
& 

1 

3 

1 

3 
i 
2 
1 
1 
2 
1 
4 
1 
1 

a 

1 


9 
•4 


OTHER  CASES  HANDLED 


Appeals  from  Lower  Court  to  Circuit  Court . 

Criminal  Hearings  Attended 

Habeas  Corpus  Hearings  Attended 

Other  Cases  Not  Enumerated 


Respectfully  sabmitted. 


Number 

2 

13 

4 
5 


Disposition 
Affirmed 


T.  E.  DUNCAN, 
State  Attorney. 


a  I     il 


1i 


Assault, 


BRADFORD: 

Adultery 

Aggravated 

Arson  ...._ ,     

Assault  with  Intent  to  Commit  ft  VUmy. 

Attempt  to  Commit  a  Felony 

Breaking  and  Entering  __„^ 

Kmbwitement  

FUae  Pretense ,, 

Forgery ,  

Homicide: 


|i    as    si 

Is    i^.    ll 


Murder.  First  Degree, 


Murder,  Second  Degree 

Manslaughter 

Incest „:__ 

Larceny 


1 
S 
3 

1& 
2 

30 
4 
1 

12 


4 

1 

18 


2 

4 

1 

10 

7 
5 
S 

1 


IS 


I 

1 

3 

3 

11 

2 

17 
3 
1 
8 


—  3 

—  2 
1  3 

3  15 


3 


1 

3 

3 
1 


I 
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NoQSupport  or  Desertion^.. 
Rape 


Receiviag  Stolen  Property^ 
Robbery  


10 
1 

3 

4 


OTHER  CASES  HANDLED 

Appeals  from  Lower  Court  to  Circuit  Court— 

Bond  Validation  Proceedings 


Bond  Estreature  Proceedings.. 
Criminal  Hearings  Attended- 


Habeas  Corpus  Hearings  Attended.^ 
Other  Cases  Not  Enumerated 


Respectfully  submitted, 


Number 
1 
2 
2 
15 
6 
7 


DispMition 
Affirmed 
Validated 


T.  E.  DUNCAN. 
State  Attorney. 


GILCHRIST: 

Ajssault  with  Intent  to  Commit  a  Felony- 
Attempt  to  Commit  a  Felony- 


Carnal  Intercourse  with  Unmarried  Female.. 

Embezzlement  — _ 

Forgery   __. - 

Homicide: 

Murder,  First  Degree 

Murder,  Second  D^n^ee 

Larceny , 

Mayhem 


Nonsuptwrt  or  Desertion.. 


S. 

ag 

as 

8 
.  2 
.  1 
.  1 
.    4 

1 
.  1 
.  3 
.  2 
.    4 


I 


&£     s\ 


I 

i 


21! 


OTEIER  CAS£B  HANDLED 


Criminal  Headings  Attended— 

Habeas  Corpus  Hearings  Attended- 


Other  Cases  Not  Enumerated- 


RespectfuUy  submitted. 


Number 
8 
2 
4 


Disposition 


T.  E.  DUNCAN. 

State  Attorney. 


LEVT: 

Adultery 

Aggravated  Assault . 


Assault  with  Intent  to  Commit  a  Felony- 
Attempt  to  Commit  a  Felony _ — ^ 

Breaking  and  Entering . . 

Burning  Woods  . 

Disposing  of  Personal  Property  Uhder  Lie 

Embezzlement ~ : -_ — - 


2  = 

11 


a  ■ 

u 

m  a 

o  o 


c 

5 


3 

< 


6  4—4  — 

10  S        2        7  1 

1  —      —        1  — 

12  6      1     10  a 

2  —      —         1  — 

3  —       —         2  — 
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Forgery 6  2        14 

Homicide; 

Murder,  First  Degree 3  4      —        1      — 

Murder,  Second  IDesiee —  —      —        1      — 

Matislauchter .  —  S      —       1      — 

Larceny  _^ 11  4        1        9        1 

MaUclously  Injuring  Personal  Propertr 1  —      —       1      — 

Malldoiuly  gnnrig  Cows „ 3  —      —        3      — 

Nonsupport  or  DesertloiL„ .    7  4        15      — 

Rape ..     ■- —  1,     —      —      — 

Receiving  Stolen  Property —  3      —      —      ^ 

OTHKR  CASES  HANDLED 

Number        Disposition 

Appeals  from  Lower  Court  to  Circuit  Court  I                ASlimed 

Criminal   Hearings   Attended -_  10                      — 

Habeas  Corpus  Hearings  Attended .  4                      — 

Other  Cases  Not  Enumerated-^— 5                    — 


Respectfully  submitted. 


E.  DUNCAN. 
State  Attorney. 


1«  „ 

if  |f  ^    I  I 

P  ^^  ll    I  I 

ONIOM: 

Aggravated  Assault . 3  4      2      

Assault  with  Intent  to  Commit  a  Felonjr 6  B  —       S  1 

Attempt  to  Commit  a  Felony 1      —        i      

BTM,klng  and  Entering 4  5  1        3      

Forgery _: 6  2—6  — 

Hit  and  Run 3      2      

Homicide: 

Manslaughter 1  —      I 

Larceny __    T  S  1        ft  $ 

Nonsupport  or  Deaertton 3  —  —       3      

Rape  ___ —  2  —      —  — 

Receiving  Stolen  Property —  3      

OTKER  CASES  HANDLED 

Number  Disposltloo 

Bond  Validation  Proceedings 1  Validated 

Criminal  Hearings  Attended B                     

Habeas  Corpus  Hearings  Attended 10  ^ 

Other  Cases  Not  Enumerated 4  — 


Respectfully  submitted. 


E,  DUNCAN. 
State  Attorney. 
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NINTH  JUDICIAL  CIRCUIT 


Brevard  County 
Indian  River  County 
Martin  County 
Okeechobee  County 


Orange  County 
Osceola  Coun^ 
Saint  Lucie  County 
Seminole  County 


BREVARD: 
Aggravated 


Assault 


Assault  with  Intent  to  Commit  a  Felony„ 
Attempt  to  Aid  Escape 

Breaking  and  Entering  ... 


Carnal  Intercourse  with  Unmarried  Female.. 

Cutting  Timber  on  Lands  of  Anotiier 

False  Pretense . ^ 

Forgery  ..... 

Homicide : 

Murder,  First  Degree _— „...^.^ 

Murder,  Second  Degree 

Manslaughter . _„ 

larceny ~ . 

Malicious  injury  to  Personal  Property 

Rape,  Intent  to  Commit 


Refusing  to  Comply  with  Blackout  Orders — „_... 

Respectfully  submitted, 
MURRAY  W. 


u 

is 

.e.S 


2 

4 
1 
16 
1 
2 
1 
2 

1 

5 

2 

26 

1 
1 

1 


il 

ml 
il 


—  1         — 

—  —         3 


—         3 


24 
1 

1 


1 
I 


1  I 

i£  i 

—  2 

—  2 

—  1 

—  15 

—  1 


_       _         2       — 


OVERSTHEET, 
State  Attorney. 


S 

3 


INDIAN  RIVER 

Adultery .„„___„ 

Assault  with  Intent  to  Commit  a  Felony^ 

Breaking  and  Entering 

Embezzlement 

Forgery „„ 

Homicide : 

Murder,  First  D^ree 

Larceny  „ 

Nonsupport  or  Desertion , '. 

Rape . 

Bobbery 


1 
6 
2 
2 
2 

1 
5 
I 
1 
2 


■3 


—         2 


4 
1 
2 

2 


OTHER  CASES  HANDLED 


Criminal  Hearings  Attended 

Habeas  Corpus  Hearings  Attended 

Inouests  .„_. „_. ... 


Number 

30 

2 

2 


Pending 

—        1 

1        1 


Disposition 
Remanded 


Respectfully  submitted, 
MURRAY  W. 


OVERSTREET, 
State  Attorney. 
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1. 
3i 


MARTIN: 

Assault  wltb  Intent  to  Commit  a  Ffelony. 

Breaking  and  Entering 

Homicide : 


Murder,  First  D^ree_ 


OTHER  CASES  HANDIiED 


Si 

« 


11  n 


1        —        — 


Habeas  Corpus  Hnirlngs  Atteoded. 
Inquvsto  


Number 
1 

S 


Respectfull?  submitted, 


1      — 
I      — 

I      — 


Disposition 
Remanded 


MURRAY  W.  OVERSTRKST. 

State  Attorney. 


OKEBCHOBEE: 

Assault  with  Intent  to  Commit  •  PeUnv- 

Bastardy  Proceeding  

Bigamy 


31 

if 

11 


!i 


II 


Election  Frauds 

Forgery 

larceny  


3 
1      - 


1         2      — 

—     E^endtnf 


1      _ 
1      — 


OTHER  CASES  HANDLED 


Inquests. 


Number       DispoaltiaD 

3    Death  Caused  bgr 

Unknown  PetaoDB 


Respectfully  submitted. 


MURRAY  W.  OVERSTREET, 

State  Attorner. 


ORANGE: 


Apipeals  Hearings 


OTHER  CAS£8  HANDLED 


Appeals  from  Lower  Court  to  Circuit  < 
Bond  Validation  Proceedinga.. 


Habeas  Corpus  Hearings  Attendad. 

InquM^ 

Investigations 


Sanitary   Hearings. 


Other  Cases  Not  Enumerated. 


Respectfully  submitted. 


Number 

1 

1 

1 
10 

2 
SS 
il 

6 


DtspoalttoQ 


J 


MURRAY  W.  OVER8TREBT. 

State  Attorneir. 
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OSCEOLA: 

Assault  with  Intent  to  Commit  a  Felony- 
Breaking  and  Enterii^ 

Forgery .^ 

Homicide : 

Murder.  First  Degree 

Murder,  Second  Degree 

Larceny  — .  -..    .  ._ . 


1  ^1 

P  H  - 

sg  si  I 

|i  PS  si 

Is  II  ll 

!    4  —  — 

.    5  —  — 

.     4  —  1 


'  Contlnuecl. 


OTHER  CASES  SANDLED 


I 

1 


1 
3 
3 

L         2 
—      —       —         1 


S 

< 


Appeals  from  Lower  Court  to  Circuit  Court- 


Criminal  Hearings  Attended- 


lEtebeas  Corpus  Hearings  Attended- 
Inquests  

Investigations 


Respectfully  submitted. 


Number    Disposition 
6        2  IWed, 

1  Continued, 

2  Writs  of  Error 
Quashed 

2  — 

2  — 

7  — 

12  — 


MTJRRAT  W.  OVERSTREET, 

State  Attorney. 


ST.  LUCIE: 

Assault  with  Intent  to  Commit  a  Felony- 

Brealcing  and  Entering 

Carnal  Intercourse  with  Unmarried  Female 

County  on'icer  Exacting  Illegal  Compensation.. 

Crime  Against  Nature ___-^ 

Homicide: 

Murder,  First  Degree 

Larceny 


MaUcious  Killing  Animal  of  Another. 

Nonsupport  or  Desertion 

Robbery  ^ — __ 


6 
S 

1 
2 

3 
7 


OTHER  CASES  HANDLED 


:l 


1. 

Is        si 

u  is 


0  a 


Criminal  Hearings  Attended- 


Habeas  Corpus  Hearings  Attended- 
Inquests  _ - — -- 


Number 

40 

3 


Respectfully  submitted, 


_        § 


■3° 


-a 

e 
o 
u 


—         4 
1         3 


■g 

S 

•< 


—  Pending 

—  2       — 


—         2 
1  3 


1       _       _  1       _ 


Disposition 
Remanded 


MURRAY  W.  OVERSTREET, 

State  Attorney. 
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SEMINOLE: 

Assault  with  Intent  to  Commit  a  Felony _ 

Big&my 


Breakins  and  Entering  „.^_ 

Carnal  Intercourae  with  Utumuxled  FonaJe- 

Crime  Against  Nature 

Embezzlement „— — 

Forgery    

Homicide: 

Muider,  First  Defree_ 

Murder,  Second  Degree 

Manslaugbter  „_.^ 

Larceny 

Mayhem 


Nonsupport  or  Desertion  _; 

Possession  of  Narcotics 

Receiving  Stolen  Property^ 
Bobbery 


OTHER  CASES  HASDLXD 


1. 

1 

^i 

-S 

■ 

II 

4 

1 

1 

1 

iiti 

KK 

zL 

-< 

7 



I 

4 

2 

2 

^ 

1 

I 



^_ 

^ 

3 

^ 



1 

1 

__ 

^ -, 

^^ 

— 



2 

— 



__ 

1 

,^^ 

1« 

10 

■ — 

— 

I 

1 

T 

"7 

— 

3 

S 

— 

3 

1 

1 

^^ 

1 

3 

) 
Number 

Disposition 

3 

Di&missed 

Appeals  from  Lower  Court  to  Circuit  Court-^__ 

Bond  Validation  Proceedings  I 

Criminal    Hearings   Attended 17  

Babeas  Corpus  Hearings  Attended— 8                    — 

•  On  FrotMUloD. 

Respectfully  submitted, 

BIURRAY  W.  OVERSTREET, 

State  Attorney. 

TENTH  JUDICtAl.  CIRCUIT 

Baittee  County  Highlands  County 

PoUc  County 


of 


I 

2 


t         3 


SAKDKE: 

Aggravated  Assault ...     27  8  2  25 

Assault  with  Intent  to  Commit  a  Felony 4-5      — 

Breaking  and  Entering 12  4  1  11 

Embezzlement 2      1       

False  Pretense . 4      4 

Pence  CutUng ^_„    2      

Forgery H 

Homicide : 

Murder,  Second  Degree 3  —  _        3      

Manslaughter                   . 1  —      1      

JfTceny  — __ 8  2  —  «      — 

Uquor : j      2      

Nonsupport  or  Desertion™^ __.    8      8      


1      —        1 
4      — 

8      — 


I 
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Rape  1        2      —      —      — 

Robbery  . . 1      —      —        1      — 

Worthless  Checks  and  IMrafts „ „ . 12        4      —      12      — 

OTHER  CASES  HANDLED 

Number       Disposition 

Bond  Validation  Proceedings _^ 7  — 

Habeas  Corpus  Hearings  Attended 4  — 

Other  Cases  Not  Enumerated 6  — 

Respectfulljr  Submitted, 

L.  GRADY  BURTON, 

State  Attome;. 


HIGHLANDS: 

Aggravated  Assault 

Assault  with  Intent  to  Commit  a  Felony- 
Breaking  and  Entering ^___„ 

Embezzlement „__. 

Forgery „__„ „__ . 

Homicide: 

Murder,  First  Degree^ 


Murder,  Second  Degree- 
Manslaughter  . . 

Larceny 

Lottery  _,. 


Nonsupport  or  Desertion 

Prison  Escape  „ 

Receiving  Stolen  Property- 
Resisting  Arrest 

Robbery 


Worthless  Checks  and  Drafts 


■a 

!l 

f 

1 

m 
a 
o 

6 

* 

i 

36 

1 



31 

5 

S 

5 



1 

I 

21 
2 
8 

• 

1 
2 
3 
7 
3 
6 
3 
1 
4 
2 
4 

— 

2 

17 
2 
6 

1 
2 
1 
& 
3 

2 

— 

2 

— 

— 

1 

4 

1 

— 

3 

3 
2 
3 

1 

— 

1 

— 

3 

Number 

Disposition 

OTHER  CASES  HANDLED 

Appeals  from  Lower  Court  to  Circuit  Court 4 

Bond  Validation  Proceedings .. 6  — 

Bond  Estreature  Proceedings 3  -~ 

Criminal   Hearings   Attended 8  — 

Habeas  Corpus  Hearings  Attended 3  — 

Respectfully  submitted. 

L.  GRADY  BURTON, 

State  Attorney. 


POLE: 
Homicide: 

Murder.  First  Degree 34        4        1       14 

Murder,  Second  Degree 

Manslaughter 

Perjury 4      —        1      —      — 


1. 

p 

^  1 

^1 

■■aS 

^S 

jja 

Situ 

34 

4 

•4 



•2 



4 

— 

1   t 


i 
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OTHER  CASES  HANDLED 

Appeals  from  Lower  Court  to  Circuit  Court — 
Bond  Validation  Proceedings „_ 


Bond  Estreature  Proceedings, 


Habeas  Corpus  Hearings  Attended- 


Number 

53 

13 

9 

14 


Disposition 


•  Certified  to  CrlmbiAl  Conn. 


Respectfully  submitted, 

L.  GRADY  BURTON. 

State  Attorney. 


ELEVENTH  JUDICIAL  CIRCUIT 


Dade  County 


Monroe  Countjr 


1,  ll 

'=     11 

II 


DADE: 

Assault  with  Intent  to  Commit  Rapeu 

Attempted  Rape 

Bribery 


II 


Crime  Against  Nature, 


Gambllns  Houses — Oporation 

Homicide:  „ 

Murder,  Rrst  Degree^ 

Murder,  Second  Degree 

Manslaughter    ^— 

Narcotics , 

Perjury 

Rape — 


6 


32 
ft 

B 

1 
31 


13 

1 


3 

3 
13 


10 

3 
1 


6 


OTHER  CASES  HANDLED 


Appeals  from  Lower  Court  to  Circuit 
Court  . 

Bond  Validation  Proceedings  (Appealed 
Supreme  Court>  

Appeals  Supreme  Court  (Other  than 
Bond  Validation  Proceedings) 

Bastardy  Proceedings^ 


Deaths  Investigated — Accidental 
Deaths  Investigated — Alcoholism 
Deaths  Investigated — Natural  Causes 


Number 


Deaths  Investigated — Unknown  Causes 

Declaratory  Judgment   (Beverage) 

Declaratory  Judgment   {Affecting  Em- 
ployees Civil  Service) 

Disbarment  E^oceedlngs ____. 

Drownings  Investigated — Accidental 

Drownings  Invest^ated — Pound  

Gambling — Injunctions  „  _  _ 

Extraditions  (Hearings  Attended)....^ 

Habeas  Corpus  Proceedings  Attended- 
Homicide   Investigated — Second  Degree 
Murder  Coroner's  Verdict 


14 

3 
S 


17 
7 

S8 
3 
1 

1 
1 
3 

4 

4 

2 

36 


Disposition 
Fending 
Validated 


2  Final  Judgments 

2  Dismissed 

1  Settled  Open  Court 


I 


Pending 
3  Granted;  1  Pending 
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Homicides  Investigated  —  Manslaughter 

Coroner's  Verdict .._ 5  — 

Homicides  Investigated — Justifiable 

Homicide  Coroner's  Verdict 23  — 

Parole  Conunisslon  Reports  Sent  In 14  — 

Rapes  Investigated , 10  IlismlBsed 

Rape  Investigated 1  Accused  Not 

Apprehended 
Sanity  Matters  (Restoration,  etc.) 

Attended 3S  — 

Suicide  Attempt  Investigated—— - 1  — 

Suicides  Investigated 69  — 

Tax  Foreclosures 3  Pending 

Respectfully  submitted, 

STANLEY  MILLEDOE, 

State  Attorney. 


1. 

si 

II 


11 

m  I 

*  a  : 

Is     ;s! 


3 


■3S      i^fi      Si        t         a 

io     55     ll       §        f 
flw      K»      ssfi        w         < 

MONROE: 

Homicide :  - _„_„_„, —  1  —  —  — 

Murder,  First  Degree 4  3  —  1  ^ 

Murder,  Second  Degree —  —  —  1  — 

Manslaughter —  —  — .  1  — 

Rape 1  . —  —  —  — 

jusUflable  Homicide  (Coroner's  Verdict) —  —  —  —  1 

OTHER  CASES  HANDLED 

Number       Disposition 
Bond  Validation  Proceedings  (Appealed  Supreme 

Court) . ——-  2  Validated 

Habeas  Corpus  Hearings  Attended — , 3  — 

Injunction — Cave  Inn  Bar — Public  Nuisance 1  — 

Monroe   Cotuity   Audit  Report  —  Attended   Dis- 
cussion Parole  Commission  Reports  Sent  In .  3  — 

Respectfully  submitted, 

STANLEY  MILLEDOE, 

State  Attorner. 

TWELFTH  JUDICIAL  CIRCUIT 

Charlotte  County  Hendry  County 

Collier  County  Lee  County 

DeSoto  County  Manatee  County 

Glades  County  Sarasota  County 


1 


SS      3fl 
11      II 


fi  ^i  ==!  1  I 

Is  i&  ^&  i  I 

CHARLOTTE: 

Aggrarated  Assault „_ 1  —  —  1  — 

Breaking  and  Entering  „__^ 6  —  —  6  ' — 

Homicide : 

Manslaughter — — 1  —  — ■  1  — 

Larceny ___^_ 2  —  -^  1  — 
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Narcotics  — _ — — 1      —      —        1      — 

Nonsupport  or  Desertion .,.. — -.,.    l      —      —      —      — 

Worthless  Checks  and  Drafts 1      —      —        2 

OTHER  CASES  HANDLED 

Number       Disposition 

Appeals  from  Lower  Court  to  Circuit  Court. ^         2  — 

Criinlnal  Hearings  Attended IS  — 

Respectfully  submitted, 

CLYDE  H.  WnBON. 

State  Attomer. 

If 


1 

g>     fig      1     ^      s 
ll    13    •!     I     I 


35 
as    iS, 


COLLIER: 

Adultery 1  —  —  1  — 

Assault  with  Intent  to  Commit  a  wplpmy  1  —  —  1  — 

Breaking  and  Entering . .. .  ..,  2  3  —  4  — 

Homicide: 

Murder,  First  Degie€_„__ 1  —  —  1  — 

Larceny 1  —  —  —  — 

Resisting  Arrest 9  —  —  4  — 

OTRTTB.  CASES  HANDLED 

Number       Olapositloii 
Criminal  Hearings  Attended. „ __„        ll  — 

ReqiecUully  submitted, 

CLYDE  H.  Wn^ON. 

State  Attorney. 


1=  II 


2§ 

El  3 


§3     si       V 


p  e 


so        o 


I 


DESOTO: 

Adultery — 3  —  1      1 

Assault  with  Intent  to  Commit  a  Pelony 7  3      4      

Attempt  to  Commit  a  Felony 1  —      1      

Bigamy . 2      1      

Breaking  and  Elnterlng ,  7      7      

Bribery . I  i  i      ^ 

Exacting  Bribe •!  —      _     

False  Pretense    , .  . 3      J  — 

PorBery  -...—_„__ 4  —      1  i 

Fourth  Conviction  of  Feloor I      

Oambllng  Houses  . „ 1       1       

Homicide : 

Manslaughter 2      1  i      

Killing  Dnbom  Child I  _  i  _  _ 

Larceny , ^ q       y       

Nonsupport  or  Desertion —  4  —  —  — 

Rape ^ , 3      

Receiving  8tol«i  Property 5  _  _  B  _ 


48 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


OTHER  CASES  HANDLED 


Bond  Estreature  Proceedings- 
Criminal  Hearings  Attended 


Habeas  Corpus  Hearings  Attended. 


Number 

1 

31 

2 


Disposition 
judgment 

1  Discharged 
1  Remanded 


'  DiHmisiied, 


Respectfully  submitted, 

CLYDE  H.  WILSON. 

State  Attorney. 

"^  ^ 

a  i       a  o  ■> 

11       «S  g 


GLADES: 

Aggravated  Assault 

Breaking  and  Entering 

Game  and  Fish  Law  Violations- 
Homicide: 

Murder,  Second  Degree- 
Larceny 


1^  ^f  |i 

,55     Ik     k£ 


s 

i: 

i 

1 
3 
1 


-a 
I 


Selling  Liquor  to  Indians- 


1  —      —      —        1 

2  —       —         2       — 

1       _      _         1       _ 


OTHER  CASES  HANDLED 


Criminal  Hearings  Attended  _ 


Respectfully  submitted, 


Number 
15 


Disposition 


CLYDE  H,  WII£ON, 

State  Attorney. 


HENDRY: 

Attempt  to  Commit  a  Felony- 
Breaking  and  Entering 

Homicide: 

Murder,  Second  Degree  _ 

Manslaughter , 

Larceny 

Ldquor 


Malicious  Injury  to  E*roperty. 

SeUing  Liquor  to  Indians.. 


Worthless  Checks  and  Drafts.. 


§, 


En 


1 

10 

5 
2 
5 

1 
1 
1 
1 


ma 

O  9 


■3 

if 


3 
I 


OTHER  CASES  HANDLED 


Bond  Validation  Proceedings 
Criminal  Hearings  Attended- 


Number 

1 

28 


1 
8 

4 

2 
3 
1 
1 
1 
1 


Disposition 


Respectfully  submitted. 


CLYDE  H.   WILSON, 

State  Attorney. 


BIENNIAL  REPORT  OP  THE  ATTOIWEY  OIMERAL  48 


n  i! 

il   ll 

V  b       go 

If        oo  og          I            Z 

^^       »s;i;  itlC         B          < 

LEE: 

Assault  with  Intent  to  Commit  a  Felony 11      —  1        S      — 

Attempt  to  Commit  a  Felony I      —  —      —      — 

Bigamy _~ 1      —  —        1      — 

Breaking  and  Enterins- — — - 14      —  I       14      — 

Bribei? 1      —  —      —        1 

Carnal  Intercourse  wifb  TTnnuurrlad  Fenule 2      —  —     —      — 

Embezzlement   3      —  —        1      — 

Gambling  Houses  . — 3      —  —      —      — 

Homicide: 

Murder,  Second  D^rec 2      —  —        1        1 

Manslaughter 2      —  —        3      — 

Larceny  _-__ 33      —  —      IS        1 

Liquor   _.„ 2      —  1        1      — 

Receiving  Stolen  Property 4      —  —      —      — 

Robbery  — ^ . 4      —  —        2      — 

Worthless  Checks  and  Drafts 3      —  —        3      — 

OTHER  CASES  HANDLED 

Number  Disposition 

Bond  Estreature  Proceedings 3  Collected 

Criminal  Hearings  Attended 44  9  Completed 

Other  Cases  Not  Enumerated „ .^__^^^          2  — 

Habeas  Corpus  Hearings  Attended __^__        13  — 

Re^>ectftUly  submitted, 

CLYDE  H.  WILSON. 

State  Attorney. 


8  ? 

MANATEE:                                                                         ~  ** 

Bigamy    _^ 2      ,_      

Breaking  and  Entering 18      1       15      

Conducting  Lottery 3       2       

Crime  Against  Nature 3      1      

Embezzlement 2      1       

Forgery   _.. — . . , 4      _  1        2  _ 

Homicide: 

Murder,  First  Degree-„„ _____„    2      —      1      

Murder,  Second  Degree 4        3      3  1 

Larceny  _„ „ g      —  13  1 

Nonsupport  or  Desertion  „_ 10      10      

Receiving  Stolen  Property 14      19  2 

OTHEK  CASES  HANDLED 

_.    ,     ,  „                                                                       Number  Disposition 

Criminal  Hearings  Attended „       74  — 

Habeas  Corpus  Hearings  Attended 3  

Re^iectfully  submitted, 

CLYDE  H.  WILSC»I, 

State  Attom«y. 


1 
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SARASOTA: 

Adultery . 

Arson 

Assault  with  Intent  to  Commit  a  Felony. 

Attempt  to  Commit  a  Pelony___ 

Bigamy 

Breaking  and  Enteruig 

Embezzlement 

False  Pretense 

Foreery 


Homicide: 

Murder,  First  Degree 

Murder,  Second  Degree. 
Manslaughter 

Larceny „_ 

Nonsupport 

Robbery 


or  DraertioEL 


Worthless  Checks  and  Drafts.. 


u 

is 

Is 

.  1 
.  1 

4 

2 

.     1 

2fl 

.    1 

.     4 

4 

4 
4 

1 
19 
6 
1 
1 


OTHER  CASES  HANDLED 

Appeals  from  Lower  Court  to  Ctecuit  Court 

Bond  Validation  Proceedings - — . 


II 

3  s 

a 

O  D 


3 
Si 


—        1 


V 

a 

s 
1 
1 

2 


23 
I 

4 
3 

2 
2 

1 

16 

S 

1 


I 


Criminal  Hearings  Attended- 
Habeas  Corpus  Proceedings  Attend»L 
Other  Cases  Not  Enumerated 


Number 

1 

3 

66 
IS 

6 


Disposition 


Respectfully  submitted, 

CLYDE  H.  WILSON, 

State  Attorney. 


■DHmTEENTH  JUDICIAL  CIRCUIT 

Hillsborough  County 


1. 

II 
I- 

ll 
HILLSBOROUGH:  SS 

Assault  and  Battery  COn  an  Indictment  for  rape)  — 

Assault  with  Intent  to  Commit  Rape _  — 

Homicide: 26 

Murder,  First  Degree „_____ — 

Murder,  Second  Dee:r€e.____ . — 

Manslaughter 

Rape  „._ . 


OTHER  CASES  HANDLED 


II 

el  g  ? 

SI  II  I 

—  —  4 

—  —  3 

—  —  7 

—  —  19 
_  „  2 

2 


9 


4      —      — 


Bond  Validation  Proceedings..._-_„ 
Habeas  Corpus  Hearings  Attended- 
Restoration  to  Sanity 


Number 
18 
33 
37 


Disposition 


Respectfully  submitted, 

J.  REX  FARRIOR, 

State  Attorney. 
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SI 


FOURTEENTH  JUDICIAL  CIBCUIT 


Bay  County 
Calhoun  County 
Gulf  Countjr 


Holmes  County 
Jackson  County 
Washington  County 


BAY: 
Adultery 


AKKr&vated  Assault 

Aiding  an  Escape.  __ 

Arson „ 


Assault  with  Intent  to  Commit  a  Felony. 
Bigaoiy 

Breaking  and  Entering 

Crime  Against  Nature 

Embezzlement 

False  Pretense 

Forgery 


Hit  and  Run  Drivlllg^ 
Homldde: 

Murder,  First  IDegree- 


Murder,  Second  Degree- 
Manslaughter  

LATcen;  ~ 

Mayhem 


Nonnipport  or  DeoertiaiL- 

Perjury  - 

Rape 


Receiving  Stolen  Property 

Removing  Mortgaged  Property- 
Resisting  Officer  ., 
Robbery 


Unlawful  Sexual  Intercourse- 


Violating  Narcotic  Law.. 


1, 

h 

sa 

.  3 
.  6 
.  4 
.    3 

11 
.    3 

38 
.  2 
.    2 

6 
6 

e 

3 

2 

41 

I 

20 

16 

fi 

3 

6 

3 

7 

1 

3 


OTHER  CASES  HANDLED 


mi 

as 

o  o 


6 
3 

3 

12 
9 
8 
1 

4 
3 
3 
3 

1 
2 

4 
32 

13 
4 
1 
3 


I 


—         2 


3 
S 

2       — 
—         1 


3 
6 

1 
IS 


■< 


—  s 

I  2 

7  23 

—  I 

3  2 

4  — 


3 
5 


1      —      — 


3       — 


_      __      _        2 


Bond  Validation  Proceedings. 
Criminal  Hearings  Attended 


Disposition 


Habeas  Corpus  Hearings  Attenited- 
Other  Cases  Not  Enumerated... 


Respectfully  submitted. 


Number 

2 

S 

3 

3 


D.  McHAE, 
State  Attorney. 


CALHOUN: 

Aggravated  Assault ,     

Assault  with  Intent  to  Commit  a  Pelcmy- 
Breaking  and  Entering 


5S 
Is 


li 


a  o 


—  I 

—  I 
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Homicide: 

Murder, 
Larceny 


First  Degree^ 


Deserttoru 


Nonsupport  or 

Robbery 

Unlawfully  Burning  Woods  ^ 


1 
2 
6 
3 
1 


1      —      — 


—        1 


OTHER  CASES  HANDLED 


Bond  Validation  Proceedings.. 
Criminal  Hearings  Attended.. 


Habeas  Corpus  Hearings  Attended- 


Respectfully  submitted. 


Number  Disposition 

2  — 

3  — 
1  — 

D.  McRAE, 
State  Attorney. 

II 

"i     -3    I     ^ 


iS     St 


GULF: 

Aggravated  Assault 

Assault  with  Intent  to  Commit  a  Felony- 
Breaking  and  Entering- 


o  o 


—  1 


a 
< 


Destroying  Personal  Property^ 

Hit  and  Run  Driving 

Homicide : 

Murder,  First  Degree 

Murder,  Second  D^ree_ 

Manslaughter 

Incest  _ „ _ _._„ 

Nonsupport  or  Desertion . 

Robbery __„._„„ 

OTHER  CASE^S  HANDLED 

Criminal  Heariiws  Attended—— 

Respectfully  submitted, 


—       —         2 


1       — 


I      — 


2 

—         1 
2       — 


Number 
4 


Disposition 


L.  D.  McRAE. 
State  Attorney. 


a  B 


HOLMES: 

Aggravated  Assault 

Arson  


■3 

Si 


I 


Assault  with  Intent  to  Commit  a  Felony- 
Bigamy   ^ 

Breaking  and  Entering  . „ . 

Embezzlement _ __._„^ 


Hit  and  Run  Driving 

Homicide : 

Murder,  First  Degree.— 
Murder,  Second  Degree- 
Manslaughter  _...___ 

I^arceny  . 

Nonsupport  or  Desertion- 
Robbery 


si 

1^ 

ll 

as 

.   1 

.  3 

.  2 

-  2 

-  7 
_  1 
.  1 

.     3 


—         I 


4 
1 


I 


—      —         1         1 


—         2 
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S3 


OTHER  CASES  HANDIjED 


Crtzninal  Hearings  Attended . 


Respectfully  submitted. 


Number 
8 


Disposition 


L.  D.  MCRAE. 
State  Attorney. 


I. 

si 

|l 


JACKSON: 

Adultery .-..__.____„_. 

Aggravated  Assault 

Assault  with  Intent  to  Commit  ■  Ptloiljr- 
Breaking   and   Entering. 


1| 

It 

O  O 
2% 


r 


Carnal  intercourse  with  Unmarried  Female  . 

Disposing  of  Mortgaged  E*roperty  

Embezzlement „ 

Forgery 


Hit  and  Run  Driving  . 

Homicide : 

Murder,  First  Degree^ 
Manslaughter 

Larceny  ___^ 

Mayhem 


Nonsupport  or  Desertion, 

Obstructing  Officer  

Rape 


Receiving  Stolen  Property- 
Recruiting  Labor „ 

Robbery  

Throwing  Missile 


Unlawful  Practice,  Medldne^ 
Buggery 


Unlawful  Sexual  Intercourae . 


5 

7 
22 

1 
1 
1 
7 
1 

3 

4 
13 
1 
12 
1 
7 
3 
2 
4 
1 
3 
2 
1 


—  18      — 

—  SIS 
1  3       17        1 

—  _        5      _ 


2 

e 

6 
1 
2 
1 


3 
2 
1 
2 

3 

1 


—       —         4       — 


OTHER  CASES  HANDLED 

Appeals  from  Lower  Court  to  Circuit  Court  .„ 
Criminal   Hearings  Attended 


Habeas  Corpus  Hearings  Attended.. 


Respectfully  submitted, 


Number 
7 
ft 
1 


dsposltloo 


WASmNQTON: 
Adultery    


L.  D.  McRAE. 
State  Attorney. 


Aggravated  Assault  _..____ ,, 

Assault  with  Intent  to  Commit  a  Felony „ 

Bigamy    

Breaking  and  Enta^ng 


I 
I 


1 

3 


I 
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Burning  Woods 

Homicide : 

Murder,  First  Degree.. 
Larceny 


Nonsupport  or  Desertion^ 
Rape  _.,- 


Receiving  Stolen  Property^ 


OTHER  CASES  HANDLED 


1  — 

1  — 

3  — 

3  — 

1  — 


Criminal  Hearings  Attended- 


Respectfully  submitted. 


Number 
8 


Disposition 


L.  D.  McRAE, 
State  Attorney, 


FIFTEENTH  JUDICIAL  CIRCUIT 

Broward  County  Palm  Beach  County 

I        ^1 

(da  4^ 


BROWARD: 

Arson  


Assault  with  Intent  to  Conm^t  a  Felony- 
Attempt  to  Commit  a  Felony 

Breaking  and  Entering 

Crime  Against  Nature „__. 

Embezzlement . 

False  Pretense  , 

Forgery 

Homicide : 

Murder,  First  Degree.- 


n 
ig 

SM 
.    1 

.  4 
.  1 
.  15 
.  1 
.  3 
.  1 
.     2 


Murder,  Second  Degree. 

Manslaugiiter 

Larceny  

Misdemeanor 

Rape 

Receiving  Stolen  Property 

Robbery 


1  — 

—  2 

14  — 

1  — 

2  1 
2  — 
I  — 


OTHER  CASES  HANDLED 
Appeals  from  Lower  Court  to  Circuit  Court- 
Bond  Validation  Proceedings 

Criminal  Hearings  Attended 


Disbarment  Proceedings  ._ 

Habeas  Corpus  Hearings  Attended- 
Restoration  of  Sanity .— 

Inquests  Attended  .._ 


Number 
2 

3 

32 


1 

4 
4 
2 


1 


—        1 


1      — 


t 


1 
3 
1 
15 
1 
2 

2 

3 

1 

13 

1 
I 


2 

•a 


Disposition 
1  Reversed; 
1  Sustained 

Bonds 

Validated 
13  Dismissed 
19  Boimd 

Over 

Disbarred 

Remanded 

Restored 


'  Pending. 


Respectfully  submitted, 

LOUIS  P.  MAIRE, 
Assistant  State  Attorney. 


BTESmAL,  REPORT  OF  THE  ATTORNEY  GENERAL 


SS 


PALM  BEACfH: 

Aggravated  Assault .  ..  . 

Assault  with  Intent  to  Oominit  Rape- 
Homicide; 

Murder,  First  Degree 


Murder,  Second  D^ree 
Rape 


II 

n 
I 

12 

•B 

1 


11 

is 


o  a 


OTHER  CASES  HANDLED 


Acddental  Burning  to  Death  In  Building 

Investigated 


Accidental  Drownings  Investigated  •:,__ 

Automobile   Collision   Homicides   Transferred 

Criminal  Court 

Bond  Validation  Proceedings 


Number 

3 
7 


to 


Criminal  Hearings  Attended- 


Coroners  Inquest  _^_^^ 

Habeas  Corpus  Hearings  Attended. 


Homicides  Transferred  to  Criminal  Court  for  Trial 

Second  Degree  _^, 

Investigation  of  Natural  Deaths  not  Attended  by 
Physician  to  Etetermlne  Cause  of  rumth 

Killed  by  Ry,  Train  Investigated  „  „ 

Miscellaneous   Accidental   Homicides^... „ 

Murder  and  Suicide  , ■. 

Murder  No  Eyewitnesses.  Suspect  Not  JDetennlned 
Other  Cases  Not  Enumerated: 

Turned  Over  to  Military — Murder  First  Decree 

MlsceUkneoiu 

Rape   -....._____ . 

SeLT-DestrucUon  by  Weapons 


Seven  Year  Old  Girl  Killing  Playmate  9  with  Pen- 
knife — , ... . 


6 
8 


33 
S 

1 
2 
3 

1 

i 
1 

5 


*  Tr&niferred  Criminal  Court 
t  Miitrlsl. 


Respectfully  submitted. 


t 


7       — 


i 


DiipotiQon 


Approved 

Circuit 

Court 

Appealed 

Reversed 

Bound 

Over 


4  Remanded 
1  Dis- 
charged 


To  Juvenile 
Court 


SIDNEY  J,  CATTS.  JR.. 

State  Attorney. 
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REPORTS  OF  COUNTY  SOLICITORS  FOR 
YEARS  1943-ld44»  INCLUSIVE 

g 

sis  H         a  8 


?^S        III 


v^ 


all        S5-S        =8         -pe.  3 

DADE: 

CRIMINAL  OOtJRT  OP  RECORD  AND  COURT  OP  CRIMES: 
OPFENSE 

Abortion 

Adultery  and  Fornication „ ___.. 

Aggravated  Assault  , „_„ 

Arson   . 


Assault  &  Batter? _„ 

Assault  to  Commit  a  Felony. 

Bigamy 

Breaking  and  Entering 

Contempt 


Contributing  to  Delinquency  of  Minor 

Crime  Against  Nature 

Drunken  Driving 

Drunltenness 

Einbe^lement , _„ 

False  Pretenses 

Forgery 

Gambling  and  Gambling  Houses 

Game  Law  Violation 

Homicide : 

Murder,  Second  Degree 

Manslaughter „^___„„ 

Incest  .,     , 


Indecent  Assault  on  Child. 

Indecent  Exposure 

Larceny 


Libel  and  Defamation  _ 
Licenses  Occupational 

Lien  Laws . 

Liquor 

Lottery 


Malicious  Mischief  _ 

Miscellaneous „_ 

Motor  Vehicle  Laws. 
Narcotics  


Nonsupport  or  Desertion- 
Nuisance 

Perjury 

Prostitution 

Rape 


Receiving  Stolen  Property- 
Reckless  Driving 

Robbery  

Slot  Machines *. 


Trespass 

Vagrancy  

Venereal   Disease 


7 



2 

3 

3 

5 

1 

4 

11 

132 

5 

40 

52 

20 

1 

1 

— 

1 

_„_ 

162 

6 

60 

53 

27 

67 

4 

25 

24 

12 

13 

2 

3 

8 

, 

607 

10 

94 

513 

15 

4 

— 



3 

1 

31 

1 

6 

13 

3 

31 

— 

8 

20 

2 

108 

2 

13 

70 

5 

234 

7 

20 

161 

6 

91 

1 

32 

47 

6 

8 

2 

6 

^ 

45 

1 

12 

19 

15 

124 

3 

9 

108 

6 

46 

— 

2 

32 

I 

6 



4 

2 

_ 

18 

1 

4 

6 

8 

4 



2 

2 

13 



1 

11 

1 

3 

— 

1 

2 



601 

16 

113 

434 

38 

2 

1 



2 

, 

23 

— 

4 

7 

4 

7 

— 

3 



1 

190 

— 

53 

123 

2 

40 

— 



33 

10 

23 

1 

5 

7 

1 

304 

19 

75 

189 

35 

285 

3 

37 

184 

6 

68 



13 

57 

... 

37 
1 
2 

3 

23 

12 

1 
1 

, 

1 

1 

16 

— 

5 

10 

1 

9 

2 

3 

2 

2 

69 

3 

17 

48 

10 

178 

2 

13 

120 

3 

88 

4 

29 

54 

6 

35 

— 

13 

17 

2 

24 

— 

6 

6 

4 

202 

9 

35 

114 

10 

1S9 

— 

10 

124 

13 
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Weapons 


S  15 


Worthlese  Checks  and  Drafts n         —         39  37         — 

Zoning  and  Sanitary — — _— -     75             1          41  14          — 

OTHER  CASES  HANDLED 

Number  DlfiposlUon 

Bond  Estreaturcs  , .— ... 54  ^ 

Extradition  Hearings  Attended 4  — 

Felony  Appeals  to  Supreme  Court      „ 10  — 

Habeas  Corpus  Appeals  to  Supreme  Court 3  — 

Habeas  Ooipus  Hearings  Attended 7  — 

HearUaga  Before  Pardon  Board — I  — 

MlsdemeaBor  Appeals  to  Ctrcnlt  Court 3  — 

Suspense  file __ M  — 

Transferred  JUTeoUe  Court __ S2  — 

Respectfully  submitted, 

ROBERT  R.  TAYLOR, 

County  Solicitor. 


1, 

31 


Is 

-5 


|i    ^-    si     t     I 

?-      SS      If        I        I 


z;  c 


DUVAL: 

CRIMINAL  COURT  OP  RECOMJ: 

Adulter? 2  3  2       

Aggravated  Assault B4  2  2  81  1 

Arson 2  —  2      

Assault  and  Battery 116  20  26  87  3 

Assault  with  Intent  to  Commit  a  Felony 60  10  28  21  11 

Attempt  to  Commit  a  Felony ___^_  —  l  —  —      

Bigamy ^ 12  —  1       

Breaking  and  Entering 304  16  11  184  9 

Careless  and  Reckless  £>rlving,  etc 424  10  19  404  1 

Carnal  Intercourse  with  Unmarried  Female 6  —  1  4  — 

Crime  Against  Nature 7  3  —  7      

Drunken  Driving 143  i  2  132  B 

Drunkenness    S31  81  7  323  1 

Embezzlement —  14      ^ 

False  Pretense 10  4  I  S      

Forgery 41  i  2  39  — 

Oambling  Bouses  „  —  7      

Game  Law  Violations 16  4      16      

Homicide : 

Murder,  Second  Degree 11  —  1  8  3 

Manslaughter 10  1  —  7  3 

Incest  -^..^ 1      

Larceny  ^ __ 559  22  46  496  IB 

Liquor 10  3      9  1 

Lottery — „__ 18  —  3  IB  — 

Uayhem „___. l      

Narcotics 28       38  _ 

Nonsupport  or  Deserttoo 12  4  4  8      

Receiving  Stolen  Property 22  —  —  20  3 

Robbery 43  j  3  38  2 

Worthless  Checks  and  Drafts ...  __._____.  20  3  1  19      

Miscellaneous  Crimes  Not  Otherwise  T-iif^fi^              —  gl  —      


I 
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OTHER  CASES  HANDLED 


Criminal  Hearings  Attended- 


Habeas  Corpus  Hearings  Attended- 
Extradition   ^ „ 


Number       Disposition 
17        Bound  Over 
to  Cr,  Court 
6        Writ  Denied 
3  — 


Respectfully  submitted, 

HARRY  H.  MARTIN, 

County  Solicitor. 

^  m 


5  «S 

■  °        Eh 
33        «B 


Is 


ESCAMBIA: 

CRIMINAL  COtfRT  OF  RECORD: 

Aggravated  Assault ._„ . 

Arson 

Assault  with  Intent  to  Commit  a  Pelony„ 

Brealcing  and  Enterii^ 


SS     la 


Carnal  Intercourse  with  Unmarried  Female. 

Embeazlement 

False  Pretense 

Forgery „ 

Homicide: 

Murder,  Second 

Manslaughter  „.. 

Incest 

Larceny  „ 

Liquor  -^ 

Mayhem 


Degree- 


NoDsupport  or  DesertioiL. 

Perjury 

Rape 


Receiving  Stolen  Property - — 

Worthless  Checks  and  Drafts 

Miscellaneous  Crimes  Not  Otherwise  Listed 704      —     .28 


61 
2 
28 
25 
3 
3 
5 
S 

9 

5 

_     1 

.140 

.     S 

-  1 
.  4 
.    3 

-  27 

-  10 

-  3 


10 


11 
1 
6 
4 

1 
1 
2 


—       19 


40 
1 
18 
IS 
2 
2 
1 
3 

S 
4 

108 
1 

2 
3 
20 
8 
2 
670 


2 
2 

1 

2 
1 

2 

1 

1 

11 


15 


OTHER  CASES  HANDLED 


Criminal  Hearings  Attended „ 

Habeas  Corpus  Hearings  Attended 
Other  Cases  Not  Eniimerated 


Number 
50 

15 


Disposition 


Respectfully  submitted, 

FORSYTH  CARO, 

County  Solicitor. 


HILLSBOROUGH : 

CRIMINAL  COURT  OP  RECORD: 

Abortion   

Adultery  — 


c 

0 

V 

a 
a 


I 


Aggravated  Assault . 

Arson 


Assault,  Bare 

Assault,  Simple 

Assault  and  Battery 


14 


15 


—        3       — 
6       25         4 


4        9         1 
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Assault  to  Murder  

Assault  with  Intent  to  Commit  a  Pelony-___ 

BtKamy    

Breaking  and  Enterlng„__„ — 

Carnal  Intercourse  with  Unmarried  Ii^aoale- 
CarryinB  Concealed  Weapon. 


Child  Labor  Law  Violations  — 
Contributing  to  Delinquency  of  Minor- 
Crime  Against  Nature . 

Conspiracy         _ 

Destroying  Property  of  Another 

Driving  While  License  Revoked 

Driving  Without  Lights 

Drunken    Drivlng_„__ 

Drunkenness — _ .    

Embezzlement 

Entering  Without  Br^Jdng 

Escape 


Exhibiting  Deadly  Weapon  __^.^ 

Failure  to  Register  as  Known  Crlndnal- 
Faise  Pretense  


Pish  Law  ViolatlonB '.  . . 

Forgery 

Homicide: 

Murder.  Second  Degree- 
Manslaughter 

Illegal  Parking  on  Highway. 
Illegal  Practice  of  Medicine_ 

Illegal  Sale  of  Used  WatclL 

Incest 

Indecent  E3qx>sure  . 

Killing   Animal   ^ 

Larceny 


Leaving  Scene  of  Accident- 


Lewd  and  Lascivious  BehayloT^ 

Liquor 

Lottery 


Marriage  Law  Vlolattons- 

Mayhem „_ 

Narcotics      

No  Driver's  License 

Nonsupport  or  Desertion- 
Obtaining  Money  Under  False  Pretensea. 

Perjury 

Possession  of  Moonshine. 

Profanity         

Prostitution  

Rape.  Attempted 


14 

-  13 
_  3 
-112 
.     5 

-  4 
1 

_..  S 
._     6 

—  3 
_  3 
_  2 
_  1 
„103 
-Ills 
_  16 
_  2 
^.  15 

-  2 
„  1 
„  3 
_  2 
_.     7 

_  7 

_  6 

_  3 

_  1 

„  1 

_  1 

_  1 


Receiving  Stolen  Property 

Reckless  Driving   „ 

Robbery  . 

Subornation  of  Perjury  _^_____ 

Taking  and  Using  Car  Without  Owner's  Consent 

Traffic  Violations . 

Trespass  _ „ 

Unemployment  Compensation  liw  Violations 

Vagrancy  „     _  ,       

Worthless  Checks  and  Drafts 


Respectfully  submitted. 


_142 

-  3 
.  3 
.  2 
.  3 
,  1 
,  2 

-  6 

-  6 
.  1 

1 

2 

1 

2 

12 

3 

13 

63 

31 

1 

8 

S 

4 

4 

31 

10 


1 
13 


17 

3 


—    2 

1   — 

1   — 


S 

90 

1 


I   — 

—    1 


—  1 

—  1 

—  2 

27  — 

1  ~ 

1  — 


10 

17 

1 

109 

1 

2 

1 

4 
1 
1 


2  ^4 
15  B26 

3  11 

—  1 

—  21 

—  3 

—  1 
2 
2 
& 


—  3 

—  1 


2 
4 
1 
1 
34 
21 


1  6 

1  2 
—  1 

2  — 
2  26 
1  6 


1 
I 
2 
6 


14 

IS 

2 


1 
3 

1 


I  —   — 

—  1   — 

—  1   — 
6  112 
1  — 


IS 

1 
1 
I 


1 

4 
1 

3 

7 


JOSEPH  E.  WUXJAMS. 

County  Solicitor. 
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BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


a  1 
St 

i| 

-BE 


MONROE: 

CRIMINAL  COURT  OF  RECORD: 

Aggravated  Assault 

Assault,  Simple 

Assault  and  Battery.. 


Assault  with  Intent  to  Commit  a  FeIony._ 

Attempt  to  Commit  a  Felony 

Breaking   and   Entering.. 


21 
5 

48 
4 
5 

11 
2 

6 
1 
25 
20 
2 
6 
9 

Gambling  Houses  and  Setting  up  Games  of  Chance  34 
Homicide : 

Manslaughter  .. 
Indecent  Exposure 
Larceny 


Carnal  Intercourse  with  Unmarried  Female 

Carrying    Concealed    Weapons    and    Dangerous 

Exhibition  of  Same ___.. 

Conspiracy _ 

Drunken  Driving „____^ „^ _^^. 

Drunkenness  - 
Embezzlement 
False  Pretense 
Forgery 


Lewd  Assault  on  a  Minor  Child- 
Lottery 


No  State  Driver's  license.. 


3 

12 

31 

2 

1 

90 


No  State  Motor  License  Tag  and  Improper  licenses  35 

Nonsupport  or  Desertion 5 

Open  Profanity,  Trespass,  Affrays,  Malicious  Mis- 
chief. Contributing  to  Delinquency  of  Minors, 
Doiz^  Business  Without  a  State  License, 
Violating  State  Laws  in  Regards  to  Sale  of 
Used  Watches,  and  State  Traffic  Law  Viola- 
tions   _,. 


62 
2 
7 
5 

72 
2 
4 
7 

16 
Temporarily  Using  Personal  Property  of  Another  10 


Possession  of  Slot  Machines.. 

Prostitution,  and  Keeping  House  of  HI  Fame 

Receiving  Stolen  Property ,_ __. 

Reckless  Driving 

Resisting  Arrest , 

Robbery  

State  Beauty  Culture  Law  Violations.. 
State  Bever^e  Law  Violations _ 


Vagrancy 

Worthless  Checks  and  Drafts . 


Respectfully  submitted, 
ALLAN  B. 


.133 
9 


u 

a  S 


iis      JJ! 


o  o 


^b 


3 

1 

4 
1 
1 
1 
1 


—         1 


—         5 


14 
3 

40 
3 
3 
8 
1 


—      —         5 


17 

20 

2 

4 

9 

32 

1 

8 

23 

2 

1 

81 

28 

4 


92 
1 
6 
3 

59 
2 
2 
7 

15 
8 


8     117 
3         6 


CLEARE,  JR., 
County  Solicitor. 
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Si 


ORANGE : 

CRIMINAL  COURT  OP  RECORD: 

Assault  and  Battery  and  Affray  „ 

Adultery  .  „_ — 

Aggravated  Assault 
Arson 


Assault  wlUi  Intent  to  Ccnnixiit  a  WtSoof- 

Bisamy  _______ 

Breaking   and   Entering , 

Concealed  and  Exh.  Deadly  Weapo(DL_— 

Conspiracy    ...    

Cont.  to  Delinquency  of  CUldiWD 

Crime  against  Nature 

Cul.  Negligence  — ,  -.  , 

Cuttine  Fence    ... 

Discriminatory  Pass.  Rates  „ 


Doing  Business  without  a  lieoua. 

Drunkenness 

Embezzlement    ,.  

Escape  .^ „___^ 

False  Pretense ^__^_ . 


Pish  and  Game  law  VioMiaBS.. 
Poreery 


Gambling  Rouses  and  Gamblings 

Homicide : 

Murder,  Second  D^ree... 

Manslaughter 

Incest  

Killing  Cow 

Larceny  ... 

Libel  and  Defamation ___, 

Liquor 


Livestock  Running  at  Large^ 
Lottery 


Malicious  Injury  to  Personal  Property- 
Narcotics  . 

Nonsupport  or  DesertUm 

Open  Profanity 

Receiving  Stolen  Property 

ResLsUng  Officer 

Robbery  / 

Sexiial  Offenses 


Small  Loan  Law  Violations 
Temp,  use  of  Personal  Property^ 

Traffic    Violations „______ 

Trespass 

Unlawful  Assembly  .^ 

Vagrancy 


Worthless  Checks  aiut  DraftB . 


-I 

is 

-  37 
„     3 

-  30 
_  1 
_  ? 
_  I 
„  87 
„  23 

I 
1 
..  2 
_  2 
..  1 
.     1 

-  6 
„193 
.  7 
„     6 

-  1 

-  18 
_  7 
..  21 

.  7 
.  2 
.  2 
.  1 
-117 
.     1 

-  14 
,     1 

-  3 

-  5 

-  8 

-  S 

-  4 
.  4 
.  3 

-  I 
.  4 
.  1 

-.  16 
-.703 
-  2 
„  1 
_  1 
27 


is 

a  o 


—         3 


36 
3 

28 
1 
T 
1 

8S 

18 
1 
1 
2 
2 
1 
1 
8 
192 

e 
e 
1 

16 

7 
21 


—  s 

—  2 

—  2 
I  — 
4  113 

—  12 

—  1 

—  3 

—  6 

—  S 

—  8 

—  8 

—  4 

—  2 

—  1 

—  4 

—  I 

—  16 
3  684 

—  2 

—  1 

—  1 

—  27 


OTHER  CASES  HANDLED 


I 

I 
t 


2 
3 


16 


Number 

32 

10 


Disposition 
Bound  Over 
Remanded 


Criminal  Hearings  Attended „_._„. 

Habeas  Corpus  Hearings  Attended 

Respectfully  submitted, 

O,  RAYMOND  ELLARS. 

County  Solicitor 
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BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


rALM  BEACH: 

CRIMINAL  COURT  OP  RECORD: 

Abortton  -— — - . 

AccessoiT  to  Felony— 

Adultery 


Aggravated  Assault 

Assault  and  Battery 

Assault  with  Intent  to  Commit  a  Felony^ 

Attempt  to  Commit  a  Felony.. 

Beating  Board  Bill - 

Bigamy 


Breaking  and  Entering  

Breaking  and  Entering  to  Commit  Rape. 

Concealed  Weapons 

Contempt 


Crime  Against  Nature 

Defrauding  __.. 

Driving  While  License  Revoked.. 
Drunken  Driving  

Drunkenness . 

Embezzlement 


Entering  Without  Breaking 

Failure  to  Have  Children  tn  School.. 

False  Pretense  ..,. 

Forgery   .. _„ 

Fourth  OfEender 


Game  and  Fish  Law  Violations.. 

Homicide: 

Murder,  Second  Degree  „„_ 
Manslaughter „ 

Immoral  Cases 

Indecent  Exposure 


Killing  Beast  of  Anotber- 

Larceny  

Liquor 


■o 
U 


_    1 

-  5 
.     7 

-  62 
,  26 

.  as 

_  3 
,  2 
_  3 
-108 

-  1 

-  10 
„     3 

-  8 
,_  1 
.  2 
..  54 
„  67 
..  17 

-  4 
.  2 
..  5 
..  11 
_  1 

46 

..  17 
.  8 
_  5 
.  1 
„  I 
„157 

-  8 


Making  False  Statements  to  Obtain  Money 

Under  Florida  Compensation  Law . 

Malicious  Mischief . 

No  Driver's  License ± 

Nonsupport  or  Desertion__ — 

Obstructing  an  Officer 


Obtaining  Money  by  Promise  of  Labor.. 

Open  Profanity 

Perjury 


Permitting  Dnauthorized  Person  to  Drive. 

Probation  Violations .,    „ 

Publishing  Name  of  Raped  Female - 

Receiving  Stolen  Property.. _.__„. 

Rohbery 

Shooting  into  Dwelling 

Tag  Violations 


Taking  Turtle  Eggs „^ _.. 

Temp.  Using  Property  Without  Consent.. 

Tlireatening  Communications . 

Traffic  Violations 

Trespass 


6 

61 

35 

5 

1 

3 

_     1 

_     4 

-  1 

-  1 
_  14 
_  34 
_  1 
-_  15 
_  1 
_  12 
_  1 
-539 
..     1 


ii 

=1 

^1 


2       — 


3E 

a£ 

1 
2 
6 

22 
8 

22 


1 
25 

1 
2 
1 


—  3 

—  8 

—  4 

—  1 

_  3 

„  1 

—  5 


—         1 


5 
13 


4 

14 

1 


2 

1 

76 

19 

34 

1 

1 

2 

83 

1 

8 

1 

5 

2 
48 
63 

12 
3 
2 
2 
7 
1 

22 


6  5 

1  6 

—  2 

—  1 

—  1 
> 28  119 


14  — 

2  — 

4  — 

71  1 

20  — 

2  — 

1  — 

1  — 

2  — 
1  — 

9  — 

16  1 

1  — 

13  — 


—  —       10      — 

—  21     322       — 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 


Vagruicy 
Violating  R 


R.  Com.  liftws- 


Worthless  Checks  and  Drafts 


20 

2 

IS 


Respectfully  submitted. 


6       16 

—        2 

3       17 


W.  E.  ROEBUCK. 

County  Solicitor, 


63 


POI-K: 

CRIMINAL  COURT  OP  RECORD: 

Abortion  _ — 

Adulter; 

Affray 


Aggravated  Assault 

Arson — 

Assault  and  Battery . 


Assault  with  Intent  to  Commit  a,  Peksty  - 

Attempt  to  Commit  a  Felony 

Basic  Science  Laws  Violations 

Beating  Board  Bill . — — _ 

Beating  Train  Ride . 

Bigamy  

Breaking  and  Entering . 


Carnal  Intercourse  with  trnnuurried 

Contributing  to  Delinquency  of  Minor 

Crime  Against  Nature 

Cruelty  to  Animals „_ . 

Disturbing  Worship 

Drunken  Driving , 

Drunkenness 

Embezzlement 

Escape 


False  Pretense —., 

Pish  and  Oame  Law  \nolatioiu- 

Forgery 

Fornication 

Gambling 


Habitual  Criminal  Act ; 

Illegal  Exhibition  of  Weapcou^ 

Incest  „.. ,.,... 

Indecent  ^cposure 

Larceny   _ __.„„ 

Libel  and  Defamation 

Liquor   

LotteiT 


Malicious  Destruction  of  Piwpegtjf- 

Manslaughter  . 

Mayhem 


Nonsupport  or  Desertion 

Perjury 


Possession  of  Slot  MachineLL 

Profanity  

Prostitution  ....    ,, 

Rape,  Statutory 


si 

II 


..  1 

-  5 

-  13 
82 

-  2 
„101 
„  34 
.  16 
„  I 
„  4 
„  1 
_  2 

4 
..  4 
„  5 
„  1 
_  1 
..161 
-893 


-^    A  I 


16 

20 

11 

36 

8 

9 

48 

1 

1 

2 

7 

80 

2 

83 

8 

6 

7 

1 

26 

3 

7 

32 

64 

2 


—  3 

—  1 

—  1 


—    1 


—    4 


—    2 


—    2 


—    7 


S 

I 

u 


2 

12 

66 

1 

84 

28 

10 

1 

4 

1 

1 

67 

3 

3 

3 

1 

1 

148 

M7 

6 

18 

8 

29 

7 

8 

43 

1 

1 

1 

7 

59 

2 

71 

7 

6 

5 

1 

17 

3 

6 

31 

48 

1 


4 

a 


3 
1 

7 
11 


1 
1 
3 
1 


64 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 


Receiving  Stolen  Property^ 

Reckless  Driving  

Resisting  Arrest. 

Robbery 


Sale  of  Property  Subject  to  lien- 

School  Law  Violations ._._ _. 

Shooting  Into  House  

Sunday  Laws  Violations, 

Traffic  Violations . 

Trespass  ^_^ 

Vagrancy ^ 

Worthless  Checks  and  Drafts„ 


_  8  — 

J!07  — 

._  2  — 

..  6  — 

„  1  — 

_  19  — 

^  I  — 

10  — 

_403  — 

..  13  — 

..221  — 

_  15  — 


— 

7 



3 

149 
2 

1 

_ 

5 

1 

_ 

1 



4 

15 

1 

1 

_ 

9 

1 

6 

351 

3 

1 

9 

2 

5 

198 

5 

2 

8 

— 

OTHER  CASES  HANDLED 
BY  STATE  ATTORNEYS 

Number        Disposition 
Bond  Estreature  Proceedings — Cash  Bonds 111      Cash  Forfeited 

Respectfully  submitted, 

B.  Q.  LANGSTON, 
Acting  County  Solicitor. 
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COUNTY 

1 

NAME  OF  CX.ERK 

1 

Common 

Law  CasfH 

tJncllsnoBcd 

or 

Chancery 
Casen  tTn- 
dinposed  of 

Conimon 

liBwCasffi 

Filed 

Chancery 
CaMB 
Fl!ed 

Commiin 
Law  Cawa 
Dlapdswi  of 

Chanoery 

CSMB 

DIspoKd  of 

All  Othor 

Caiea 

DUpDS^  ot 

Alat'hua 

Httker 

Bar 

8th 
8th 
14th 
Sth 
9th 
16th 
Uth 
12th 
6th 
4th 
12th 
8rd 
11th 
!2th 
Srd 
4th 

iBt 

7th 
2nd 
2nd 

6th 

mh 

14th 
Srd 

10th 
12th 

9th 
10th 
ISth 
Uth 

Gen.  E,  Evans 

Jo(!  Dohson 

W.S.  Weaver 

A.  J.  Thomas 

G,  M,  Simmons 

Ted  Cahnt 

106 

15 

99 

i) 

SO 

(591 

20 

8 

a 
s 

19 

82 

287 

6 

8 

Not  rep. 

284 

8 

2 

5 

2 

8 

1 

19 
28 

a 

16 
693 
169 

8 

210 

le 

1T9 
64 
94 

45S1 

n 
11 

10 
9 

6 

65 

2^00 

88 

4 

Not  rep. 

104 

2S 

4 
14 

2 

0 

2 
22 
81 

0 
26 

eai 

1,488 
8 

89 

6 

101 

88 

89 

140 

7 

7 

S 

IT 

a 

82 

426 

14 

2G 

497 

228 

1 

IS 

26 

4 

1 

6 

9 

27 

10 

9 

2T 

40S 

18 

784 

264 

782 

1,1«4 

1,2BS 

914 

197 

96 

lOS 

88 

8 

214 

11314 

129 

181 

8,702 

996 

124 

89 

124 

18 

55 

92 

66 

680 

54 

108 

487 

6,043 

113 

66 

3 

46 

24 

48 

134 

8 

4 

6 

12 

2 

33 

aoo 

6 

18 

538 

148 

5 

10 

18 

6 

8 

4 

4 

13 

6 

6 

29 

246 

6 

744 

221 

375 

1,0(J2 

1,111 

708 

143 

109 

96 

23 

6 

161 

10,091 

106 

79 

6,916 

520 

107 

86 

86 

18 

54 

59 

40 

500 

44 

98 

40T 

8,560 

as 

Inc.  Others 
10 
60 

Hradford. . . .  , . 

Rrevard 

Rroward 

27 
0 

Calhoun 

Charlotte 

Citrus 

J,  A.  Peacock 

E.H.Scott 

James  K.  Connor 

R.I„Tillev 

Edmund  F,  Scott 

Hu)jh  B.  Summers. . . . 

E.  B.  Leatherman..  . . . 

Leslie  E.  Avant 

W.  G.  Jones,  actlnjj. . . 
Leonard  W.  Thomas . . 

J.anjftey  Bell 

Dale  B.  Brown 

W.  P.  Dodd 

F.  F.  Morgan.  . 

10 
Inc.  Others 
8 

Clav 

7 

Collier 

Ciilumhia 

Dade 

DeSoto 

Dixie 

Duval 

0 
9 
Inc.  Others 
16 

1 
Inc.  Chan. 

Kscamliiu 

Flnfrh-r... 

Franltlin 

(radsden 

218 

7 
23 

Crilchri.st 

R,  E.  Davis 

0 

Glades 

r.ulf 

Mrs.  D.  S.  Weeks 

J.  R.  Hunter 

Hamilton 

Hardee ....... 

Miss  Thelma  Lewis 

Hen  Coker 

0 

Hendry 

Wm,  T.  Hull 

0 

Hernando 

Hifthlands 

Hillsborough . , 
Holmes 

H.  C.  Micklcr 

H.  T.  Piety 

0 
14 

Chas.  H.  Pent 

J.  H.  Little 

Inc.  Chan. 
4 

Indian  River. 

Jsckson 

JefTeraun 

I.*f«j-ette 

I^ke 

Ivce 

Leon 

I.PVV 

Liberty 

Madlsan 

Manatee 

Marlon 

Martin 

Mtmnjf 

NaSMau 

OkaliHwa 

Okrechobec. . 

Orange 

Osceola .,.,.. 
Palm  Beach .  . 

PasH) 

Pinellas , 

Polk 

Putnam ..... 
St.  JoKn* . . . . . 

St.  Lucie 

Santa  Hosa . . 

Sarasotc 

Seminole 

Sumter 

Suwannee 

Taylor 

Union 

Volwia 

Wakulla 

Walton . 

Wajhinjrton. . 


9th 
Uth 
Snd 
ard 
Sth 
18th 
8nd 
Sth 
3nd 
Srd 
12th 
Sth 
Sth 

nth 

4th 
Ut 
Mh 
Mb 
9th 
ISth 
6th 
6th 
10th 
7th 
Tth 
0th 
lat 
12th 
Mh 
Sth 
trd 
Srd 
Sth 
Tth 
tnd 
Itt 
t4th 


Douglaii  Baker 

Doc  Grant — 

Qyde  H.  Sauli , 

Sidney  C.  EdwsrdB.... 

Geo.  J.  Dyke« 

D.  T.  Fafabce 

Geo.  G.  Crawford.,.. 

Jack  L,  Mecks 

W,  G.  LarkJns 

D.  F.  Burnett,  Jr 

Lbyd  N.  HIckB 

Carlyslc  Ausley 

J.  H.  Puineroy 

Ross  C.  Sawyer. 

T.  W.  Brown 

Urtin  W.  Rice 

Hoy  It,  Rauleriion.. . . 

Clarence  M.  Gay 

John  l^  Overstreet.. . 

J.  Alex  .\mette 

A.  J.  Bumside 

Uav  E.Green 

D.  H.Sloan.  Jr 

W.  A.  Williams. Jr... 
Oliver  Lawton,  actinf( 

W.  R.  I^tt 

Claude  E.  lioeklin,,.. 

W.  A.  Wynne 

O,  P.  Hcrndon 

Roy  Canithera 

J.L.  McMullen 

Pelix  A.  Parker. 

C.  B.  Hayes 

Jess  Mathac. 

Gilbert  J.  [..anntin. . . 

Mi.<is  KateGiltk 

Rll  J.  Hnrrell 


1S7 

4S 

2 

6 

1,290 

25 

ISO 

89 

1 

122 

Not  rep. 

126 

IS 

4 

ts 

85 

4 

118 

5 

270 

Not  rep. 

440 

74 

10 

Not  rep. 

27 

a 

Not  rep. 
S2 
AO 
60 

8 

It 

liOOO 

6 
19 
12 


129 

10 

7 

1,006 

m 

2SB 

M 

4 

69 

Not  rep. 

861 

28 

42 

22 

38 

4 

ISO 

22 

1,254 

Not  rep. 

nu 

179 

16 

Not  rep. 

S8 

16 

Not  rep. 

278 

125 

109 

90 

18 

1,900 

s 

48 
48 


16 
47 
6 
4 
6T 
28 

197 
2(J 
IS 
IB 
HO 
TO 
86 
SO 
10 
56 
7 

156 
14 

276 
15 

1T6 

121 
81 
8S 
(U 
IS 
Tfi 
29 
T 
88 

n 
1 

MO 

10 
25 

10 


)8() 

457 

84 

19 

5S4 

490 

1,257 

§2 

89 

149 

4TB 

504 

tss 

772 
I2S 
4(H) 
65 
883 
192 
1,980 
88S 

2.984 
272 
6B7 
428 
17T 
612 
70» 
206 
IBS 
IfiO 
44 

2,6SO 

97 

2S2 

168 


t* 

100 

IT 

88 

819 

SB 

S 

81 

9 

4 

IT 
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68 

486 

— 

b 

86 

478 

89 

C 

lOO 

982 

28 

s 

28 

71 

7 

16 

25 

I 

g 

6 

148 

— 

r 

s» 

as& 

— 

JO 

2T 

US 

Inc.  OthcTH 

H 

24 

112 

0 

5 

87 

569 

80 

9 

9 

lis 

0 

H 

86 

867 

81 

0 

S 

49 

— 

k 

lis 

770 

74 

T 

ITl 

_t 

ffl 

116 

765 

40 

n 

8 

218 

Inc.  Others 

&5 

227 

2,090 

Inc.  Others 

62 

2,424 

191 

3 

16 

220 

21 

2 

8T 

466 

Inc.  Others 

z 

84 

2T0 

86 

s 

10 

161 

80 

1^ 

49 

4(» 

14 

n 

IS 

5«a 

Inc.  Others 

8 

I«8 

11 

2 

99 

IM 

IS 

o 

12 

102 

10 

C 

S 

40 

s 

F 

110 

8W 

inc.  diui. 

15 

n 

— 

19 

156 

11 

9 

84 

16 

68  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 

REPORT  OF  CLERK  OF  CIVIL  COURT  OF  RECORD 

DADE  COUNTY 

Number  of  common  law  cases  filed  during  biennium  1943-1944 1,569 

Number  of  common  law  cases  disposed  of  during  bienniimi  1943-1944     1,783 

Respectfully  submitted, 

W.  CECIL  WATSON,  Clerk. 


REPORT  OF  CLERK  OF  CIVIL  COURT  OF  RECORD 
DUVAL  COUNTY 

Number  of  common  law  cases  filed  during  biennium  1943-1944  .  1,415 

Number  of  conmion  law  cases  disposed  of  during  biennium  1943-1944       880 

Respectfully  submitted, 

C,  A.  HARTtJBY,  Clerk. 


REPORT  OF  CLERK  OF  COURT  OF  RECORD 
ESCAMBIA  COUNTY 

Number  of  common  law  cases  on  file  and  undisposed  of  January 

1,   1943   -„- . 85 

Number  of  chancery  cases  on  file  and  undisposed  of  January  1,  1943  270 
Number    of    common    law    cases    filed    during    the    biennium    of 

1943-1944   191 

Nmnber  of  chancery  cases  filed  during  the  biennium  of  1943-1944  _..  1,688 
Number  of  common  law  cases  disposed  of  during  the  biennium  of 

1943-1944   -     - „..  93 

Number  of  chancery  cases  disposed   of   during   the  biennium  of 

1943-1944   .- - - _„ — ^     1.280 

Respectfully  submitted, 

MRS.  GEORGE  TRAWICK,  Acting  Clerk. 
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BOARDS,  COMMISSIONS  AND  BUREAUS 
OF  THE  STATE  OF  FLORIDA 

ACCOUNTANCY.  STATE  BOARD  OP  (See  State  Board  of  Accountancy) 
ADMINISTRATION,  STATE  BOARD  OF  (See  State  Board  of  Adminis- 
tration) 

AGRICULTURAL  AND  INDUSTRIAL  RELIEF  COMMISSION  (See  Florida 
State  Improvement  Commission) 

ARCHEOLOGIST,  STATE  (See  State  Archeol(«i5t) 

ARMORY  BOARD 

Composed  ol  the  governor,  adjutant  general,  state  quartermaster, 
general  officers  of  the  line  and  the  officers  who  have  attained  the  rank 
of  colonel  in  the  active  national  guard  of  this  state  ($250.48,  Florida 
Statutes,  1941). 

The  powers  and  duties  of  the  armory  board  are  set  out  in  i  $230.48  and 
250.49.  Florida  Statutes,  1941. 

BARBERS'  SANITARY  COMMISSION 

Consists  of  three  members  appointed  by  the  governor  for  terms  of 
four  years  (5476.17,  Florida  Statutes,  1841). 

The  general  powers  and  duties  of  the  commission  are  set  out  in  chapter 
476.  Florida  Statutes.  1941. 

BEAUTY  CULTURE,  STATE  BOARD  OF   (See  State  Board  of  Beauty 

Culture) 

BOARD,  ARMORY  (See  Armory  Board) 

BOARD    FOR    FIXING    VALUES    OF    INVESTMENT    SECURITIES    OP 
TRUST  COMPANIES 

Composed  of  the  comptroller,  state  treasurer  and  attorney  general 
(§655.10,  Florida  Statutes.  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  in  S  655.10, 
Florida  Statutes,  1941. 

BOARD  FOR  LICENSING  LABOR  BUSINESS  AGENTS 

Composed  of  the  governor,  secretary  of  state  and  superintendent  of 
education  ($481.04,  1S43  Supplement.  Florida  Statutes,  1941). 
The  general  powers  and  duties  of  the  board  are  set  out  to  chapter  481. 
1943  Supplement,  Florida  Statutes,  1941. 

BOARD    FOR    SUPERVISION    AND    REGULATION    OF    FORMS    FOR 
ASSUMPTION  OF  RISKS  BY  SURETY  COMPANIES 
Composed  of  the  governor,  comptroller,  state  treasurer  and  attorney 
general  <S648,16,  Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  In  $648.16, 
Florida  Statutes,  1941. 

BOARD  OF  ARCHITECTS,  FLORIDA  STATE  (See  Florida  State  Board  of 

Architects) 

BOARD  OF  CHIROPODY  EXAMINERS 

Consists  of  three  chiropodists  practictog  in  this  state,  and  the  secretary 
of  the  state  board  of  medical  examiners,  who  shall  act  as  ex  officio 
executive  officer  of  the  board.  Members  of  the  board  are  appointed  by 
the  governor  for  terms  of  three  years  ($461.05,  Florida  Statutes.  1941). 
The  general  powers  and  duties  of  the  board  are  set  out  in  chapter 
461,  Florida  Statutes.  1941. 

BOARD    OF    CHIROPRACTIC    EXAMINERS,    FLORIDA    STATE    (See 
Florida  State  Board  of  Chiropractic  Examtoers) 
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BOARD  OF  COMMISSIONERS  OF  STATE  INSTITLITIONS 

Composed  of  the  governor,  secretary  of  state,  attorney  general. 
comptroller,  state  treasurer,  superintendent  of  public  instruction  and 
commissioner  of  agriculture  <S17,  article  IV,  Florida  Constltution>. 
The  genera]  powers  and  duties  of  the  commissioners  are  set  out  in  §17, 
article  IV.  Florida  Constitution,  $225.02  and  chapters  135,  283,  393, 
394,  409,  954,  955  and  956,  Florida  Statutes,  1941. 

BOARD  OF  CONTROL 

Consists  of  five  citizens  of  this  state,  one  from  East  Florida,  one  from 

South  Florida,  one  from  West  Florida,  one  from  Middle  Florida,  one 

from  Middle  South  Florida,  who  have  been  residents  of  Florida  for  ten 

years. appointed  by  the  governor  for  four  years  (§240.01,  Florida  Statutes, 

1941). 

The  general  powers  and  duties  of  the  board  are  set  out  in  chapter  240, 

Florida  Statutes,  1341. 

BOARD  OP  DRAINAGE  COMMISSIONERS 

Composed  of  the  governor,  comptroller,  state  treasurer,  attorney  general 
and  commissioner  of  agriculture  (§298,69,  Florida  Statutes,  1941). 
The  general  powers  and  duties  of  the  board  are  set  out  in  §§298.69- 
2B8.73.  Florida  Statutes,  1941. 

BOARD  OF  ENGINEER  EXAMINERS 

Consists  of  five  members,  appointed  by  the  governor,  for  terms  of  four 
years    (§471.08,    Florida    Statutes,    1941). 

Tlie  general  powers  and  duties  of  the  board  are  set  out  in  chapters  471 , 
472,  Florida  Statutes.  1941. 

BOARD  OP  EXAMINERS  IN  THE  BASIC  SCIENCES 

Consists  of  five  members,  appointed  by  the  governor  for  terms  of  four 
years  (456,07.  Florida  Statutes,  1941  >. 

The  general  powers  and  duties  of  the  board  are  set  out  in  chapter  456, 
Florida  Statutes,  1941. 

BOARD  OP  FINANCE 

Consists   of   the   governor,   state    treasurer    and   comptroller    (§18.10, 

Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  in  5  §  18.10-18.16, 

Florida  Statutes,  1941. 

BOARD  OF  HEALTH.  STATE  (See  State  Board  of  Health) 

BOARD  OF  MEDICAL  EXAMINERS 

Composed  of  ten  practicing  physicians,  residents  of  this  state,  appointed 
by  the  governor  for  terms  of  four  years  (§5458.01  and  458.02,  Florida 
Statutes,  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  In  chapter 
458.  Florida  Statutes,  1941  and  1943  Supplement,  Florida  Statutes,  1941. 

BOARD  OP  OPTOMETRY,  FLORIDA  STATE  (See  Florida  State  Board  of 
Optometry) 

BOARD  OP  PARDONS 

Composed  of  the  governor,  secretary  of  state,  attorney  general,  comp- 
troller and  commissioner  of  agriculture  (§12,  article  IV,  Florida  Consti- 
tution) . 

The  general  powers  and  duties  of  the  board  are  set  out  in  |12,  article 
IV,  Florida  Constitution. 

BOARD  OF  PHARMACY  FOR  THE  STATE  OP  FLORIDA 

Consists  of  five  persons,  pharmacists  of  the  state,  appointed  by  the 
governor  for  terms  of  four  years  (5465.01,  Florida  Statutes,  1941). 
The  general  powers  and  duties  of  the  board  are  set  out  in  chapter  465, 
Florida  Statutes,  1941. 
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BOARD  OP  PHOTOGRAPHIC  EXAItJINERS 

Consists  of  five  members,  appointed  by  the  governor,  for  terms  of  three 
years  c  5  478.06,  Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  in  chapter  478, 
Florida  Statutes.  1941. 

BOARD  OF  TRUSTEES  OF  TEACHERS'  RETIREMENT  SYSTEM 

Composed  of  the  governor,  secretary  of  state,  attorney  general,  state 
treasurer,  superintendent  of  public  instruction  and  two  teacher  members 
to  be  appointed  by  the  governor  for  terms  of  three  years  ({238.03. 
Florida  Statutes,  1841). 

The  powers  and  duties,  and  the  qualifications  of  the  teacher  members, 
of  the  board  are  set  out  in  S §238.03-238.16,  Florida  Statutes,  1941, 

BOARD  OP  VETTERINARY  EXAMINERS 

Consists  of  three  licensed  graduate  veterinarians,  appointed  by  ttie 
governor  for  terms  of  four  years  (S474.01.  Florida  Statutes,  1941), 
The  general  powers  and  duties  of  the  board  are  set  out  in  chapter  474. 
Florida  Statutes,  1941, 

BOARD  TO  NAME  TEACHERS  FOR  SUMMER  SCHOOLS 

Composed  of  the  presidents  of  the  University  of  Florida,  and  the  Florida 
State  College  for  Women  and  of  the  superintendent  of  pubhc  instruction 
(5239.14.  Florida  Statutes.  1941). 

The  powers  and  duties  of  the  board  are  set  out  in  S239.14,  Florida 
Statutes,  1941. 

BOARD,  STATE  HOUSING  (See  State  Rousli^  Board) 

BUDGET  COMMISSION,  STATE  (See  State  Budget  Commission) 

BUREAU,  MARKETING  (See  Marketing  Bureau) 

BUREAU  OP  IMMIGRATION 

The  bureau  of  immigration  is  under  the  direction  and  supervision  of  the 

commissioner  of  agriculture  (S26,  article  IV,  Florida  Constitution  and 

S19.25,  Florida  Statutes,  1941). 

The  powers  and  duties  of  the  bureau  of  immigration  are  set  out  in 

§26,  article  IV,  Florida  Constitution  and  ES  19.25- 19.28.  Florida  Statutes. 

1941. 

BUREAU  OF  INSPECTION 

The  bureau  of  inspection  is  under  the  direction  and  supervision  of  the 
commissioner  of  agriculture  (S  19.47,  Florida  Statutes,  1941). 
The  powers  and  duties  of  the  bureau  of  inspection  are  set  out  in  S !  19.47- 
19,53,  Florida  Statutes,  1941. 

BUREAU  OF  VITAL  STATISTICS 

This  bureau  is  under  the  direction  of  the  state  board  of  health,  which 
is  composed  of  three  members  apptointed  by  the  governor,  for  terms  of 
four  years  (S 5381 .01  and  382.02,  Florida  Statutes,  1941). 
The  general  powers  and  duties  of  the  bureau  are  set  out  In  chapter  382, 
Florida  Statutes,  1941,  and  1943  Supplement.  Florida  Statutes.  1941. 

CABINET,  GOVERNOR'S  (See  Governor's  Cabinet) 

CHIROPODY    EXAMINERS,    BOARD    OP     (See    Board    of    Chiropody 
Ksamlners) 

CITRUS  COMMISSION,  FLORIDA  (See  Florida  Citrus  Commission) 

COMMISSION,    BARBERS'    SANITARY    (See    Barbers'    Sanitary    Com- 
mission) 

COMMISSION,    CONSTITUTIONAL    MONUMENT   PARK    (See    ConsU- 
tutional  Monument  Park  Commission) 
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COMMISSION,  DIRECT  TAX  (See  Direct  Tax  Commission) 

COMMISSION,  EVERGLADES  NATIONAL  PARK    (See  Everglades  Na- 
tional Park  Commission) 

COMMISSION.  rLORIDA  CENTENNIAL   (See  Florida  Centennial  Com- 
mission) 

COMMISSION,  FLORIDA  STATE  IMPROVEMENT    (See  Florida   State 
Improvement  Commission) 

COMMISSION,  GAME  AND  FRESH  WATER  FISH  (See  Game  and  Fresh 
Water  Fish  Commission) 

COMMISSION,  HOTEL  (See  Hotel  Commission) 

COMMISSION.  MILK  (See  Milk  Commission) 

COMMISSION.  PAROLE  (See  Parole  Commission) 

COMMISSION,  STATE  RAILROAD  (See  State  Railroad  Commission) 

COMMISSION,  SECnRITIES  (See  Securities  Commission) 

COMMISSIONER,  INSURANCE  (See  Insurance  Commissioner) 

COMMISSIONER  OP  REVENUE  (Inheritance  taxes) 

The  comptroller  of  the  State  of  Florida  is  designated  as  commissioner 
of  revenue  (1198.05,  Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  commissioner  are  set  out  in 
chapter  198,  Florida  Statutes,  1941. 

COMMISSIONERS  OF  STATE  INSTITUTIONS,  BOARD  OF  (See  Board 
of  Commissioners  of  State  Institutions) 

COMMISSIONERS  ON  UNIFORM  STATE  LAWS 

Composed  of  three  commissioners  to  be  appointed  by  the  governor  for 
terms  of  four  years  (§11.01,  Florida  Statutes,  1941). 
The  powers,  duties  and  (jualifications  of  the  commissioners  are  set  out 
in  §11.01,  Florida  Statutes,  1941, 

COMMITTEE,  TEXTBOOK  RATING  (See  Textbook  Rating  Committee) 

COMMITTEE  FOR  DEPOSITING  STATE  FUNDS  (See  Board  of  Finance) 

COMMITTEE  ON  COURSES  OP  STUDY 

Composed  of  nine  members  appointed  by  the  state  board  of  education 
upon  the  recommendation  of  the  superintendent  of  public  instruction, 
for  terms  of  four  years  (S233.01,  Florida  Statutes,  1941). 
The  powers,  duties  and  qualifications  of  the  committee  are  set  out  in 
chapter  233,  Florida  Statutes,  1941. 

CONSERVATION.  STATE  BOARD  OF  (See  State  Board  of  Conservation) 

CONSERVATION  BOARD,   STATE  SOIL    (See   State   Soil  ConaervaUon 
Board 1 

CONSTITUTIONAL  MONUMENT  PARK  COMMISSION 

Composed  of  the  governor,  secretary  of  state  and  one  other  person  to 
be  appointed  by  the  governor,  the  term  of  office  of  appointee  not  being 
fixed  (g265.08.  Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  commission  are  set  out  in  5 S 26 5. 08, 
265.09,  265.14  and  265.15,  Florida  Statutes.  1941. 

CONTROL,  BOARD  OP  (See  Board  of  Control) 

COURSES  OF  STUDY,  COMMITTEE  ON  (See  Committee  on  Coturses  of 
Study) 
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CRIPPLED  CHILDREN'S  COMMISSION,  FLORIDA  (See  Florida  Crippled 

Children's  Commission) 

DADE  MEMORIAL  COMMISSION 

Composed  of  three  members  appointed  by  the  governor  for  terms  of 
foui-  years  CI258.01,  Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  commission  are  set  out  In  S  §25 8.02- 
258.07,  Florida  Statutes,  1941. 

DEFENSE    COUNCIL,    FLORIDA    STATE    (See    Florida    State    Defense 
Council) 

DENTAL  EXAMINERS,  FLORIDA  STATE  BOARD  OF  (See  Florida  State 
Board  of  Dental  Examiners) 

DEPARTMENT,  STATE  AUDITING  (See  State  Auditing  Department) 

DEPARTMENT.  STATE  BEVERAGE  (See  State  Beverage  Department) 

DEPARTMENT,  STATE  ROAD  (See  State  Road  Department) 

DEPARTMENT,  STATUTORY  REVISION   (See  Statutory  Revision  De- 
partment) 

DEPARTMENT  OP  PUBLIC  SAPETTY 

Composed  of  the  governor,  secretary  of  state,  attorney  general,  comp- 
troller, state  treasurer,  superintendent  of  public  instruction  and  com- 
missioner of  agriculture  (S321.01,  Florida  Statutes,  1941.) 
The  general  powers  and  duties  of  the  department  are  set  out  in  chapters 
321  and  322.  Florida  Statutes,  1941. 

DEPOSITING  STATE  FUNDS.  COMMITTEE  FOR   (See  Committee  for 

Depositing  State  Funds) 

DIRECT  TAX  COMMISSION 

Composed  of  the  governor,  state  treasurer  and  comptroller  (S  14.12, 
Florida  Statutes,  1941 ) . 

The  general  powers  and  duties  of  the  commission  are  set  out  in  !  14.12, 
Florida  Statutes,  1941. 

DRAINAGE   COMMISSIONERS,   BOARD   OP    (See   Board   of   Drainage 

Commissioners ) 

ECONOMIC   ADVANCEMENT   COUNCIL.  FLORIDA    (See   Florida   Eco- 
nomic Advancement  Council) 

EDUCATION,  STATE  BOARD  OF  (See  State  Board  of  Education) 

ELECTION   CANVASSERS,    STATE    BOARD   OF    (See    State    Board   of 
Election  Canvassers) 

ENGINEER  EXAMINERS,  BOARD  OF  (See  Board  of  Engineer  Examiners) 

EVERGLADES  NATIONAL  PARK  COMMISSION 

Composed  of  not  less  than  twelve  and  not  more  than  thirty  members, 
to  be  appointed  by  the  governor  for  a  period  of  four  years  (S264.01, 
Florida  Statutes.  1941). 

The  general  powers  and  duties  of  the  commission  are  set  out  in  cl^pter 
264,  Florida  Statutes,  1941,  and  5264.12.  1943  Supplement,  Florida 
Statutes,  1941. 

EXAMINERS  FOR  NURSES,  STATE  BOARD  OP   (See  State  Board  of 

Examiners  for  Nurses) 

EXAMINERS  IN  BASIC  SCIENCES.  BOARD  OP  (See  Board  of  Examiners 
in  Basic  Sciences) 

FIRE  MARSHAL.  STATE  (See  State  Fire  Marshal) 
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FLORIDA  BOARD  OF  FORESTRY 

Consists  of  five  members,  appointed  by  the  governor,  for  terms  of  four 
years  (§589.01,  Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  In  chapters 
589,  590  and  591,  Florida  Statutes,  1941. 

PLORroA  BOARD  OF  MASSAGE 

Composed  of  three  members  appointed  by  the  governor  for  terms  of 
three  years.  The  secretary  of  the  state  board  of  medical  examiners  shall 
act  as  an  ex  o&lcio  member  of  said  board  (§480.04,  1943  Supplement, 
Florida  Statutes,  1841), 

The  general  powers  and  duties  of  the  board  are  set  out  in  chapter  480, 
1943  Supplement,  Florida  Statutes,  1941. 

FLORIDA  CENTENNIAL  COMMISSION 

Consists  of  eleven  members,  two  from  each  of  the  present  congressional 
districts,  and  one  from  the  state  at  large,  appointed  by  the  governor 
for  terms  of  four  years.  The  governor  and  the  commissioner  of  agricul- 
ture are  respectively,  honorary  chairman  and  honorary  vice-chairman 
(5286.02,  Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  commission  are  set  out  in  chapter 
286,  Florida  Statutes.  1941. 

FLORIDA  CITRUS  COMMISSION 

Composed  of  eleven  members  appointed  by  the  governor  for  terms  of 
two  years,  such  members  to  be  practical  citrus  fruit  men,  resident 
citizens  of  the  State  of  Florida,  seven  members  of  whom  shall  be 
growers  not  connected  with  any  packing,  shipping  or  marketing  organ- 
ization (§595.01,  Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  commission  are  set  out  in  chapters 
594,  595.  et  seq.,  Florida  Statutes,  1941. 

FLORIDA  CRIPFLED  CHILDREN'S  COMMISSION 

Composed  of  five  members  to  be  appointed  by  the  governor  (or  terms 
of  four  years  f  §391.02,  Florida  Statutes,  1941). 

The  powers,  duties  and  qualifications  of  the  commission  are  set  out  in 
chapter  391,  Florida  Statutes,  1941. 

FLORIDA  ECONOMIC  ADVANCEMENT  COUNCIL 

Composed  of  the  governor,  secretary  of  state,  commissioner  of  agri- 
culture and  attorney  general  (§120.01,  1943  Supplement,  Florida 
Statutes,  1941). 

The  genei^l  powers  and  duties  of  the  council  are  set  out  in  chapter 
120,  1943  Supplement,  Florida  Statutes,  1941. 

FLORIDA  INDUSTRIAL  COMMISSION 

Consists  of  three  members  appointed  by  the  governor  for  terms  of  four 
years  (§440.44,  Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  commission  are  set  out  In  chapters 
440  and  443,  Florida  Statutes,  1941. 

FLORIDA  REAL  ESTATE  COMMISSION 

Consists  of  three  persons,  resident  citizens  of  Florida,  to  be  appointed 

by  the  governor  for  terms  of  three  years   (§475.02,  Florida  Statutes, 

1941). 

The  general  powers  and  duties  of  the  commission  are  set  out  in  chapter 

475.  Florida  Statutes.  1941. 

FLORIDA  STATE  BOARD  OF  ARCHITECrrS 

Composed  of  five  members  who  are  architects,  appointed  by  the  governor 
for  terms  of  four  years  (§467.01,  Florida  Statutes,  1941). 
The  general  powers  and  duties  of  the  board  are  set  out  In  chapter  467, 
Florida  Statutes,  1941. 
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FLORIDA  STATE  BOARD  OP  CHIROPRACTIC  EXAMINERS 

Composed  of  three  members  to  be  appointed  by  the  governor  for  terms 
of  three  years  and  who  shall  be  doctors  of  chiropractic,  and  who  shall 
be  bona  fide  residents  of  this  state  (H460.01  and  460.02,  Florida 
Statutes   1941 ) . 

The  general  powers  and  duties  of  the  board  are  set  out  in  chapter  460, 
Florida  Statutes,  1941. 

FLORIDA  STATE  BOARD  OF  DENTAL  EXAMINERS 

Composed  of  five  members,  appointed  by  the  governor  for  terms  of  four 
years  (§466.06,  Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  in  chapter 
466,  Florida  Statutes,  1941. 

FLORIDA  STATE  BOARD  OP  OPTOMETRY 

Composed  of  five  optometrists,  residents  of  this  state,  appointed  by 
the  governor  for  terms  of  four  years  (1463.02.  Florida  Statutes,  1941). 
The  general  powers  and  duties  of  the  board  are  set  out  in  chapter  463, 
1943  Supplement  and  Florida  Statutes,  1941. 

FLORIDA  STATE  DEFENSE  COUNCIL 

Composed  of  the  governor,  as  chairman,  the  attorney  general  and  ad- 
jutant general,  as  ex  officio  members,  and  other  members  (number  not 
designated*  to  be  appointed  by  the  governor  for  terms  not  exceeding 
four  years  each,  one  of  whom  is  designated  by  the  governor  as  vice- 
chairman  (§249.03,  Florida  Statutes,  1941). 

The  powers,  duties  and  qualiBcations  of  the  memt>ers  of  the  councU  are 
set  out  in  chapter  249,  Florida  Statutes,  1941. 

FLORIDA  STATE  IMPROVEMENT  COMMISSION 

Composed  of  five  members,  one  of  whom  shall  be  the  governor,  one  oi 

whom  shall  be  the  chairman  of  the  state  road  department,  the  three 

other  members  to  be  appointed  by  the  governor  for  terms  of  four  years 

(1420.02,  Florida  Statutes,  1941). 

'The  general  powers  and  duties  of  the  commission  are  set  out  in  chapter 

420,  Florida  Statutes.  1941. 

Formerly  the  Agricultural  and  Industrial  Relief  Commission. 

FORESTRY,  FLORIDA  BOARD  OF  (See  Florida  Board  of  Forestry) 

FUNERAL  DIRECTORS  AND  EMBALMERS.   STATE   BOARD   OF    (See 
State  Board  of  Funeral  Directors  and  Embalmers) 

GAME  AND  FRESH  WATER  FISH  COMMISSION 

Consists  of  five  members  appointed  by  the  governor  for  terms  of  five 
years  (J 30,  article  IV,  Florida  Constitution). 

The  general  powers  and  duties  of  the  commission  are  set  out  in  the 
above  section  of  the  constitution  and  chapter  372,  Florida  Statutes,  1941. 
and  the  same  chapter  in  the  1943  Supplement,  Florida  Statutes,  1941. 

GOVERNOR'S  CABINET 

Composed  of  the  governor,  secretary  of  state,  attorney  general  comp- 
troller, state  treasurer,  superintendent  of  public  instruction  and  com- 
missioner of  agriculture  (S20.  article  IV.  Florida  Constitution*. 
The  general  powers  and  duties  of  the  governor's  cabinet  are  set  out 
in  S20,  article  ly,  Florida  Constitution. 

HOTEL  COMMISSION 

Consists  of  a  commissioner,  appointed  by  the  governor,  whose  term  of 
office  runs  concurrently  with  that  of  governor  ($509.02,  Florida 
Statutes.  1941). 

The  general  powers  and  duties  of  the  commission  are  set  out  in 
chapters  509,  510  and  511.  Florida  Statutes,  1941. 

IMMIGRATION,  BUREAU  OF  (See  Bureau  of  Immigration) 
INDUSTRIAL  COMMISSION,  FLORIDA    (See  Florida   Industrial   Com- 
mission) 
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INSPECTION,  BUREAU  OP  (See  Bureau  of  Inspection) 

INSURANCE  COMMISSIONER 

The  state  treasurer  is  designated  as  Insurance  commissioner  (§626,01, 
Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  insurance  commissioner  are  set 
out  in  chapters  625,  626,  et  seq.,  Florida  Statutes,  1941. 

INTERNAL  IMPROVEMENT  FUND,  TRUSTEES  OP  THE  (See  Trustees 
ol  the  Internal  Improvement  Fund) 

INVESTMENT  SECURITIES  OF  TRUST  COMPANIES,  BOARD  FOR 
FIXING  VALUES  OP  (See  Board  for  Fixing  Values  of  Investment 
Securities  of  Trust  Companies) 

JUDAH  P.  BENJAMIN  MEMORIAL   COMMISSION 

Composed  of  three  citizens  of  the  state  appointed  by  the  governor,  terms 
of  office  not  stated  (§265.10,  Florida  Statutes,  1941). 
The  general  powers  and  duties  of  the  commission  are  set  out  in  $$265,10- 
265.12.  Florida  Statutes.  1941. 

LABOR  BUSINESS  AGENTS,  BOARD  OP  LICENSING  (See  Board  of 
Licensing  Labor  Business  Agents) 

LAW  EXAMINERS.  STATE  BOARD  OP  (See  State  Board  of  Law 
Examiners) 

LIBRARY  BOARD,  STATE  (See  State  Library  Board) 

LIVESTOCK  SANITARV  BOARD,  STATE  (See  State  Livestock  Sanitary 

Board) 

MARKETING  BOARD,  STATE  AGRICULTURAL  (See  State  Agricultural 
Marketiiig  Board) 

MARKETING  BUREAU 

Consists  of  a  state  marketing  commissioner,  appointed  by  the  governor, 
upon  recommendation  of  the  commissioner  of  agriculture,  for  a  term 
of  two  years  (§603.01,  Florida  Statutes,  1941), 

The  general  powers  and  duties  of  the  bureau  are  set  out  in  $603.09, 
Florida  Statutes,  1941. 

MASSAGE,  FLORIDA  BOARD  OF  (See  Florida  Board  of  Massage) 

MEDICAL  EXAMUTERS,  BOARD  OF  (See  Board  of  Medical  Examiners) 

MEMORIAL  COMMISSION,  DADE  (See  Dade  Memorial  Commission) 

MEMORIAL  COMMISSION,  JUDAH  P.  BENJAMIN  (See  Judah  P.  Benja- 
min Memorial  Commission) 

MEMORIAL,  SPANISH  WAR   (See  Spanish  War  Memorial) 

METMORIAL  COMMISSION,  STEPHEN  FOSTER  (See  Stephen  Poster 
Memorial  Commission) 

MILK   COMMISSION 

Consists  of  milk  administrator,  appointed  by  the  governor  for  a  t^Hb 
of  four  years,  state  health  officer,  a  citizen  not  connected  with  th^-Tnllk 
industry  and  three  members  of  the  milk  industry:  one  a  producgr^one 
a  distributor  and  one  a  producer-distributor  appointed  by  the  govOTior 
for  terms  of  four  years  (S501.03,  Florida  Statutes,  1941). 
The  general  powers  and  duties  of  the  commission  are  set  out  In  chapter 
501,  Florida  Statutes,  1941. 

MOTOR  VEHICLE  COMMISSIONER,  STATE  (See  State  Motor  Vehicle 
Commissioner) 
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NATUROPATHIC  EXAMINERS,  STATE  BOARD  OP   (See  State  Board 
of  Naturopathic  Examiners ) 

NAVAL   STORES.   SUPERVTSORY   INSPECTOR   OF    (See   Supervisory 

Inspector  of  Naval  Stores) 

OFFICE,  POBUC  LAND  (See  Public  Land  Office) 

OSTEOPATHIC  MEDICAL  EXAMINERS,  STATE  BOARD  OF  (See  State 
Board  of  Osteopathic  Medical  Examiners) 

PARDONS.  BOARD  OF  (See  Board  of  Pardons) 

PAROLE  COMMISSION 

Consists  of  three  citizens  and  residents  of  this  state,  appointed  by  the 
board  of  commissioners  of  state  institutions,  certified  by  said  board  to 
the  senate  for  confirmation.  The  members  of  the  commission  are  ap- 
pointed for  terms  of  six  years  (5S947.02  and  947.03,  Florida  Statutes, 
1941;  §32,  article  XVI.  Florida  Constitution > . 

Tile  general  powers  and  duties  of  the  commission  are  set  out  in  chapters 
947  and  948.  Florida  Statutes.  1941  and  1943  Supplement,  Florida 
Statutes.  1941;  532,  article  XVI.  Florida  Constitution. 

PENSIONS,  STATE  BOARD  OF  (See  State  Board  of  Pensions) 

PHARMACY,  BOARD  OP  FOR  THE  STATE  OF  FLORIDA  (See  Board  of 
Pharmacy  for  the  State  of  Florida) 

PHOTOGRAPHIC  EXAMINERS,  BOARD  OF  (See  Board  of  Photographic 

Examiners) 

PLANNING  BOARD,  STATE  (See  State  Planning  Board) 
PLANT  BOARD,  STATE  (See  State  Plant  Board) 

PUBLIC  LAND  OFFICE 

The  public  land  office  is  under  the  direction  and  supervision  of  the 
commissioner  of  agriculture    (^26,  article  IV,  Florida  Constitution  and 

519.13.  Florida  Statutes,  1941). 

The  powers  and  duties  of  this  office  are  set  out  in  SS  19.13-19.24,  Florida 

Statutes.  1941  and  §26,  article  IV,  Florida  Constitution. 

PUBLIC  SAFETY.  DEPARTMENT  OF  (See  Department  of  Public  Safety) 

PUBLIC  WELFARE.  STATE   BOARD   OF    (See  State   Board   of   PubUc 

Welfare) 

RACING  COMMISSION,  STATE  (See  State  Racing  Commission) 

RAILROAD  ASSESSMENT  BOARD 

Composed  of  the  comptroller,  state  treasurer  and  attorney  general 
(5195.01,  Florida  Statutes.  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  in  chapter  195. 
Florida  Statutes.  1941. 

RAILROAD  COMMISSION.  STATE  (See  State  Railroad  Commission) 

REAL  ESTATE  COMMISSION.  FLORIDA  (See  Florida  Real  Estate  Com- 
mission) 

RELIEF  COMMISSION.  AGRICULTURAL  AND  INDUSTRIAL  (See  Agri- 
cultural and  Industrial  Relief  Commission) 

REVENUE,  COMMISSIONER  OP  (See  Commissioner  of  Revenue) 

SECURITIES  COMMISSION 

Composed  of  the  comptroller,  state  treasurer  and   attorney  general 

(1517.03,  Florida  Statutes.  1941). 

The  general  powers  and  duties  of  the  commission  are  set  out  In  chapter 

517,  Florida  Statutes,  1941. 

SERVICE  OFFICER,  STATE  (See  State  Service  Officer) 
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SPANISH  WAR  MEMORIAL 

The  Spanish  war  memorial  is  under  the  supervision  of  the  commis- 
sioners of  state  institutions  <  1265.17,  Florida  Statutes,  1941). 
The  general  powers  and  duties  are  set  out  in  §§265.17-265.22,  Florida 
Statutes,  1941. 

STATE  AGRICULTURAL  MARKETING  BOARD 

Composed  of  the  governor,  commissioner  of  agriculture  and  the  state 
marketing  commissioner  (§603,16,  Florida  Statutes,  1941).  The  state 
marketing  commissioner  is  appointed  by  the  governor  upon  the  recom- 
mendation of  the  commissioner  of  agriculture  lor  terms  of  two  years 
(5603.01.  Florida  Statutes.  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  in  §§603.16- 
603.18,  Florida  Statutes,  1941. 

STATE  ARCHEOLOGIST 

Appointed  by  the  governor  (term  of  office  not  given)  (§376.01,  Florida 
Statutes,  1941). 

The  general  powers  and  duties  of  the  state  archeologist  are  set  out  in 
chapter  376,  Florida  Statutes,  1941, 

STATE  ADDITING  DEPARTMENT 

Composed  of  a  state  auditor  and  ten  assistant  state  auditors  to  be 
appointed  by  the  governor  for  terms  of  four  years  unless  sooner  removed 
by  the  governor  (§21.02,  Florida  Statutes,  1941). 

The  powers,  duties  and  qualifications  of  the  state  auditor  and  assistant 
state  auditors  are  set  out  in  chapter  21,  Florida  Statutes,  1941. 

STATE  BEVERAGE  DEPARTMENT 

The  principal  oflicer  of  the  department  shall  be  the  director,  appointed 

by  the  governor  for  a  term  of  four  years   (1561.05,  Florida  Statutes, 

1941). 

The  general  powers  and  duties  of  the  department  are  set  out  in  chapter 

561,  Florida  Statutes,  1941. 

STATE  BOARD  OF  ACCOUNTANCY 

Consists  of  five  persons,  each  of  whom  shall  be  a  resident  of  this  state, 

and  shall  hold  a  certificate  as  a  certified  public  accountant,  appointed 

by  the  governor  for  terms  of  four  years   (§473.03,  Florida  Statutes, 

1941). 

The  general  powers  and  duties  of  the  board  are  set  out  in  chapter 

473,  Florida  Statutes.  1941. 

STATE  BOARD  OF  ADMINISTRATION 

Composed  of  the  governor,  state  treasurer  and  comptroller  (§16,  article 
IX,  Florida  Constitution) . 

The  general  powers  and  duties  of  the  board  are  set  out  in  §16,  Article 
IX,  Florida  Constitution  and  §§344.12-344,36,  Florida  Statutes.  1941.  and 
1943  Supplement, 

STATE  BOARD  OF  BEAUTY  CULTURE 

Consists  of  three  members  appointed  by  the  governor  for  terms  of  office 
for  three  years.  Two  members  of  said  board  shall  he  women  (§477.18, 
Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  tn  chapter  477, 
1943  Supplement,  Florida  Statutes,  1941. 

STATE  BOARD  OF  CONSERVATION 

Composed  of  the  governor,  secretary  of  state,  attorney  general,  comp- 
troller, state  treasurer,  commissioner  of  agriculture  and  superintendent 
of  public  instruction  (1373.01,  Florida  Statutes.  1941). 
The  general  powers  and  duties  of  the  board  are  set  out  in  ciiapters  373- 
375,  Florida  Statutes,  1941. 
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STATE  BOARD  OP  EDUCATION 

Composed  of  the  governor,  secretary  of  state,  attorney  general,  state 
treasurer  and  superintendent  of  public   Instruction    (§3,   article  Xn, 

Florida  Constitution).  

The  general  powers  and  duties  of  the  board  are  set  out  in  53,  article  xn. 
Florida  Constitution  and  in  5? 229.07  and  229.08.  Florida  Statutes.  1941. 

STATE  BOARD  OF  ELECTION  CANVASSERS 

Composed  of  the  secretai-y  of  state,  comptroller  and  attorney  general 
(§99.49,  Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  in  §199.49-99^1 
and  102.47  and  102.48,  Florida  Statutes,  1941. 

STATE  BOARD  OP  EXAMINERS  FOR  NURSES 

Consits  of  five  nurses,  residents  of  this  state,  appointed  by  the  governor 
for  terms  of  four  years  ( §464.01 .  Florida  Statutes,  1941 ) . 
The  general  powers  and  duties  of  the  board  are  set  out  in  chapter  464. 
Florida  Statutes,  1941. 

STATE  BOARD  OF  FUNERAL  DIRECTORS  AND  EMBALMERS 

Consists  of  the  state  health  officer  and  four  other  members  to  be  ap- 
pointed by  the  governor  for  terms  of  four  years  (§470.02,  Florida 
Statutes,  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  In  chapter  470, 
Florida  statutes,  1941. 

STATE  BOARD  OP  HEALTH 

Composed  of  three  members  to  be  appointed  by  the  governor  for  terms 

of  four  years  (§§381.01  and  381.02,  Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  in  chapter  381, 

Florida  Statutes,  1941. 

STATE  BOARD  OP  LAW  EXAMINERS 

Composed  of  nine  members  appointed  by  the  governor,  two  from  each 
congressional  district  as  they  existed  on  July  1,  1925,  and  one  from  the 
state  at  large  for  terms  of  tliree  years  (§39-04,  Florida  Statutes,  1941). 
The  powers,  duties  and  qualifications  of  the  board  are  set  out  in  chapter 
39,  Florida  Statutes,  1941.  and  §§39.06  and  39.07,  1943  Supplement, 
Florida  Statutes,  1941. 

STATE  BOARD  OF  NATUROPATHIC  EXAMINERS 

Composed  of  three  practicing  naturopathic  physicians,  residents  of  this 
state,  appointed  by  the  governor  for  term^  of  four  years  t §462.02, 
Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  In  chapter  462. 
Florida  Statutes,  1941.  and  1943  Supplement,  Florida  Statutes.  1941. 

STATE  BOARD  OP  OSTEOPATHIC  MEDICAL  EXAMINERS 

Consists  of  six  regularly  licensed  osteopathic  physicians,  appointed  by 
the  governor  for  terms  of  three  years  ( 1459 ,05,  Florida  Statutes,  1941). 
The  general  powers  and  duties  of  the  board  are  set  out  in  chapier  459, 
Florida  Statutes,  1941, 

STATE  BOARD  OP  PENSIONS 

Composed  of  the  governor,  comptroller  and  state  treasurer  (§291.01, 
Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  t>oard  are  set  out  In  chapter  291 , 
Florida  Statutes,  1941. 

STATE  BOARD  OP  PUBLIC  WELFARE 

Composed  of  seven  members  to  be  appointed  by  the  governor  for  terms 
of  four  years  (§409.01,  Florida  Statutes,  1941). 
,   The  powers,  duties  and  qualifications  of  the  board  are  set  out  in 
chapters  409,  412  and  413,  Florida  Statutes,  1941. 
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STATE  BOARD  OF  VOCATIONAL  EDUCATION 

Composed  of  the  goverBor,  secretary  of  state,  state  treasurer,  attorney 
general  and  superintendent  of  public  instruction  (9229.08,  Florida 
Statutes.  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  in  $229.08, 
Florida  Statutes,  1941, 

STATE  BUDGET  COMMISSION 

Cornposed  of  the  governor,  secretary  of  state,  attorney  general,  comp- 
troller, state  treasurer,  commissioner  of  agriculture  and  state  superin- 
tendent of  public  instruction  (§216.01,  Florida  Statutes,  1941). 
The  general  powers  and  duties  of  the  commission  are  set  out  in 
chapter  216,  Florida  Statutes.  1S41  and  1192.51,  1943  Supplement, 
Florida  Statutes,  1941. 

STATE  FIRE  MARSHAL 

The  state  treasurer  is  ex  officio  state  fire  marshal  ($633.01,  Florida 
Statutes,  194D, 

The  general  powers  and  duties  of  the  state  fire  marshal  are  set  out  In 
chapter  633,  1943  Supplement,  Florida  Statutes,  1941. 

STATE  HOUSING  BOARD 

Composed  of  tlie  governor,  comptroller,  state  treasurer,  attorney  general 
and  commissioner  of  agriculture  (§424.04,  Florida  Statutes,  1941). 
The  general  powers  and  duties  of  the  board  are  set  out  in  chapter  424, 
Florida  Statutes,  1941. 

STATE  LIBRARY  BOARD 

Composed  of  three  members  appointed  by  the  governor  for  terms  of 
four  years  (5J257.01  and  257.02,  Florida  Statutes,  1941). 
The  general  powers  and  duties  of  the  board  are  set  out  in  chapter  257, 
Florida  Statutes.  1941. 

STATE  LIVESTOCK  SANITARY  BOARD 

Composed  of  seven  practical  hvestocfc  men,  residents  of  the  state,  ap- 
pointed by  the  governor  for  terms  of  four  years  (1585.02,  Florida 
Statutes,  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  In  chapter  585, 
Florida  Statutes,  1941. 

STATE  MOTOR  VEHICLE  COMMISSIONER 

Appointed  by  the  governor  for  a  term  of  four  years  (§318.01,  Florida 
Statutes,  1941). 

The  general  powers  and  duties  of  the  conunissioner  are  set  out  in 
chapter  318.  Florida  Statutes.  1941. 

STATE  PLANNING  BOARD 

Composed  of  the  secretary  of  state,  the  chairman  of  the  state  road  de- 
partment and  three  members,  to  be  appointed  by  the  governor  for 
terms  of  four  years  each  (§419.01,  Florida  Statutes,  1941). 
The  powers  and  duties,  and  the  qualifications  of  the  three  members  of 
the  board  to  be  appointed  by  the  governor  are  set  out  in  §5419.02-419.12, 
Florida  Statutes,  1941. 

STATE  PLANT  BOARD 

Consists  of  five  citizens  of  this  state,  one  from  East  Florida,  one  from 
South  Florida,  one  from  West  Florida,  one  from  Middle  Florida  and  one 
from  Middle  South  Florida,  appointed  by  the  governor  for  terms  of 
four  years  <S581.01,  Florida  Statutes.  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  in  chapter  581, 
Florida  Statutes,  1941. 

STATE  RACING  COMMISSION 

Consists  of  five  members  appointed  by  the  governor  for  terms  of  two 
years  (§550.01,  Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  commission  are  set  out  in  chapters 
550  and  551.  Florida  Statutes,  1941. 
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STATE  RAILROAD  COMMISSION 

Consists  of  three  commissioners,  elected  by  the  qualified  electors  of  the 
state  for  terms  of  four  years  ($350.01.  Florida  Statutes,  1941). 
The  general  powers  and  duties  of  the  commission  are  set  out  in  S35, 
article  V,  Florida  Constitution;  chapters  323.  347.  350,  352.  360,  364, 
and  §116.19.  Florida  Statutes,  1941. 

STATE  ROAD  DEPARTMENT 

Consists  of  five  members,  appointed  by  the  governor  for  terms  of  four 
years  (§341.01.  Florida  Statutes.  1941). 

The  general  powers  and  duties  of  the  department  are  set  out  in  chapters 
317.  331,  341,  479.  SS208.09,  350,75,  952.16-952.21.  Florida  Statutes,  1941, 

STATE  SERVICE  OFFICER 

Appointed  by  the  governor  for  a  term  of  four  years  ($292,02,  Florida 
Statutes.  1941). 

The  general  powers  and  duties  of  the  state  service  officer  are  set  out  in 
chapter  292,  Florida  Statutes.  1941, 

STATE  SOIL  CONSERVATION  BOARD 

Consists  of  five  citizens  of  this  state,  one  from  East  Florida,  one  from 
South  Florida,  one  from  West  Florida,  one  from  Middle  Florida  and  one 
from  Middle  South  Florida,  appointed  by  the  governor  for  terms  of 
four  years  (§582,06.  Florida  Statutes,  1941). 

The  general  powers  and  duties  of  the  board  are  set  out  in  chapter 
582,  Florida  Statutes.  1941. 

STATE  TEXTBOOK  PURCHASING  BOARD 

Composed  of  the  governor,  secretary  of  state,  attorney  general,  comp- 
troller, state  treasurer,  superintendent  of  public  instruction  and  com- 
missioner of  agriculture  (§233.13,  Florida  Statutes,  1941). 
The  powers  and  duties  of  the  board  are  set  out  in  91233.13  and  233.26, 
Florida  Statutes,  1941. 

STATE  TUBERCULOSIS  BOARD 

Composed  of  three  members  to  be  appointed  by  the  governor  for  terms 
of  four  years  (S392.01,  Florida  Statutes.  1941). 

The  powers,  duties  and  qualifications  of  the  board  are  set  out  In 
SS392.02-392.14,  Florida  Statutes.  1941. 

STATUTORT  REVISION  DEPARTMENT 

This  department  is  under  the  supervision  and  direction  of  the  attorney 
general    (§16.43.   1943   Supplement,   Florida   Statutes.    1941). 
The  powers  and  duties  of  the  department  are  set  out  in  3316.44-16.51, 
1943  Supplement,  Florida  Statutes,  1941. 

STEPHEN  FOSTER  MEMORIAL  COMMISSION 

Composed  of  five  members,  citizens  and  residents  of  the  state,  appointed 

by  the  governor  for  terms  of  four  years    (§265.13,  Florida  Statutes. 

1941). 

The  general  powers  and  duties  of  the  commission  are  set  out  in  If  265. 13- 

265.16.  Florida  Statutes,  1941, 

SUPERVISING  INSPECTOR  OF  NAVAL  STORES 

The  supervising  inspector  and  inspectors  of  naval  stores  are  appointed 
by  the  governor,  no  term  of  office  being  stated  (5523.08.  Florida 
statutes,  1941). 

The  general  powers  and  duties  of  the  inspector  are  set  out  in  chapter 
523,  Florida  Statutes,  1941. 

SUPERVISION  AND  REGULATION  OF  FORMS  FOR  ASSUMPTION  OF 
RISKS  BY  SURETY  COMPANIES,  BOARD  FOR  (See  Board  for  Super- 
vision and  Regulation  of  Forms  for  Assumption  of  Risks  by  Surety  Com- 
panies) 
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TEACHERS  FOR  SUMMER  SCHOOLS.  BOARD  TO  NAME   (See  Board 
to  Name  Teachers  for  Summer  Schools) 

TEXTBOOK  FXIRCHASING  BOARD,  STATE  (See  State  Textbook  Pur- 
chasing Board) 

TEXTBOOK  RATING  COMMITTEE 

Composed  of  seven  members  appointed  by  the  state  board  of  education, 
upon  the  recommendation  of  the  superintendent  of  public  instruction, 
and  of  the  superintendent  of  public  instruction  and  members  of  his 
department  designated  by  him  (§233.07,  Florida  Statutes,  1941). 
The  powers,  duties  and  Qualifications  of  the  committee  are  set  out  In 
5233.07-233,11,  et  seq.,  Florida  Statutes,  1941. 

TRUSTEES  OF  TEACHERS'  RETIREMENT  SYSTEM,  BOARD  OF   (See 
Board  of  Trustees  of  Teachers'  Retirement  System) 

TRUSTEES  OP  THE  INTERNAL  IMPROVEMENT  FUND 

Composed  of  the  governor,  comptroller,  state  treasurer,  attorney  gen- 
eral and  commissioner  agriculture  (S  253 .02,  Florida  Statutes,  1941  >. 
The  general  powers  and  duties  of  the  trustees  are  set  out  in  chapters 
253  and  270  and  £§192.38-192.50,  285.02  and  331.05,  Florida  Statutes, 
1941,  and  other  laws. 

TUBERCULOSIS  BOARD,  STATE  (See  State  Tuberculosis  Board) 

UNIFORM  STATE  LAWS,  COMMISSIONERS  ON  (See  Commissioners  on 
Uniform  State  Laws) 

VETERINARY    EXAMINERS,    BOARD    OP    (See    Board    of    Veterinary 
Examiners) 

VITAL  STATISTICS,  BUREAU  OP  (See  Bureau  of  Vital  Statistics) 

VOCATIONAL  EDUCATION,  STATE  BOARD   OF    (See   State   Board  of 
Vocational  Education) 
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CHAPTER  I 
STATE  ORGANIZATION 

BOUNDABIES 

July  21.  1944.— 044-210. 

STATE  COURT-^JURISDICTION  OVER  CRIMES  ON  FEDERAL  LANDS 

QUESTION:  Has  the  State  Court  jurisdiction  to  try  an  enlisted  man 
for  a  crime  committed  on  Federal  Government  lands  within  the  State : 

(1)  In  the  event  a  deed  of  cession  has  been  executed; 

(2)  In  the  event  such  deed  has  not  been  executed? 

To  Honorable  J.  Edwin  Holtberry,  State  Attorney,  Pentaeola,  Florida: 

It  appears  that  a  civilian  employee  at  Whiting  Field,  Navy  AuxlUaiy 
Flying  Field,  in  Santa  Rosa  County  was  run  over  and  killed  by  an  enlisted 
man  of  the  United  States  Navy  while  he  was  driving  a  motor  vehicle  which 
is  supposed  to  belong  to  the  Ship's  Service  Store.  It  also  appears  that  the 
State  of  Florida  has  ceded  jurisdiction,  twth  civil  and  criminal,  over  all  of 
the  United  States  Navy  Plying  Fields  In  your  vicinity. 

Search  of  our  files  and  those  In  the  offices  of  the  Governor  and  Secre- 
tary of  State  fails  to  disclose  a  deed  of  cession  embracing  any  lands  in 
Santa  Rosa  County.  I  find  in  the  Governor's  office  papers  requesting  a 
deed  of  cession  to  certain  lands  in  Santa  Rosa  County  described  in  a 
declaration  of  taking  flled  August  5,  1943  In  the  United  States  District 
Court,  covering  twenty -one  parcels  of  land  and  aggregating  2,920  acres. 
Whether  or  not  that  is  Wliiting  Field,  1  do  not  know,  but  no  deed  of  cession 
covering  that  land  has  been  executed. 

Even  if  a  deed  of  cession  had  been  executed,  the  State  of  Florida  in  all 
cases  reserves  the  right  to  serve  civil  and  criminal  process  anywhere  on  the 
ceded  land  In  accordance  with  Section  6.04,  Florida  Statutes,  1941.  Thla 
right  is  reserved  by  the  statutes  regardless  of  the  terms  of  the  deed  of 
cession.    Valverde  vs.  Valverde  164  So.  287. 

Deeds  of  cession  conferring  exclusive  jurisdiction  over  the  land  give  the 
United  States  exclusive  jurisdiction  of  crimes  committed  on  such  lands. 
Gill  vs.  State  210,  S.W.  637;  Lasher  vs.  State,  17  S.W.  1062:  Underhill  vs. 
State,  237  Pac.  628;  People  vs.  Hillman,  159  N.E.  400. 

The  rule  is  the  same  where  the  deed  of  cession  contains  a  clause  such 
as  is  required  by  the  Florida  Statutes,  reservtog  to  the  State  concurrent 
jurisdiction  with  the  United  States  over  lands  so  ceded  for  the  service 
of  all  process,  civil  or  criminal,  issuing  under  the  authority  of  the  State  or 
any  of  its  courts  or  judicial  officers;  State  vs.  Tully,  78  Pac.  760;  People  vs. 
HUlman  159  N.  E.  400;  United  States  vs.  Unzeuta,  74  L.  Ed.  761;  Brown  VS. 
United  States,  257  F.  46  (CCA.  5th  Cir.). 

On  the  other  hand  when  there  has  been  no  cession  of  exclusive  juris- 
diction, acquisition  of  title  to  the  land  by  the  United  States  does  not  give 
the  Federal  Government  exclusive  jurisdiction  over  crimes  committed  on 
such  land,  but  the  state  retains  jurisdiction  to  prosecute.  In  Curry  vs. 
State,  12  S.W.  (2)  796,  a  Texas  case  construing  statutes  substantially 
identical  with  Section  6.04.  Florida  Statutes,  1941,  where  title  to  the  prop- 
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erty  on  which  the  crime  had  been  committed  was  to  the  United  States,  but 
no  deed  of  cession  had  been  executed,  the  Court  said: 

"...  Since  we  are  of  the  opinion  that  only  one  method  of  trans- 
ferrmg  exclusive  jurisdiction  to  the  United  States  Government  over 
land  purchased  and  used  by  it  under  the  clause  of  the  Federal  Con- 
stitution already  mentioned  has  been  provided  by  our  laws,  and  such 
method  not  having  been  followed  with  regard  to  the  land  under  con- 
sideration, the  jurisdiction  of  our  state  courts  over  such  remains.  .  ." 

To  the  same  effect  are:  GDI  vs.  State.  210  S.W.  637  and  People  vs. 
Hillman,  159  N.E.  400. 

From  a  consideration  of  the  foregotog  and  other  authorities  on  the 
subject,  It  is  my  opinion  that  when  exclusive  jurisdiction  has  been  ceded 
by  a  properly  executed  instrument  complymg  with  the  requirements  of  our 
statutes,  jurisdiction  over  crimes  committed  on  the  land  ceded  is  exclusively 
to  the  United  States,  but  in  the  absence  of  such  cession  of  exclusive  juris- 
diction the  State  retains  Jurisdiction. 

In  view  of  the  fact  that  the  person  purported  to  have  committed  the 
alleged  crime  is  a  member  of  the  United  States  armed  forces,  I  am  attach- 
ing hereto  a  copy  of  an  opinion  rendered  by  this  office  on  March  2,  1943,* 
relative  to  jurisdiction  of  civil  and  military  courts  to  try  such  persons  on 
criminal  charges. 


•  See  Ch.  XXXTI.  Arre«t<. 


CHAPTER  II 
LEGISLATIVE  DEPARTMENT 

SENATE  AND  HOUSE  OF  REPRESENTATIVES 

June  6,  1944. — 044-159. 

LEGISLATORS— REVOCATION    OP   RESIQNATIONS 

QUESTION;  May  resignations  from  certain  members  of  the  House 
of  Representatives  and  certain  members  of  the  Senate,  which  have  been 
accepted,  be  revoked? 

.  To  Honorable  Spessard  L.  Holland,  Oovernor: 

It  is  my  opinion  that  when  a  member  of  the  House  or  Senate  resigns 
and  his  resignation  has  been  accepted  that  a  vacancy  In  the  office  has 
been  created,  and  this  Is  recognized  by  Section  98.43,  Florida  Statutes,  1941. 
State  ex  rel  Landls  v.  Heaton,  180  So.  766. 
December  8,  1944. — 044-341. 

STATE  SENATOR— HOLDING  ANOTHER  OFFICE 

QUESTION:  1.  May  a  person  hold  the  offices  of  State  Senator  and 
Notary  Public  at  the  same  time? 

2.  May  a  person  hold  the  office  of  State  Senator  and  at  the  same  time 
be  legal  adviser  to  a  Board  of  County  Commissioners  without  offending 
Section  7,  Article  HI,  and  Section  15,  Article  XVI.  Florida  Constitution? 

To  Honorable  Lloyd  F.  BoyI«,  State  Senator,  Saaford,  Florida: 

Section  7.  Article  m,  Florida  Constitution,  provides  that  no  person  hold- 
ing a  lucrative  office  or  appointment  under  the  government  of  the  United 
States  or  of  this  state  shall  be  eligible  to  a  seat  in  the  Legislature. 

Section  15,  Article  XVI,  Florida  Constitution,  provides,  in  part,  that 
no  person  shall  hold  or  perform  the  functions  of  more  than  one  office  under 
the  government  of  this  state  at  the  same  time,  provided,  that  notaries  public, 
and  certain  others  named,  may  be  elected  or  appointed  to  fill  any  legislative, 
executive  or  judicial  office. 

I  agree  with  your  conclusion  that  the  term  of  office  of  a  State  Senator 
begins  on  the  day  of  election.  Section  2,  Article  VH,  Florida  Constitution : 
In  re  Advisory  Opinion  to  Governor,  76  Pla.  417,  79  So.  874;  Taylor  v.  Craw- 
ford, 95  Fla.  438,  116  So.  41. 

In  my  opinion.  Section  7,  Article  m  and  Section  15,  Article  XVI  are 
to  be  read  together;  and  the  provisions  of  the  latter  constitutional  pro- 
vision would  seem  to  dispose  of  the  first  quegtlon. 

You  refer  in  your  letter  to  the  "office  of  County  Attorney  or  Attorney 
for  the  Board  of  County  Commissioners,"  I  am  assuming  from  the  wording 
of  your  letter  that  you  are  not  employed  by  such  Board  under  Section 
125.03,  Florida  Statutes,  1941,  and  that  you  refer  to  no  elective  office,  but 
that  you  are  merely  retained  by  such  Board  as  its  legal  adviser  under  cer- 
tain terms  of  employment.  This  opinion  with  respect  to  the  second  ques- 
tion is  based  on  that  understanding. 
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The  post  or  position  of  Attorney  for  a  Board  of  County  Commissioners, 
under  the  circumstances  named,  in  my  opinion,  is  no  office  within  the 
meaning  of  the  above  constitutional  provisions.  Our  Supreme  Court  has 
stated  that  "tliere  is  a  manifest  difference  between  an  office  and  an  employ- 
ment under  the  government."  State  v.  Hocker,  22  So.  721.  722.  It  is  my 
further  opinion  that  the  term  "appointment"  as  used  in  above  Section  7, 
Article  III,  does  not  contemplate  or  Include  employment  of  an  attorney 
by  a  Board  of  County  Commissioners  imder  the  circumstances  above  stated. 

You  will  note  that  the  request  of  the  Governor  for  an  opinion  in  the 
matter  of  In  re  Advisory  Opinion  to  the  Governor,  79  So,  874,  dealt  with 
the  "office"  of  a  County  Solicitor  and  referred  to  a  "commission"  with 
respect  to  such  office. 

On  the  basis  of  the  foregoing,  in  my  opinion,  both  questions  should  be 
answered  in  the  affirmative. 


CHAPTER  III 
EXECUTIVE  DEPARTMENT 

GOVERNOR 

January  13,  1943.— 043-19. 

ATJTHORITY  TO  ISSUE  COMMISSIONS 

QUESTION:  Has  the  Governor  the  authority  to  issue  a  commisston 
to  a  member  of  the  Dade  County  School  Board  who  has  been  re-elected 
after  the  Governor  has  removed  said  member  from  office? 

To  Honorable  Sjieitard  L.  Holland,  Governor: 

Section  7  of  Article  vm  of  the  Constitution  provides  that  "All  county 
officers,  except  Assistant  Assessors  of  Taxes,  shall,  before  entering  upon  the 
duties  of  their  respective  offices,  be  commissioned  by  the  Governor."  The 
issuance,  therefore,  of  a  commission  is  an  absolute  prerequisite  to  the  right 
to  perform  the  functions  of  a  county  office  such  as  member  of  the  County 
Board  of  Public  Instruction. 

Section  14  of  Article  XVI  of  the  Constitution  provides  that  "All  State, 
county  and  municipal  officers  shall  continue  in  office  after  the  expiration 
of  their  official  terms  until  their  successors  are  duly  qualified." 

Section  230.04,  Florida  Statutes.  1941.  being  a  part  of  the  School  Code 
of  this  State,  provides  the  following  qualifications  for  members  of  county 
school  boards:  "The  members  of  the  county  board  shall  be  qualified 
electors  of  the  county  in  which  they  serve,  shall  be  persons  of  good  moral 
character,  of  good  standing  in  their  respective  communities,  and  shall  be 
known  for  their  integrity,  business  abiUty,  pubUc  spirit  and  interest  in  the 
promotion  of  public  education." 

The  Supreme  Court  of  this  State,  in  the  case  of  State,  ex  rel.  Axelroad 
V.  Cone,  188  So.  93,  a  mandamus  proceeding  seeking  to  coerce  the  Governor 
to  countersign  a  warrant  drawn  upon  the  Comptroller  to  pay  the  salary 
of  the  relator,  held  "The  Judiciary  is  without  power  to  direct  or  coerce 
the  Governor  in  the  exercise  of  any  administrative  function."  The  fore- 
going is  an  enunciation  of  the  law,  in  spite  of  the  fact,  as  the  Court 
recited,  that  the  validity  of  relator's  claim  had  been  previously  upheld  and 
the  Comptroller  ordered  to  draw  his  warrant  for  the  amount  due. 

Precedent  for  the  cited  case  Is  State,  ex  rel.  Eisbee  v.  Drew.  17  Fla. 
67,  the  first  two  headnotes  of  which  are  as  follows : 

"1.  Courts  have  no  power  to  control  the  action  of  the  Governor 
in  the  discharge  of  any  duty  pertaining  to  his  office  under  the  laws 
of  the  State."     (Emphasis  supplied). 

"2.  The  issuing  of  a  commission  or  a  certificate  of  election, 
required  by  law  to  be  Issued  by  the  Governor,  though  ministerial  In 
its  nature.  Is  yet  an  executive  act  pertaining  to  his  office  as  the  chief 
magistrate  of  the  State." 

The  Court.  In  the  Btsbee  case,  alter  reviewing  the  decidons  of  various 
jurisdictions,  both  pro  and  con,  quoted  from  an  Illinois  case  in  which  it 
was  said  that  the  Court  had  no  control  over  the  Governor  to  compel  him 
to  perform  any  public  duty,  but  "remitted  him  to  the  high  tribunal  of  his 
own  conscience." 
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OrdinarUy,  the  issuance  of  a  commission  to  an  elected  official  is  purely 
a  ministerial  act  without  Involving  any  measure  of  discretion,  but,  due  to 
the  fact  that  the  person  in  question  was  removed  from  office  by  you  as 
Governor  of  the  State  upon  charges  made,  presented  and  heard,  after 
such  hearing,  and  due  to  the  fact  that  the  cited  section  of  our  State  School 
Code  makes  it  a  prerequisite  for  members  of  county  boards  that  they  shall 
be  "persons  of  good  moral  character,  of  good  standing  in  their  respective 
communities,  and  shall  be  known  for  their  integrity,  business  ability, 
public  spirit  and  interest  in  the  promotion  of  public  education,"  These  pre- 
requisites have  to  do  with  a  member  of  any  such  board,  and  relate  to 
a  status  that  cannot  become  legal  until  the  commission  has  been  issued  by 
tJie  Governor  for  such  membership.  If  in  the  performance  of  your 
executive  responsibiUty  you  have  found  It  necessary  to  remove  a  former 
member  of  the  same  board  because  of  the  lack  of  any  one  of  these  quali- 
fications, it  is  my  opinion  that  such  a  situation  does  place  the  Governor 
in  a  position  where  he  has  the  power,  authority  and  right  to  so  interpret  his 
duty  in  the  issuance  of  a  commission  to  the  same  person  re-elected  to  the 
same  office,  as  would  invoke  the  exercise  of  his  discretion  in  passing  upon 
whether  or  not  to  issue  a  commission  to  such  office  to  such  person.  And 
in  the  exercise  of  such  discretion  he  is  acting  within  the  provision  quoted 
from  Section  230.04.  supra,  in  withholding  and  refusing  to  issue  such  com- 
mission, if.  In  his  opinion,  the  facts  proven,  upon  which  the  removal  of  the 
officer  was  predicated,  show  that  he,  at  the  time  of  such  removal,  lacked 
any  one  of  these  qualifications. 

In  the  exercise  of  this  discretion  the  proximity  of  the  time  when  the 
removal  occurred,  to  the  time  when  the  new  commission  might  be  issuable, 
and  the  fact  that  the  removal  had  not  taken  place,  and  therefore  the  public 
did  not  have  the  fact  of  this  removal  before  them,  when  the  re-election 
by  the  public  of  the  person  involved,  to  the  same  office,  occurred,  are 
proper  matters  to  be  given  consideration  by  you  in  the  exercise  of  your 
discretion  determining  whether  or  not  to  issue  a  new  commission  to  such 
re-elected  officer.  And  in  so  doing,  of  course,  your  declining  to  issue  the 
commission,  predicated  upon  your  official  belief  of  the  particular  person's 
lackmg  in  the  qualifications  prescribed  in  the  statutes  or  any  one  of  them, 
would  be  within  your  executive  powers. 

Under  the  provisions  of  Section  14,  Article  XVI  of  the  Constitution  of 
Florida,  quoted  above,  it  is  my  opinion  that  the  incumbent  of  the  office 
of  Member  of  the  County  School  Board  of  Dade  County,  to  which  office  the 
person  in  question  was  re-elected,  would  continue  to  hold  such  office  even 
after  the  expiration  of  his  official  term  until  his  successor  was  duly  quali- 
fied, and  the  issuance  of  a  commission  to  him  under  Section  7  of  Article 
Vm  of  our  State  Constitution  is  a  necessary  prerequisite  to  the  latter's 
right  to  claim  himself  as  duly  qualified  for  entrance  upon  the  duties  of 
office. 


June  6,  1944.— 044-158. 

MESSAGES— SPECIAL  SESSION  OP  THE  LEGISLATURE 

QUESTION:    Is  it  necessary  for  the  Governor  to  send  veto  messages,  etc,. 
to  a  special  session  of  the  Legislature? 

To  Honorablf  Spesaard  L.  Holland,  Governor : 

It  is  my  opinion  that  it  is  not  necessary  to  send  to  a  special  session 
of  the  L^slature  such  matters  as  veto  messages,  reprieves,  forfeitures 
remitted,  pardons  or  commutations  granted. 

The  basis  of  this  opinion  is  the  advisory  opinion  to  the  Governor  re- 
ported in  59  So.  786.  787.  in  which,  as  you  will  observe,  the  Supreme  Court 
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considered  the  language  of  Section  2  of  Article  III  and  Section  8  of 
Article  IV  wlUi  the  language  of  section  11  of  Article  IV,  and  stated: 

"A  consideration  of  these  two  sections,  together  with  the  lan- 
guage used  in  requiring  the  report  to  be  made,  discloses  an  intent 
that  such  report  shall  be  made  to  the  Legislature  at  the  beginning  of 
every  regular  session,  and  that  the  Governor  need  not  communicate 
to  the  Legislature,  at  an  extra  or  special  session  convened  by 
executive  proclamation,  the  specified  data  as  to  fines,  pardons,  re- 
prieves, commutations,  etc.,  unless  reference  to  it  is  included  in  the 
proclamation  convening  the  Legislature  in  extra  session,  or  unless  it 
is  by  the  Governor  called  to  the  attention  of  the  Legislature  while  in 
session  as  'legislative  business',  or  unless  such  report  is  called  for 
or  taken  up  by  a  two -thirds  vote  of  each  house  of  the  Legislature." 

While  veto  messages  are  not  specifically  mentioned  in  the  opinion  of 
the  Supreme  Court  yet  it  is  my  opinion  that  the  "etc."  in  the  Supreme 
Court  opinion  following  commutations  was  designed  to  cover  all  such 
special  matters  which  would  logically  mclude  veto  messages. 

I  do  not  find  in  the  Constitution  any  specflc  requirement  that  veto 
messages  be  sent  to  a  special  session. 

April  26,  1943. — 043-103. 

REMOVAL  OF  OFFICERS  DURING  SESSION  OP  THE  SENATE 

QUESTION :  What  is  the  procedure  to  be  employed  should  it  become 
necessary  to  remove  a  public  officer  duni^  the  session  of  the  Legislature? 

To  Hotiorable  8pt»»ard  L.  Holland,  Oovetnor : 

I  wish  to  advise  that  this  question  was  answered  by  the  Supreme 
Court  in  an  advisory  opinion  to  the  Governor  in  68  So.  450,  where  the  Court 
said: 

"In  consideration  of  the  whole  context  of  the  quoted  section  of 
our  organic  law,  we  are  of  the  ophiion  that  the  power  of  the  Governor 
to  simply  suspend  an  officer  exists  only  between  the  sessions  of  the 
Seriate,  and  that  while  the  Senate  Is  in  session  he  cannot,  during 
such  session,  suspend  an  officer,  but  can  then  only  recommend  to  the 
Senate  then  in  session  a  permanent  removal  of  such  officer." 
(Emphasis  supplied). 

In  the  case  of  State  ex  rel.  Hatton  v.  Joughin.  145  So.  174,  this  ad- 
visory opinion  was  cited  with  approval.  This  case  reaffirmed  the  holding 
of  the  Court  In  the  case  of  State  ex  rel.  Hatton  v.  Joughin.  138  So.  392, 
where  the  Court  said  again:  "The  Governor,  during  session  of  the  Senate, 
cannot  suspend  a  public  officer  but  can  only  recommend  permanent  re- 
moval." 

Prom  my  review  of  the  last  cited  case,  it  seems  that  the  procedure  to 
follow  is  to  recommend  to  the  Senate  that  the  named  officer  be  removed 
and  set  forth  the  grounds  of  your  recommendation  exactly  in  the  same 
manner  that  same  would  be  contained  in  an  executive  order  of  suspension 
and  that  same  should  be  transmitted  to  the  Senate  in  the  same  manner 
as  all  executive  communications. 

November  21,  1944. — 044-323. 

VACANCY  IN  ELECTIVE  OFFICE— APPOINTMENT 

QUESTION:  Upon  the  death  of  a  Sheriff  subsequent  to  the  last 
(1944)  general  election,  such  Sheriff  having  been  elected  at  such  election 
to  succeed  himself  for  the  new  term  beglrmlng  the  Tuesday  after  the  first 
Monday  in  January,  1945,  may  the  Governor  appoint  a  successor  to  said 
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deceased  Sheriff  tor  the  new  term  extending  until  Tuesday  after  the  ftrst 
Monday  to  January,  1947? 

To  Mr.  J .  R.  MeCture,  Executive  Secretartf,  O0ce  of  the  Governor: 

It  appears  that  the  power  of  the  Governor  to  fill  a  vacancy  in  office 
under  the  circumstances  presented  by  the  above  factual  situation  derives 
from  Section  7,  Article  IV,  Florida  Constitution,  which  is  as  follows : 

"SECTION  7.    Vacancies  in  office;  appointments. — When  any 
office,  from  an^  cause,  shall  become  vacant,  and  no  mode  is  pro- 
vided by  this  Constitution  or  by  the  laws  of  the  State  for  filling  such 
vacancy,  the  Governor  shall  have  the  power  to  fill  such  vacancy  by 
granting  a  commission  for  the  unexpired  term." 

It  would  seem,  therefore,  that  at  this  time  the  Governor  may  appoint 
a  successor  to  the  deceased  Sheriff  only  for  the  remainder  of  the  latter *s 
present  unexpired  term.  See  State  ex  rel  Landis,  Attorney  General,  v. 
Taylor  (1933),  146  So.  549. 

For  the  reasons  above  stated.  In  my  opinion  the  tjuestion  should  be 
answered  in  the  negative. 

June  18.  1943.— 043-141. 

VETO  OF  APPROPRIATIONS 

QUESTION:  The  Governor's  veto  message  of  June  12,  1943,  as  it 
relates  to  item  62  of  Chapter  22071,  Laws  of  Florida.  Acts  of  1943 — the 
General  Appropriation  Act— reduced  appropriation  items  5  per  cent  annual- 
ly. Are  institutions  under  the  management  of  the  Board  of  Control  to 
receive  100  per  cent  of  the  appropriations  made  by  said  act? 

To  Honornble  J.  T.  Diamond,  Serretttry,  Board  of  Control: 

Section  18,  Article  IV,  Florida  Constitution,  provides: 

"Veto  of  appropriations. — Tlie  Governor  shall  have  power  to  dis- 
approve of  any  item  or  items  of  any  bills  malting  appropriations  of 
money  embracing  distinct  items,  and  the  part  or  parts  of  the  bill 
approved  shall  be  the  law,  and  the  item  or  items  of  appropriation 
disapproved  shall  be  void,  unless  repassed  according  to  the  rules  and 
limitations  prescribed  for  the  passage  of  other  bills  over  the 
Executive  veto." 

Under  this  provision,  item  62  and  others  which  were  vetoed,  are  void 
until  such  time  as  they  may  be  repassed  at  the  next  legislative  session. 

Educational  institutions  will  receive  100  per  cent  of  the  appropriations 
set  forth  in  said  Act  approved  by  the  Governor. 

STATE  COMPTROLLER 

January  12,  1944.— 044-11. 

DUPLICATION  OF  LOST  OR  DESTROYED  WARRANTS 

QUESTION:  1.  Would  Uie  Comptroller  be  negligent  in  his  duty  if 
he  failed  to  require  bond  upon  the  occasion  of  duplicating  a  warrant? 

2.  What  are  the  responsibilities  of  the  State  Treasurer  and  the  Comp- 
troller for  having  improperly  issued  a  duplicate  warrant  without  complying 
with  Section  17.13,  Florida  Statutes,  1941? 

To  Honorable  J.  M.  Lee,  State  CamplrolUr : 

In  reply  to  the  above  inquiry  I  beg  leave  to  state  that  it  is  my  opinion 
that  Chapter  22006,  Acts  of  1943.  was  not  intended  to  and  did  not  repeal 
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the  provisions  contained  in  Section  17.13,  Flotids  Statute,  1941,  and  that 
they  should  be  read  together. 

It  is  further  my  opinion  that  the  Treasurer  and  Comptroller  would  be 
responsible  for  any  loss  or  damage  occasioned  by  their  failure  to  require 
compliance  with  the  terms  and  provisions  of  Section  17.13. 

August  2,  1944.— 044-252. 

WARRANTS  FOB  PtTRCHASE  OF  LAND;  ISSUANCE 

QUESTION:  Has  the  Comptroller  authority  to  issue  a  warrant  in 
payment  of  the  purchase  price  of  land  in  Charlotte  County  which  is  being 
purchased  by  the  Game  and  Fresh  Water  Fish  Commission? 

To  Honorable  J.  M.  Lm,  State  ComptTolIer : 

On  August  26, 1  forwarded  a  copy  of  my  opinion  dated  August  5  cover- 
ing the  title  to  the  lands  referred  to  in  the  bill  submitted  by  the  aforesaid 
Commission,  and  reiterated  my  opinion  with  respect  to  the  title  to  such 
lands.  It  is  my  understanding  that  the  principal  concern  of  your  office 
Is  the  possibility  tliat  said  lands  have  been  encumbered  in  some  manner 
since  the  certification  dates  of  the  abstracts  around  the  middle  of  last  May. 
While  it  is  true  that  some  time  has  passed  since  such  certifications.  It  is 
equally  true  that  we  will  never  be  able  to  obtain  abstracts  certified  to  as  of 
the  date  the  warrant  is  to  be  issued,  since  such  abstracts  must  be  prepared 
and  certified  elsewhere  and  then  forwarded  here  for  examination.  In  other 
words,  there  will  always  be  a  certain  amount  of  elapsed  time  between  the 
dates  of  the  certifications  and  the  date  of  the  warrant  during  which  a  lien 
could  attach.  In  fact,  even  when  an  attorney  examines  a  title  from  the 
records  in  the  courthouse,  some  encumbrance  may  be  placed  on  record 
between  the  time  he  leaves  the  courthouse  and  the  time  he  begins  to  dictate 
his  opinion. 

In  view  of  the  foregoing,  it  will  always  be  necessary  for  this  office 
to  limit  its  opinion  to  the  certification  dates  of  the  abstracts  and  we  cannot 
venture  an  opinion  founded  upon  conjecture  as  to  what  may  or  may  not 
have  occurred  thereafter  which  might  affect  the  title.  Therefore,  I  must 
repeat  that  my  position  with  respect  to  the  title  of  the  aforesaid  lands  is 
as  stated  in  the  opinion  dated  August  5. 

It  might  be  pointed  out  tliat  the  deed  to  be  received  by  the  Game 
and  Fresh  Fish  Commission  is  one  of  a  series  to  parcels  of  land  in  the 
same  tract  executed  by  the  same  company.  In  this  deed,  as  in  the  pre- 
ceding deeds,  the  title  is  waiTanted  and  the  request  for  the  warrant  to  pay 
for  the  lands  described  therein  has  been  made  in  like  manner  as  war- 
rants requested  and  issued  in  payment  for  the  lands  already  conveyed  to 
the  commission. 

The  Florida  Company  wliich  owns  the  lands  can  be  asked  to  have  the 
abstracts  re-certified  and  brought  down  to  date  and  such  company  can 
call  again  upon  the  Clerk  of  the  United  States  District  Court,  Southern 
District  of  Florida,  to  make  a  search  for  Federal  liens,  but  this  may 
jeopardize  the  settlement  of  the  suit  for  specific  performance  against  the 
Florida  Company  under  which  settlement  the  commission  agreed  to  take 
the  lands  referred  to  in  Its  request  for  a  warrant. 

In  the  final  analysis  the  matter  resolves  itself  into  one  of  whether  the 
abstracts  are  to  be  re-certifled  and  re-examined  when  it  is  known  in  ad- 
vance that  they  will  not  cover  the  full  period  down  to  the  date  upon  which 
the  warrant  is  issued,  or  whether  the  warrant  Is  to  be  issued  on  the  basts 
of  the  opinions  ahready  rendered  and  what  has  been  said  herein.  Th« 
decision,  It  seems  to  me,  is  a  purely  practical  matter  and  I  leave  the  same 
to  your  own  good  Judgment. 
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STATE  TKEASUBEB 

June  18,  1943.— 043- U2. 

ATTORNEY  GENERAL— MONEYS  IN  COURT  REGISTRY  FUND 

QUESTION:  Section  54.06,  Florida  Statutes.  1941,  as  amended  by 
Chapter  21993.  Acts  of  1943,  requires  the  State  Treasurer  to  notify  the 
Attorney  General  of  all  moneys  in  the  Court  Registry  Fund  which  have 
been  adjudicated  or  are  not  in  dispute  and  wliich  have  been  on  deposit  and 
unclaimed  for  a  period  of  Ave  years.  The  State  Treasurer  states  that  -he 
has  no  way  of  knowing  whether  such  funds  have  been  adjudicated  or  not, 
or  whether  or  not  their  ownership  is  disputed. 

Several  accounts  in  the  Court  Registry  Fund  are  active,  showing  de- 
posits and  withdrawals  over  a  long  period  of  time,  and  the  State  Treasurer's 
records  do  not  show  which  specific  deposits  have  been  withdrawn. 

In  connection  with  the  foregoing,  what  procedure  should  the  State 
Treasurer  follow  in  complying  with  the  statute  under  the  above  circum- 
stances? 

To  Honorable  J.  Etlwiit  LaTson,  State  Trfagurtr: 

It  is  my  suggestion  that  you  furnish  my  office  with  a  list  of  all  deposits 
more  than  five  years  old  in  those  accounts  where  there  is  a  balance  on 
hand  at  the  present  time. 

Of  coui^se,  there  should  accompEiny  such  information  such  other  in- 
formation as  you  may  have  which  will  assist  in  locating  the  particular  case 
in  the  particular  court  where  the  deposit  was  originally  made.  I  wiU  then 
be  able  to  follow  this  up  with  the  Clerk  of  that  Court  and  complete  the 
information  necessary  to  have  .such  funds  transferred  as  provided  for  in 
said  statute. 

January  7,  1944. — 044-17. 

DEPOSIT  OP  STATE  MONEYS 

QUESTION:  1.  Should  State  moneys  deposited  by  the  State  Treas- 
urer in  various  banks  of  the  State  be  considered  as  having  been  deposited 
under  Section  653.10  or  Section  18.11,  Florida  Statutes,  1941? 

2,  Does  Section  18.11  limit  eligible  collateral  to  those  types  of  securi- 
ties specifically  named  in  said  Section  18,11? 

To  HonoTahle  J.  Edwin  Laranii.  Stnle  Trenxiirer: 

Section  653.10,  Florida  Statutes,  1941,  provides  that  all  banking  com- 
panies organized  under  Chapter  653,  Florida  Statutes,  1941,  which  shall 
be  designated  by  the  Comptroller  for  such  purpose,  shall  be  depositories 
of  public  money  under  such  regulations  as  may  be  prescribed  by  the  Comp- 
troller. This  section  further  provides  that  all  Sheriffs,  Tax  Collectors,  City 
Treasurers,  Clerks  of  Courts,  Receivers  or  Treasurers,  or  other  Agents  of  the 
State,  or  courts  thereof,  may  deposit  any  moneys  they  may  have  in  their 
possession  or  custody  with  such  banking  company  but  shall  not  be  required 
to  do  so.  Also,  this  section  provides  that  executors,  adminlstrat«rs,  trustees, 
guardians,  or  Life  Insurance  Companies,  having  or  controlling  life  insur- 
ance funds,  may  deposit  the  funds  held  by  them  with  such  banking  company 
upon  receiving  sufficient  security. 

The  foregoing  statute  is  permissive,  applies  to  pubUc  funds  generally, 
and  deposits  may  be  made  under  it  whenever  there  is  no  specific  statute 
dealing  with  the  particular  fund  in  question. 

Sections  18.10,  18.11.  and  18.16,  Florida  Statutes,  1941,  specifically 
apply  to  state  moneys,  and  as  the  Supreme  Court  of  Florida  said  in  the 
case  of  First  American  Bank  v.  Palm  Beach.  96  Florida  247,  117  So.  900, 
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said  sections  establish  the  policy  of  requiring  certain  state  officials,  in- 
cluding the  State  Treasurer,  to  deposit  state  moneys  in  such  banks  of  the 
State  as  will  offer  the  best  inducement  as  to  interest  and  security. 

It  is  my  opinion  that  Sections  18.10  and  18.11  must  be  construed  as 
exceptions  to  Section  653.10,  and  all  state  moneys  must  be  deposited  under 
said  Sections  18.10  and  18.11  rather  than  under  Section  653.10. 

With  reference  to  your  second  question,  it  is  my  opinion  that  collateral 
eligible  as  security  for  deposits  under  Sections  18.10  and  18.11,  supra,  is 
limited  to  the  types  set  out  in  said  Sections  18.11  and  18,10,  which  latter 
section  permits  use  of  Federal  Deposit  Insurance  as  security  for  such  de- 
posits. 

July  21,  1943.— 043-171. 

DISPOSITION  OP  ESCHEATED  ESTATES 

QUESTION:  Is  the  State  Treasurer  authorized  to  comply  with 
Chapter  21723,  Acts  of  1943,  and  is  said  chapter  constitutional? 

To  Honorabln  J.  Edwin  Larttm,  Statt  Trtaturer: 

Chapter  21723  is  an  act  which  attempts  to  require  the  State  Treasurer 
to  pay  all  money  coming  into  his  hands  from  escheated  estates  in  Nassau 
County  to  the  Board  of  County  Commissioners  of  said  county,  to  be 
credited  to  the  County  Welfare  Fund. 

Section  4,  Article  XII,  of  the  Constitution,  provides  that  the  State 
School  Fund  shall  be  derived  from,  among  other  sources,  the  proceeds  of 
escheated  property  or  forfeitures. 

It  is  my  opinion  that  Chapter  21723,  supra,  is  in  direct  violation  of  the 
foregoing  constitutional  provisions,  attempting  to  divert  escheated  funds 
from  the   State   School   Fund   and   devote   the   same   to   county   welfare 

purposes. 

Said  chapter  being,  in  my  opinion,  unconstitutional,  it  is  my  further 
opinion  that  you  are  not  authorized  to  comply  with  the  same. 

May  30.  1944.— 044-157. 

FEDERAL  AID  ROAD  FUNDS — DEPOSIT 

QUESTION:  Where  payments  are  made  to  the  State  Treasurer,  by 
the  Federal  Government,  under  an  agreement  that  such  funds  be  placed 
in  a  separate  account  and  be  deposited  in  a  separate  trust  account  in  a 
depository  authorized  to  receive  pubUc  funds,  is  it  necessary  that  the  State 
Treasurer  deposit  and  keep  such  funds  in  a  separate  bank  account  so 
designated? 

To  Honorable  J,  Edwin  Larton,  State  Trea*«rer: 

It  appears  from  the  request  for  an  opinion  and  the  papers  accompany- 
ing it,  that  an  agreement  has  been  entered  into  between  the  State  of 
Florida  and  the  Federal  Government  creating  special  trust  funds  of  pay- 
ments to  the  State  of  Florida  as  reimbursement  for  having  made  the  Davis 
Toll  Bridge  and  Causeway  free  of  tolls,  said  agreement  having  been 
executed  by  the  State  Road  Department  of  Florida,  the  State  Treasurer  and 
the  Federal  Works  Administrator.  Section  1  of  the  said  contimct  reads 
as  follows: 

"1.  That  all  payments  to  the  State  of  Florida  under  the  pro- 
visions of  said  acts  of  congress  for  having  acquired  and  made  free 
said  toll  bridge  and  causeway  shall  be  made  to  the  Treasurer,  placed 
in  a  separate  fund  account,  and  deposited  in  a  special  trust  account 
in  a  depository  authorized  to  receive  the  public  funds  of  the  State." 
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Tills  agreement  provides  for  the  payment,  out  of  Federal  Aid  Road 
Funds  apportioned  to  Florida,  of  flfty  per  cent  of  the  amount  exjyended 
by  said  Department  for  acquisition  by  the  State  of  Florida  of  Davis  Toll 
Bridge  and  Causeway  across  Tampa  Bay  between  Tampa  and  Clearwater, 
and  further  provides,  with  particularity,  how  such  moneys  to  be  paid  out 
of  said  Federal  Aid  Road  Funds  shall  be  held,  expended  and  accounted  for 
by  the  State. 

Section  24,  Article  IV,  Constitution  of  Florida,  provides  that  all  moneys 
of  the  State  of  Florida  sliall  be  received  and  kept  by  the  State  Treasurer 
in  the  manner  prescribed  by  law.  Under  State  laws,  (Chapter  18,  Florida 
Statutes,  1941)  the  office  of  the  State  Treasurer,  or  to  put  it  another  way, 
the  State  Treasmy,  is  the  depository  of  such  moneys.  It  Is  further  noted 
that  an  such  State  Funds  are  disbursed  by  warrant  of  the  Comptroller  on 
the  State  Treasury,  which  precludes  the  idea  that  any  warrant  evidencing 
the  payment  of  an  obligation  of  any  Department  of  the  State  may  be 
drawn  by  the  Comptroller  with  respect  to  any  particular  bank  where 
State  Funds  may  be  deposited. 

Section  18.10,  Florida  Statutes,  1941,  provides  that  the  State  Treasurer 
may  deposit  moneys  of  the  state  in  such  banks  of  the  State  as  may  be 
designated  and  may  meet  the  requirements  of  said  section. 

In  view  of  the  fact  that  our  laws  contemplate  that  State  Funds  may 
be  deposited  In  banks,  as  aforesaid,  in  my  opinion  the  wording  of  the  part 
of  this  agreement  which  you  have  quoted  indicates  that  it  was  the  inten- 
tion of  the  signatories  thereto  that  these  funds  mentioned  should  be  de- 
posited in  a  special  trust  account  in  a  banlc  authorized  to  receive  the  public 
funds  of  the  State,  as  provided  by  the  above  quoted  law  of  the  State  of 
Florida. 


July  13,  1944. — 044-204. 

MEMBERSHIPS  IN  THE  STATE  CHAMBER  OF  COMMERCE 

QUESTION:  May  the  Treasury  Department  acquire  memberships  in 
the  Florida  State  Chamber  of  Commerce,  and  pay  the  dues  from  the 
Department's  Necessary  and  Regular  Expense  Fund? 

To  Bottorable  J.  Edieiin  Larson,  State  Treasurer : 

The  Florida  State  Chamber  of  Commerce  is  a  corporation.  Its  charter 
provides  for  a  number  of  projects  which  have  for  their  purpose  the  pro- 
motion of  the  economic  and  social  development  of  the  State.  Said 
charter  also  provides  that  certain  services  be  rendered  to  its  members. 
Among  these  service  are  statistical  analyses,  periodical  bulletins,  and 
business  reviews.  It  is  also  provided  that  the  State  Chamber  shall  maintain 
a  service  bureau  for  collecting  and  furnishing  to  its  members,  without  cost, 
information  of  a  useful  character. 

It  is  my  opinion  that,  if  your  Department  needs  the  services  ren- 
dered by  the  Florida  State  Chamfcier  of  Commerce  which  can  only  properly 
be  secured  fay  the  acquisition  of  memberships,  you  have  the  authority  to 
pay  the  same  out  of  your  Necessary  and  Regular  Appropriation. 

If  there  are  divisions  of  your  Department  which  need  the  services 
rendered  by  the  Florida  State  Chamber  of  Commerce,  it  is  my  opinion  that 
you  have  the  authority  to  acquire  a  membership  for  each  of  such  divisions. 
Your  authority  to  subscribe  to  memberships  is  of  course,  on  the  pre- 
sumption that  they  are  for  essential  services  actually  to  be  rendered  to  your 
Department  and  that  the  subscriptions  are  not  in  the  nature  of  donations 
or  contributions  which,  of  course,  you  have  no  authority  to  make,  except  as 
may  be  specifically  provided  by  :^w. 


J 
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November  5,  1943. — 043-307. 

PtJBUC    FUNDS-SECURITIES    ACCEPTABLE 

QUESTION:  Are  tax  anticipation  certiflcates  Issued  by  the  State 
Board  of  Administration  acxeptable  as  security  for  State  Funds,  Mu- 
nicipal Funds,  and  Funds  of  the  Boards  of  County  Commissioners  and 
Boards  of  Public  Instruction  deposited  in  banks? 

To  Honorable  J.  Edivln  Larson,  State  Treaiurer : 

Section  16,  Article  IX  of  the  Constitution  of  Florida,  authorizes  the 
State  Board  of  Administration  to  issue  gasoline  and  other  fuel  tax  antici- 
pation certificates,  which  are  protected  and  guaranteed  by  the  excise  tax 
on  gasoline  and  other  fuels. 

Chapter  21889,  Laws  of  Florida,  Acts  of  1943,  makes  such  tax  antici- 
pation certlflcates  legal  investments  for  banks  and  trust  companies. 

With  reference  to  the  deposit  of  State  Funds,  Section  18.10.  Florida 
Statutes,  1941,  provides  that  the  Governor,  Comptroller  and  State  Treasurer 
may  deposit  the  moneys  of  the  State  in  such  banks  of  the  State  as  will 
o&er  satisfactory  inducement  as  to  security. 

Section  18.11  provides  that  the  security  to  be  given  by  such  banks  as 
may  be  designated  imder  Section  18.10,  supra,  for  the  deposit  of  State 
Funds,  shall  consist  of  bonds  of  the  United  States  and  of  the  several 
states;  county  and  municipal  Ijonds,  and  county  or  county  school  time 
warrants  issued  by  any  one  of  the  counties  or  cities  of  the  State  of  Florida. 

Tax  anticipation  certificates  issued  by  the  State  Board  of  Administra- 
tion are  not  included  within  any  of  the  foregoing  classes  of  securities. 
Unlike  county  bonds  and  county  time  warrants,  these  certificates  are  not 
protected  and  guaranteed  by  any  general  ad  valorem  taxing  power,  but 
their  payment  is  solely  from  the  excise  tax  aforesaid.  The  fact  that  these 
certificates  have  been  made  legal  investments  for  banks  is  not  sufficient 
to  make  them  acceptable  security  for  deposit  of  State  Funds  under  the 
foregoing  statutes,  since  not  all  legal  Investments  are  acceptable  for  such 
security.  For  example,  mortgage  bonds  of  railroad  companies  and  public 
service  companies  and  real  estate  first  mortgage  bonds  are  also  legal  in- 
vestments for  banks  but  are  not  acceptable  as  security  for  the  deposit  of 
State  Funds. 

Therefore,  it  is  my  opinion  that  State  Funds  deposited  under  Section 
18.10,  supra,  may  not  be  secured  by  such  tax  anticipation  certificates. 

With  reference  to  County  Funds,  Section  136.01,  Florida  Statutes,  1941, 

provides  that  deposits  of  such  funds  shall  be  secured  by  United  States  bonds, 
bonds  the  payment  of  whose  principal  and  interest  is  guaranteed  by  the 
United  States,  Federal  certificates  of  indebtedness,  and  state,  county  or 
municipal  bonds.  Under  date  of  November  1,  1943,  I  rendered  an  opinion 
to  the  Comptroller,  in  which  I  held  that  County  Funds  deposited  under  said 
Section  136.01  could  not  be  secured  by  tax  anticipation  certificates  Issued 
by  the  State  Board  of  Administration,  and  I  enclose  a  copy  of  that 
opinion  for  your  Information. 

Likewise,  with  reference  to  County  School  Funds,  Section  237.32, 
Florida  Statutes,  1941,  provides  that  deposits  of  such  funds  shall  be 
secured  by  federal,  state,  county  or  municipal  bonds,  or  bonds  the  payment 
of  principal  and  Interest  of  which  is  guaranteed  by  the  United  States  or  by 
federal  certlflcates  of  indebtedness. 

For  the  reasons  hereinbefore  set  forUi,  it  is  my  opinion  that  tax 
anticipation  certificates  issued  by  the  State  Board  of  Administration  are 
not  acceptable  security  for  County  School  Funds  deposited  under  Section 
237.32,  supra. 

Concerning  Municipal  Funds,  reference  should  be  made  to  the  specific 
provisions    of    the    charter    of    the    particulaT    municipality    involved. 
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Obviously,  I  have  been  unable  to  make  a  study  of  the  charter  provisions  of 
the  various  cities  and  towns  of  the  State. 

I  call  your  attention,  however,  to  the  provisions  of  Section  653.10, 
Florida  Statutes,  1941,  as  they  may  apply  to  Municipal  Funds  and  other 
Public  Funds.  This  statute  authorizes  certain  banking  companies  which 
may  be  designated  by  the  Comptroller  for  such  purpose,  to  act  as  deposi- 
tories for  Public  Funds.  Funds  deposited  under  this  statute  must  be 
secured  by  bonds  of  the  United  States  or  of  the  State  of  Florida  or  other 
satisfactory  security. 

^erefore,  it  is  my  opinion  that  deposits  of  Pubhc  Funds  lawfully  made 
imder  the  provisions  of  Section  653.10,  supra,  in  banks  designated  lor  that 
purpose  by  the  State  Comptroller,  may  be  secured  by  tax  anticipation 
certifiicates  issued  by  the  State  Board  of  Administration  if  the  State  Comp- 
troller determines  that  such  certificates  are  "satisfactory  security"  for  such 
deposits. 

March  24,  1944.— 044-96. 

RECEIPT  TO  PREDECESSOR 

QUESTION:  1.  Is  the  receipt  to  be  furnished  the  State  Treasurer's 
predecessor  in  office,  as  provided  by  Section  18.01,  Florida  Statutes,  1941, 
mandatory? 

2.  If  such  receipt  is  executed  and  deUvered,  will  additional  Uabihty 
thereon  be  incurred? 

3.  In  the  event  the  receipt  should  be  given,  is  the  form  of  the  at- 
tached receipt  proper? 

To  R(i'n<iT(il>ii<  J.  Edii.'in  Larson,  State  Treontirer : 

The  above  Section  18.01  provides  for  the  furnishing  of  a  bond  by  the 
incoming  State  Treasurer,  and  then  provides  the  method  whereby  the  bond 
given  by  the  retiring  State  Treasurer  is  dicharged  upon  the  State  Comp- 
troller filing  with  the  Secretary  of  State  a  certificate  containing  certain 
recitations  required  by  this  section,  with  respect  to  due  accounting  by  the 
retiring  Treasurer.  Among  other  things,  this  section  requires  that  such 
certificate  shall  recite  that  the  retiring  Treasurer  has  "filed  receipts  from 
his  successor  for  all  vouchers  paid  since  the  end  of  last  quarter,  and  for 
balance  of  cash,  and  for  all  bonds  and  other  securities  held  by  him  as  such 
treasurer."  Since  the  furnishing  of  the  receipt  is  necessary  in  order  that 
proper  certificate,  as  provided  by  said  Section  18,01,  may  be  filed  with  the 
Secretary  of  State  by  the  Comptroller  to  effect  discharge  of  the  official 
bond  of  your  predecessor  in  office,  the  law  is  mandatory  with  respect  to 
the  giving  of  the  receipt. 

The  form  of  receipt  has  been  amended  to  read  as  set  forth  below.  The 
giving  of  such  a  receipt  should  charge  you  with  no  additional  liability. 
The  suggested  form  of  receipt  is  as  follows : 

"I,  J.  EDWIN  LARSON,  as  Treasurer  of  the  State  of  Florida, 
did  receive  of  and  from  William  V.  Knott,  formerly  State  Treasurer 
and  my  predecessor  in  office,  at  the  time  of  his  retirement  from 
office  at  the  close  of  business  on  December  31, 1940,  all  vouchers  paid 
since  the  end  of  last  quarter  li.  e.  all  warrants  paid  during  the 
quarter  immediately  preceding  his  retirement,  as  aforesaid,  except 
those  warrants  which  prior  to  the  end  of  such  quarter  had  been  de- 
livered by  him  to  the  State  Comptroller,  and  had  been  properly 
receipted  for  by  the  latter) ,  and  balance  of  cash,  and  all  bonds  and 
other  securities  held  by  my  said  predecessor  as  such  Treasurer,  as 
shown  by  the  official  records  of  said  office  at  the  close  of  business  on 
December  31,  1940.  all  as  set  forth  and  reflected  in  the  retwrt  of  the 
state  auditor  rendered  under  date  of  June  12,  1941,  said  auditor's 
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report  \>eine  officially  numbered  2366;   and  a  copy  of  such  audit 
being  hereto  attached  and  by  reference  made  a  part  hereof." 

The  official  audit  referred  to  above  appears  to  cover  and  find  due 
accoxmting  by  your  predecessor  in  office  of  the  various  items  covered  by 
the  above  receipt.  This  audit  is  the  proper  means  whereby  you  have  de- 
tennined  that  due  accounting  has  been  made  by  your  predecessor  in 
office,  with  respect  to  the  matters  covered  by  your  receipt.  On  the  other 
hand,  since  the  audit  is  official,  limiting  the  receipt  to  the  extent  that  the 
matters  set  forth  in  the  receipt  are  disclosed  by  the  audit  should  not  em- 
barrass the  Comptroller  in  the  execution  of  the  certificate  required  by  the 
above  section,  insofar  as  such  receipt  is  required  from  you. 

January  7,  1944. — 044-9. 

SECURITY  FOR  DEPOSIT  OP  FUNDS 

QUESTION:  1.  Are  revolving  funds  of  the  Overseas  Road  and  Toll 
Bridge  District  which  are  not  under  the  State  Treasurer's  control  pro- 
tected under  the  Ftederal  Deposit  Insurance  Corporation's  bank  deposit 
guaranty,  in  addition  to  such  coverage  on  accounts  of  the  District  under  the 
control  of  the  State  Treasurer? 

2.  May  the  bank  in  which  such  revolving  funds  are  deposited  legally 
pledge  its  collateral  to  the  State  Treasurer  as  protection  for  those  deposits? 

3.  Can  toll  revenue  deposited  by  the  Overseas  Road  and  Toll  Bridge 
District  in  a  special  account  for  periodic  transfer  to  the  State  Treasurer  &s 
Treasurer  of  the  Overseas  Road  and  Toll  Bridge  District  be  legally  pro- 
tected by  collateral  pledge  to  the  State  Treasurer  either  as  State  Treasiirer 
or  as  Treasurer  ex  officio  of  the  Overseas  Road  and  Toll  Bridge  District? 

To  Honorafile  J.  Edv>m  Larson,  State  Treasurer: 

Revolving  Funds  of  the  Overseas  Road  and  Toll  Bridge  District  which 
are  not  under  the  control  of  the  State  Treasurer,  and  other  funds  of  said 
District  which  are  under  the  control  of  the  State  Treasurer  as  Treastu-er 
of  said  District,  all  belong  to  the  District,  which,  under  the  Federal 
Deposit  Insurance  Law,  is  in  the  final  analysis  the  owner  of  all  deposits  of 
such  funds,  and  would  be  considered  the  depositor  in  each  instance  for  the 
puTiKjse  of  determining  the  Federal  Deposit  Insurance  coverage  which  is 
limited  to  $5,000  coverage  for  each  depositor.  Therefore,  it  is  my  opinion 
that  District  Funds  in  the  amount  of  only  $5,000  are  covered  by  Federal 
Deposit  Insurance,  whether. said  funds  are  deposited  in  one  or  more  ac- 
counts in  the  name  of  the  District  or  in  tiie  name  of  the  State  Treasurer 
or  both. 

With  reference  to  your  second  question,  collateral  pledged  to  the 
State  Treasurer  would  not  protect  the  revolving  funds  referred  to  In  your 
request,  since  such  Revolving  Funds  are  not  under  the  control  of  the 
State  Treasurer,  However,  since  all  funds  of  the  District  deposited  by  the 
State  Treasurer  are,  as  you  say,  protected  by  collateral  pledged  for  that 
specific  purpose,  the  $5,000  Federal  Deposit  Insurance  coverage  to  which 
the  District  is  entitled  could  be  allotted  as  security  for  the  deposit  of  the 
Revolving  Funds  you  referred  to,  by  the  bank  holding  such  deposit,  and  It 
in  turn  required  to  secure  any  other  fund  held  by  it  from  the  same 
depositor,  with  other  securities. 

Your  third  question  would  appear  to  present  nothing  more  than  an 
administrative  problem  which  is  easily  solved  by  depositing  toll  revenue 
directly  in  the  account  maintained  by  the  State  Treasurer  as  ex  officio 
treasurer  of  said  District.  Section  2  (h)  of  Chapter  18598,  Laws  of 
Florida,  Special  Acts  of  1933,  under  which  law  said  District  was  created, 
contemplates  that  all  moneys  of  the  District  shall  be  deposited  by  the 
State  Treaarurer,  and  there  appears  to  be  no  authority  for  nor  any  par- 
ticular reason  why  a  transfer  account  should  be  set  up  for  handling  toll 
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revenue.  If  such  revenue  is  Immediately  upon  Its  receipt  turned  over  to  the 
State  Treasurer  and  deposited  by  him.  It  will  be  covered  by  collateral 
pledged  to  Iiim  as  security  for  the  deposit  of  District  F*imds  and  there  will 
tie  no  necessity  for  pledging  additional  collateral  to  secure  a  temporary 
transfer  accoimt.  However,  if  this  toil  revenue  is  first  deposited  In  the 
name  of  the  Overseas  Road  and  Toll  Bridge  District,  it  is  not  then  protected 
by  collateral  pledged  to  the  State  Treasurer  either  as  State  Treasurer  or  as 
Treasurer  ex  officio  of  the  Overseas  Road  and  Toll  Bridge  District. 

STATE  AUDITING  DEPARTMENT 

August  25,  1943.— 043-242. 

AUDITINO  DRAINAGE  DISTRICT  BOOKS 

QUESTION:  Who  has  the  power  to  audit  the  books  of  a  Drainage 
District  and  to  remove  or  suspend  a  Drainage  District  Supervisor? 

To  II onorable  Spfttard  L.  Uotland,  Qovtrrtor: 

I  have  examined  all  of  the  law  relating  to  these  two  matters  and  find 
Uiat  under  the  provisions  of  Section  298.11,  Florida  Statutes.  1941,  the 
Board  of  Drainage  Commissioners  of  the  State  can,  if  certain  circumstances 
exist,  appoint  supervisors  (i)  when  the  State  owns  land  and  (2)  where  no 
election  has  tjeen  held,  then  "notice  of  such  failure  shall  be  given  in  writing 
by  any  person  interested  to  the  board  of  drainage  conuniss loners  of  this 
state,  which  shall  as  soon  as  practicable  appoint  three  competent  persons 
who  own  land  in  such  district  as  such  supervisors  for  the  term  of  one, 
two  and  three  years,  respectively,  and  who  shall  hold  their  office  untU  their 
successors  are  elected  or  appointed  and  qualified.  Any  such  supervisor  so 
appointed  by  the  said  board  of  drainage  commissioners  may  be  removed 
by  the  said  board  for  dishonesty,  incompetence  or  failure  to  perform  the 
duties  imposed  upon  him  by  this  chapter  and  any  vacancy  which  may 
occur  in  any  such  office  so  filled  by  appointment  shall  be  filled  by  said 
board  as  soon  as  practicable." 

Section  298.63,  Florida  Statutes,  1941.  provides  that,  "the  governor  may, 
when  requested  by  a  resolution  adopted  by  the  local  governing  authority  of 
any  drainage  district  or  sub-drainage  district,  direct  an  audit  to  be  made 
by  the  state  auditing  department  of  the  accounts,  books  and  records  of  any 
drainage  or  sub -drainage  district,  .  ," 

Section  21.10,  which  Is  in  the  chapter  providing  for  the  State  Auditing 
Department,  provides:  "The  Governor  may,  when  in  his  judgment  it 
sliall  be  necessary,  designate  and  direct  any  one  or  more  of  the  auditors 
provided  for  in  this  chapter,  to  audit  the  office,  books  and  records  of  any 
county,  of  any  state  or  county  officer,  or  of  any  state  institution,  board  or 
commission.  The  Governor  may.  If  In  his  judgment  it  shall  be  necessary, 
employ  not  exceeding  two  expert  and  efficient  accountants.  In  addition  to 
the  auditors  provided  for  in  this  chapter,  to  make  a  special  audit  of  any  state 
department,  state  or  county  office,  state  institution,  board  or  commis- 
sion. .  ." 

In  passing  I  might  call  to  your  attention  Section  298.51,  which  provides 
for  the  appointment  of  a  receiver  of  a  district  upon  the  application  of  any 
holder  of  a  bond  or  interest  coupon  that  is  overdue  for  a  period  of  more 
than  sixty  days.  Usually  if  the  affairs  of  the  districts  are  not  being  properly 
managed  they  are  in  default  of  their  bonds. 

Apparently  under  Article  IV,  Section  15,  of  the  Constitution,  the  Gov- 
ernor could  suspend  "all  officers  that  shall  have  been  appointed  or  elected 
that  are  not  liable  to  impeachment." 

Our  Supreme  Court  in  the  case  of  State  vs.  Blake,  148  So,  566,  held 
that  "a  duly  elected  trustee  of  a  special  tax  school  district  is  an  officer.  If 
such  trustee  is  a  'subordinate  school  officer,'  he  is  subject  to  removal  from 
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office  toy  the  state  board  of  education  under  Section  3,  Article  xn,  of  the 
Constitution,  and  such  power  of  removal  cannot  be  conferred  upon  the 
county  board  of  public  instruction  by  statute.  It  such  trustee  is  not  a 
'subordinate  school  officer,'  he  is  an  officer  subject  to  suspension  from  office 
by  the  Governor,  and  to  removal  from  office  by  the  action  of  the  Governor 
and  the  state  Senate  under  Section  15,  Article  IV,  and  such  authority  to 
suspend  or  remove  from  office  cannot  be  delegated  to  the  county  board 
of  public  Instruction  by  statute." 

Apparently  under  this  decision  the  Governor  would  be  the  only  proper 
person  to  suspend  a  Supervisor  of  a  Drainage  District.  It  is  entirely  pos- 
sible that  if  the  State  Auditor  is  not  required  under  the  provisions  of 
Section  21.10  to  make  such  audit,  the  provision  that  I  have  quoted  with 
regard  to  the  State  Auditing  Department  is  broad  enough  for  the  Gover- 
nor to  have  an  audit  made. 


CHAPTER  IV 
JUDICIARY  DEPARTMENT 

CIRCUIT  COURTS,  CIRCUITS,  JUDGES 

March  16,  1943.— 043-76. 

JUDGES;  DISQUALIFICATION— APPOINTMENT  OF  SUBSTITUTE 

QUESTION:  One  of  the  Judges  of  the  Fourteenth  Judicial  Circuit 
has  recused  himself  in  a  certain  cause,  and  has  sent  a  copy  of  the  order  to 
the  Governor  to  that  effect.  Is  it  necessary  to  designate,  assign  and  appoint 
another  Circuit  Judge  of  the  same  circuit  to  try  and  determine  the  above 
cause? 

To  HoiidTnble  Spennard  L.  HoUand,  Gnvernor: 

Offhand,  this  would  appear  to  be  a  relatively  simple  question  in  view 
of  the  fact  that  there  is  another  judge  In  the  same  circuit  who  is  qualified 
and  available  to  hear  the  case  but  our  statutes  are  not  very  clear  on  this 
subject. 

Under  Section  38,09  it  is  specifically  provided,  upon  a  Judge  disquali- 
fying himself  and  mailing  a  copy  of  the  order  to  the  Governor,  that  the 
Governor  shall  thereupon  designate  another  judge  to  hear  said  cause. 

Section  38.11  provides  that  when  any  judge  is  unable,  in  vacation  or 
between  terms,  for  any  reason,  to  perform  the  duties  of  his  office,  that  any 
other  judge  of  the  court  of  the  same  jurisdiction,  upon  application  of  any 
party,  shall  perform  such  duties  and  hear  and  determine  all  such  matters 
as  may  be  submitted  to  him. 

You  will  note  that  both  of  these  sections  have  been  carried  forward 
into  the  Florida  Statutes  of  1941  and,  therefore,  both  have  been  re-enacted 
as  the  law  of  Florida. 

In  view  of  the  above  it  would  be  my  suggestion  that  you  do  designate 
the  other  judge  to  hear  this  case  and  suggest  to  the  attorney  who  brought 
this  matter  to  your  attention  that  he  make  application  to  said  judge  for 
a  further  hearing  in  the  matter.  It  seems  to  me  that  this  will  take  care 
of  the  situation  tinder  either  statute. 

STATE  ATTOBNEYS 

December  30,  1943.— 043-338. 

APPEALS  IN  CRIMINAL  CASES — DUTIES 

QUESTION:  Is  it  the  duty  of  the  State  Attorney  to  represent  the 
State  in  <1^  appeals  In  criminal  cases  from  Justice  of  the  Peace  Courts, 
Courts  of  Crimes,  and  Criminal  Courts  of  Record  to  the  Circuit  Court,  and 
(2)  appeals  in  criminal  cases  from  a  Municipal  Court  to  the  Circuit  Court? 

To  BonoTahie  Stautei/  Milhdg«,  State  AttoTneg,  Miami,  Florida: 

Section  15  of  Article  V  of  the  Constitution  of  the  State  of  Florida 
provides  that  the  duties  of  the  State  Attorney  shall  be  prescribed  by  law. 
Section  27,02.  Florida  Statutes,  1941,  prescribes  the  duties  of  the  State 
Attorney  insofar  as  criminal  cases  are  concerned,  and  reads  as  follows: 

"The  State  Attorney  shall  appear  in  the  Circuit  Court  within 
his  judicial  circuit,  and  prosecute  or- defend  on  behalf  of  the  State 


^^  - 
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all  suits,  applications  or  motions,  civil  or  criminal,  in  which  the 
State  is  a  party." 

I  am  unable  to  find  where  the  Supreme  Court  of  Florida  has  ever 
construed  Section  27.02  and  passed  upon  the  questions  involved  here. 

In  view  of  the  unambiguous  language  of  Section  27.02  It  clearly  appears 
that  it  is  the  duty  of  the  State  Attorney  to  represent  the  State  in  all 
appeals  in  criminal  cases  pending  to  the  Circuit  Court,  as  the  State  is 
unquestionably  a  party  in  all  such  cases. 

Section  27.02  makes  no  reference  to  appeals  from  Municipal  Courts, 
and  I  am  unable  to  find  any  other  provision  of  law  making  it  the  duty 
of  the  State  Attorney  to  handle  such  cases  in  the  Circuit  Court.  Tbc  courts 
of  other  states  have  consistently  held  that  the  violation  of  a  municipal 
ordinance  is  not  a  criminal  offense  against  the  State,  and  therefore  the 
St»te  is  not  a  party  in  such  criminal  cases.  See  Section  608,  43  Corpus 
Juris,  page  446. 

I  am  therefore  of  the  opinion  (1)  that  it  is  the  duty  of  the  State 
Attorney  to  represent  the  State  in  all  appeals  in  criminal  cases  from  the 
Justice  of  the  Peace  Court,  Court  of  Crimes,  and  Criminal  Court  of  Record, 
to  the  Circuit  Court;  and  C2)  that  it  is  not  the  duty  of  the  State  Attorney 
to  represent  a  municipaUty  in  criminal  cases  for  the  violation  of  a  munici- 
pal ordinance  on  appeal  from  a  Municipal  Court  to  the  Circuit  Court,  as 
the  State  is  not  a  party  in  such  cases. 

October  4,  1943.— 043-259. 

ASSISTANT  STATE  ATTORNEYS— AUTHORITY 

QUESTION:  Has  an  Assistant  State  Attorney  authority  to  file  in- 
formations in  cases  less  than  capital? 

To  IlottOTable  MuTTaif  Sanu,  Stale  Atlornpt/,  DctMnd,  Florida: 

Section  10,  Declaration  of  Rights  of  the  Constitution  of  the  State  of 
Florida,  was  amended  at  the  General  Election  of  1934  to  provide  for  the 
filing  of  informations  in  cases  less  than  capital.  Subsequent  to  the  adop- 
tion of  this  amendment,  the  question  posed  in  your  request  for  an  opinion 
was  squarely  passed  upon  by  the  Supreme  Court  of  Florida  tn  the  case 
of  State  ex  rel  Ricks  v.  Davidson,  Sheriff,  121  Fla.  196,  163  So.  588,  in 
which  the  Court  held  that  the  right,  to  file  informations  In  the  Circuit 
Court  was  limited  by  the  Constitution  of  this  State  to  the  constitutional 
prosecuting  officer  of  that  Court,  the  State  Attorney,  and  that  an  infor- 
mation Sled  by  an  Assistant  State  Attorney  was  null,  void,  and  of  no  effect. 

I  am  unable  to  And  where  the  Supreme  Court  of  Florida  has  subse- 
quently reversed  or  modified  the  decision  of  the  Court  in  the  case  of  State 
V.  Davidson,  supra. 

It  Is  therefore  my  opinion  that  an  Assistant  State  Attorney  is  not 
authorized  to  file  informations  in  cases  less  than  capital. 

August  11,  1943.— 043-198. 

SALARY 

QUESTION;  What  effect  does  Chapter  22068,  Acts  of  1943,  have 
upon  the  salaries  paid  to  State  Attorneys  and  Assistant  State  Attorneys 
covered  by  the  Act? 

I'o  Honnrahle  J.  M.  Lee,  State  Comptroller : 

After  a  very  careful  consideration  of  the  question  propounded  I  have 
come  to  the  conclusion  that  in  view  of  the  clerical  errors  in  the  Act  and 
the  fact  that  the  language  used  in  the  Act  which  would  have  Increased 
the  salary  of  the  State  Attorney  and  his  assistant  was  in  the  nature  of 
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interpretative  language  rather  than  enactment  language,  since  there  was 
no  reference  to  the  same  in  the  title  to  the  Act  and  in  view  of  the  fact 
that  I  am  unable  to  And  any  case  in  the  Supreme  Court  directly  in  point, 
I  cannot  advise  you  to  pay  out  any  funds  under  the  same  without  first 
obtaining  a  court  decision  in  the  matter;  but  I  assure  you  that  if  such  a 
suit  is  brought,  this  office  will  cooperate  in  every  way  to  expedite  the  cause. 


CLERKS  OF  THE  CIRCUIT  COURT 

May  24,  1943.— 043-117. 

DEPUTY  CLERK— POWERS  AND  DUTIES 

QUESTION:  May  a  Clerk  of  the  Circuit  Court  appoint  a  Deputy 
Clerk  and  authorize  such  deputy  to  act  for  him  In  his  capacity  as  ex  ofllcto 
Clerk  of  the  Board  of  County  Commissioners,  including  the  execution  of 
warrants  and  other  instruments  authorized  or  directed  by  the  said  Board? 
In  other  words,  must  the  Clerk  of  the  Circuit  Court,  when  acting  as  ex 
officio  Clerk  of  the  Board  of  County  Commissioners,  act  in  person  or  may 
he  act  by  and  through  his  deputy? 

To  Honorable  Bryan  WUlis),  State  Auditor: 

Section  15,  Article  V,  Florida  Constitution,  provides  that  "there  shall 
be  elected  in  each  county  ...  a  clerk  of  the  circuit  court,  who  shall  also 
be  clerk  ...  of  the  board  of  county  commissioners,  and  recorder  and  ex 
officio  auditor  of  the  county"  whose  duties  shall  be  prescribed  by  law. 
Section  6,  Article  vm,  Florida  Constitution,  provides  that  "the  legislature 
shall  provide  for  the  election  ...  of  a  clerk  of  the  circuit  court . .  ,  (whose) 
powers,  duties  and  compensation  shall  be  prescribed  by  law."  Section  4, 
Article  XVI,  Florida  Constitution,  provides  that  the  Clerk  of  the  Circuit 
Court  "shall  either  reside  or  have  a  sworn  deputy  within  two  miles  of 
the  county  seat." 

Section  28.06,  Florida  Statutes.  1941,  provides  that  the  "clerk  of  the 
circuit  court  may  appoint  a  deputy  or  deputies,  for  whose  acta  he  shall 
be  liable,  and  the  said  deputies  shall  have  and  exercise  the  same  powers 
as  the  clerlis  themselves."  (Emphasis  supplied).  Section  28.13,  Florida 
Statutes,  1941,  provides  that  "the  clerk  of  the  circuit  court  shall  be  clerk  of 
the  board  of  county  commissioners."  Section  125.17,  Florida  Statutes,  1941, 
provides  that  "the  clerk  of  the  circuit  court  for  the  county  shall  be  clerk  and 
accountant  of  the  board  of  county  commissioners.  He  shall  keep  their 
minutes  and  accounts,  and  i>erform  such  other  duties  as  their  clerk  as  the 
board  may  direct.  He  shall  have  custody  of  their  seal,  and  shall  affix  the 
same  to  any  paper  or  other  instrument  to  which  it  shall  be  proper  or  neces- 
sary that  the  same  shall  be  affixed.  And  he  may  give  copies  of  writings  in  his 
custody  as  the  clerk  of  said  board,  attested  by  his  signature  and  authenti- 
cated by  said  seal." 

Generally  speaking  the  powers  and  duties  of  a  Deputy  Clerk  of  the 
Circuit  Court  may  embrace  the  ministerial  functions  of  the  Clerk,  although 
ordinarily  any  judicial  functions  of  the  Clerk  are  beyond  the  power  of  the 
deputy  (15  C.J.S.  1271  and  1272,  section  90).  In  this  state  a  Deputy  Clerk 
may  perform  the  duties  Imposed  upon  the  Clerk  In  drawing  names  from 
the  jury  box  to  serve  as  a  grand  jury  (Willingham  vs.  State,  21  Fla.  761, 
text  775,  et  seq.J ;  in  taking  the  oath  of  a  County  Solicitor  to  an  informa- 
tion (State  vs.  Peeler,  107  Fla.  615,  146  So.  188,  text  189);  and  in  the 
making  of  a  certificate,  which  certificate  "was  none  the  less  the  act  of  the 
clerk  because  made  by  his  authorized  deputy"  (Summer  vs.  Mitchell,  29 
Fla.  179,  219,  10  So.  562,  text  570,  quoting  from  Devi.  Deeds,  section  475). 
In  the  absence  of  statutory  provisions  to  the  contrary,  a  deputy  may  per- 
form any  official  ministerial  act  that  may  be  done  by  his  principal,  except 
appoint  a  deputy  (14  C.J.S.  1272,  section  90). 
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When  Uie  above  cited  authorities  are  considered  in  connection  with 
the  statutory  provisions  authorizing  the  appointment  of  a  deputy  by  the 
Clerk  of  the  Circuit  Court,  which  deputy  is  expressly  given  "the  same 
powers  as  the  clerks  themselves"  (Section  28.06.  Florida  Statutes.  1941), 
and  the  fact  that  the  Clerk,  both  by  statute  and  by  provision  of  the  Con- 
stitution, Is  made  Clerk  of  the  Board  of  County  Commissioners  (Section 
28.12,  Florida  Statutes,  1941;  Section  15,  Article  V,  Florida  Constitution), 
we  are  forced  to  the  conclusion  that  the  Clerk  of  the  Circuit  Court  may 
perform  any  and  all  ministerial  duties,  including  those  when  acting  as 
Clerk  of  the  Board  of  County  Commissioners,  by  and  through  his  deputy. 
The  Clerk  when  keeping  the  minutes  of  the  proceedings  of  the  Board  of 
County  Commissioners  and  when  executing  warrants,  contracts  and  other 
instruments  pursuant  to  and  in  accordance  with  the  directions  of  the 
Board,  is  merely  acting  in  a  ministerial  and  not  a  judicial  capacity  (see 
First  National  Bank  vs.  Filer,  107  Fla.  526,  145  So.  204.  text  207). 

The  Clerk  of  the  Circuit  Court,  being  ex  ofllcio  Clerk  of  the  Board 
of  County  Commissioners,  would  seem  to  be  required  to  keep  a  record  of 
their  proceedings.  However,  the  usual  practice  is  for  the  Board  to  review 
and  either  approve  or  correct  such  minutes  after  they  have  been  written 
up  by  the  Clerk.  The  Clerk's  action  in  keeping  the  minutes  would  seem 
to  be  ministerial.  It  is  the  duty  of  the  Board  to  determine  if  and  when  a 
claim  shall  be  paid,  and  the  Clerk  In  drawing  a  warrant  for  the  payment 
of  the  claim  acts  in  a  ministerial  capacity.  The  drawing  of  a  contract 
directed  to  be  made  by  the  Board  Is  likewise  merely  a  ministerial  duty. 
The  Clerk  signs  the  instrument  for  the  purpose  of  attesting  the  action  of 
the  Board,  unless  expressly  made  the  agent  of  the  Board  for  some  other 
purpose,  In  which  case  he  does  not  act  as  Clerk  but  as  agent  of  the  Board. 

I  am,  therefore,  of  the  opinion  that  a  Clerk  of  the  Circuit  Court  may 
appoint  a  Deputy  Clerk  and  authorize  such  deputy  to  act  for  him  In  his 
capacity  as  ex  officio  Clerk  of  the  Board  of  County  Commissioners,  in- 
cluding the  execution  of  warrants  and  other  Instruments  authorized  or 
directed  by  the  said  Board,  so  long  as  the  same  is  merely  a  ministerial 
function  of  the  Clerk  and  requires  no  judicial  discretion.  The  acta  of  the 
deputy  should  be  done  in  the  name  of  the  Clerk,  the  deputy  executing  or 
signing  all  papers,  minutes  and  other  instruments  in  the  name  of  the 
Clerk  by  said  deputy. 

July  20.  1943.— 043-168. 

DUTIES  AND  RESPONSIBIIilTIES 

QUESTION:  Does  Senate  Bill  258.  which  passed  the  last  Legislature, 
allowing  the  County  Commissioners  of  Hardee  County  to  employ  clerical 
help,  in  any  way  relieve  or  take  away  from  the  Clerk  of  the  Circuit  Court 
any  of  his  duties  and  responsibilities,  as  designated  and  outlined  by  the 
Constitution  and  Statutes  of  the  State  of  Florida,  particularly  including 
his  duties  and  responsibilities  under  the  following: 

1.  Section  IS,  Article  V.  of  the  Constitution,  providing  that  the 
Clerk  shall  also  be  Clerk  of  the  Board  of  County  Commissioners  and 
ex -officio  Auditor,  and  as  ex-oHlcio  Auditor  shall  audit  all  claims 
that  are  presented  for  payment. 

2.  Section  116.07,  Florida  Statutes,  1941,  covering  the  keeping  of 
books  of  account  and  records  in  accordance  with  forms  to  be  pro- 
vided by  the  State  Auditor.  Under  this  section  the  Cierk  keeps  many 
records  provided  by  the  State  Auditor,  including: 

(a)  Form  No.  12,  called  the  Voucher  and  Warrant  Index 
Record; 

<b)     Form  No.  2,  called  the  Fund  and  Depository  Record; 

(c)  Form  No.  6,  called  the  Distribution  or  Expenditures 
Record; 
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(d>  Form  No.  11,  called  the  Record  of  Warrants  Drawn;  and 
he  likewise  keeps  in  his  custody  blank  county  warrants  and  checks. 

3.  Section  125.17  of  the  said  statutes,  covering  the  keeping  of 

minutes  of  the  Board,  custody  of  the  seal,  affixing  the  seal,  and 
so  forth. 

4.  Section  129.01  of  the  said  Statutes,  providing  that  the  Clerk 
is  to  make  an  estimate  of  taxes  to  be  levied. 

5.  Section  124.03  of  the  said  statutes,  covering  the  duties  of  the 
Clerk  with  reference  to  the  Districts  of  County  Commissioners. 

6.  Section  128  et  seq.  of  the  said  statutes,  covering  the  many 
duties  and  responsibilities  of  the  Clerk  with  reference  to  county 
finances. 

In  addition  to  whether  or  not  the  Clerk  Is  relieved  of  any  of  the 
duties  and  responsibilities  above  named,  under  Section  28.52  of  the 
Florida  Statutes.  1941,  are  the  County  Commissioners  still  obligated 
to  fix  a  reasonable  salary  to  be  paid  to  him,  for  his  services  as 
Clerk  of  the  Board? 

From  a  reading  of  Senate  Bill  258,  without  at  this  time  Question- 
ing its  constitutionality,  it  appears  that  it  simply  allows  the  County 
Commissioners  to  employ  an  additional  clerical  helper,  a  part  of 
whose  duties  may  amount  to  a  duplication  of  work  which  must  be 
done  by  the  Clerk  of  the  Circuit  Court,  or  his  duly  authorized  deputy, 
and  does  not  in  any  way  relieve  the  Clerk  or  the  County  Commis- 
sioners of  any  of  the  responsibilities  or  duties  which  rested  upon 
them  prior  to  the  passage  of  the  said  Senate  Bill  258.  This  opinion 
ts  in  a  large  measure  based  on  the  case  of  State  vs.  Wheat,  137  So. 
277,  involving  a  Dade  County  Act  which  in  some  of  its  provisions  is 
similar  to  the  Act  now  under  consideration. 

To  HoHotablc  R.  Clyde  Simmom,  Clerk  of  the  Circuit  Covrt,  Hardee  County, 

Waaehala.  Florida: 

In  reply  I  wish  to  advise  that  I  have  carefuUy  considered  the  matter 
and  have  read  the  case  you  cited,  and  I  am  of  the  opinion  that  your  con- 
struction of  this  case  and  the  law  that  you  have  quoted  is  proper  and  is 
correct.  I,  therefore,  fully  concur  in  the  same  and  hold  that  Senate  Bill 
258  authorized  the  County  Commissioners  to  employ  additional  clerical 
help  and  that  although  his  duties  may  amount  to  a  duplication  of  work  to 
be  done  by  the  Clerk  of  the  Circuit  Court,  or  his  duly  authorized  deputies, 
that  same  does  not  m  any  way  relieve  the  Clerk  or. the  County  Commis- 
sioners of  any  of  the  responsibilities  or  duties  which  rested  upon  the  Clerk 
or  the  Commissioners  prior  to  the  passage  of  said  Senate  Bill  258. 


November  2.  1943, — 043-299. 

FEES— MONEYS  RECEIVED  AND  PAID  OUT  OF  REGISTRY  OF  COURT 

QUESTION:  Chapter  21838,  Acts  of  1943.  amended  Section  5, 
Chapter  15920,  Acts  of  1933,  and  provided  that  in  addition  to  certain 
other  fees  the  Clerk  of  the  Circuit  Court  is  entitled  to  a  fee  for 
receiving  into  and  paying  out  moneys  from  the  registry  of  court; 
or  for  recording  any  certified  transcripts  of  judgments  In  the 
Judgment  lien  record  as  required  by  Section  55.10,  Florida  Statutes, 
1941. 

The  Clerk  did  not  receive  notice  of  the  statute  until  October  23, 
1943.  What  should  be  done  about  the  fees  he  should  have  collected 
on  moneys  received  and  paid  out  during  the  period  between  May 
24.  1943,  and  October  23,  1943? 
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To  Honorable  Brtfan  It'illiit,  State  Auditor: 

This  chapter  provided  in  general  that  In  all  counties  having  a  popula- 
tion of  more  than  155,000  the  lee,  except  as  otherwise  provided,  for  the 
Clerk's  services  in  suits  or  proceedings  was  $"7.50,  it  apparently  being  the 
intention  of  the  Legislature  that  there  would  be  a  Hat  fee  for  the  Clerk's 
services  in  all  suits  that  were  filed.  It  did  allow  the  Clerk  to  charge  for 
preparing  and  verifying  transcripts  of  records  and  for  furnishing  copies 
of  records  and  papers  but  did  not  provide  that  he  should  charge  anything 
for  receiving  deposits  and  paying  sanae  out  when  they  were  filed  in  con- 
nection with  suits. 

The  amendment  became  effective  May  24,  1943,  and  from  that  date 
on,  the  Clerk  should  have  charged  for  receiving  and  paying  out  deposits 
and  for  recording  transcrips  of  judgments.  Because  the  language  of  the 
act  is  perspective  and  not  retroactive  I  am  of  the  opinion  that  on  all 
deposits  made  before  May  24,  1943,  the  Clerk  should  not  make  any  addi- 
tional charge  for  handling  same,  but  that  since  May  24,  1943,  on  all 
moneys  thereafter  received  there  should  be  a  proper  charge  therefor. 

I  note  from  a  certain  person's  letter  to  the  Clerk  that  the  Clerk  did 
not  receive  notice  of  this  statute  until  October  23rd  and  said  person  takes 
the  position  that  since  we  are  all  presumed  to  know  the  law  even  If  the 
Clerk  had  no  absolute  knowledge  of  the  passage  of  the  act,  nevertheless 
all  moneys  deposited  in  the  registry  of  the  court  on  May  24,  1943,  and 
subsequently  are  subject  to  this  law.  With  this  reasoning  I  am  in  thorough 
accord  and  therefore  so  hold  In  answer  to  your  question  as  to  that  par- 
ticular part  of  same. 

I  conclude  by  restating  my  opinion  so  that  there  can  be  no  misunder- 
standing: On  all  moneys  received  and  paid  out  from  the  registry  of  the 
coiu:t  prior  to  May  24,  1943,  same  was  controlled  by  Chapter  15920  and  no 
additional  charge  should  be  made.  On  all  moneys  received  in  and  paid 
out  from  the  registry  of  the  court  since  May  24,  1943,  Chapter  21838, 
Laws  of  Florida,  Acts  of  1943,  controls  and  the  proper  charge  should  be 
made  therefor. 

March  21,  1944,— 044-92. 

FEES— RECORDING  OF  INSTRUMENTS 

QUESTION:  Are  Clerks  of  the  Circuit  Courts  using  the  photc^raphlc 
process  for  recording  instruments  precluded  by  Chapter  22031,  Laws  of 
Florida,  Acts  of  1943,  from  charging  the  following  fees? 

Filing  instrument  for  records 10# 

Entering  on  registry  docket ___., IW 

To  Honor aUh  Itrytm  Willlx.  State  .tiiditor: 

Section  2  of  Chapter  22051,  Laws  of  Florida.  Acts  of  1943,  reads  as 
follows : 

"Section  2.  In  lieu  of  the  fees  now  or  hereafter  prescribed  by 
law  for  recording  any  instrament,  other  than  an  order,  decree  or 
judgment  of  any  court  filed  for  record  In  the  public  records  of  coun- 
ties of  this  State  using  the  photographic  process  of  recording,  the 
fee  of  the  Clerk  of  the  Circuit  Court  shall  be,  for  each  necessary 
exposure,  not  more  than  fourteen  (14)  inches  by  eight  and  one-half 
(SVs)  inches,  as  follows:  Where  the  Instrument  consists  of  not  more 
than  one  page,  seventy-flve  cents  for  the  first  page,  and  sixty  cents 
for  each  additional  page  or  part  thereof,  which  shall  include  the 
cost  of  indexing  the  record  of  such  instniment,  and  no  fee  shall  be 
allowed  for  the  certification  of  the  recordation  of  any  such  instru- 
ment, or  for  wxitten  or  printed  matter  on  the  back  or  cover  thereof, 
which  does  not  form  a  part  of  such  instniment."  (Emphasis  sup- 
plied). 
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Sections  4858  and  4867,  C.G.L.  1927  have  been  brought  forward  as 
Sections  28.22  and  28.24,  Florida  Statutes,  1941,  respectively. 

Section  28.24  provides  in  part  as  follows: 

"The  compensation  of  the  clerk  of  the  circuit  court,  as  clerk  or 
recorder,  shall  be  entirely  by  fees  and,  unless  otherwise  provided, 
shall  be  as  follows: 

"Filing  any  paper  requiring  to  be  filed  .10 

•     «     • 

"Recording  any  pajjer,  first  100  words  or  less .25 

Each  additional  100  words  or  fraction  thereof .12V4" 

You  will  note  that  Section  28.24  treats  the  filing  and  the  recordation 
of  the  instrument  as  two  separate  items  in  the  list  of  items  for  which  the 
clerk  is  allowed  fees.  Therefore,  it  is  my  opinion  that  the  fee  for  filing 
has  not  been  superseded  by  Section  2  of  Chapter  22051  inasmuch  as  said 
Section  2  does  not  refer  to  filing  but  only  to  the  fees  for  recording  an 
Instrument. 

While  it  is  true  that  Section  2  of  Chapter  22051  provides  that  no  fees 
shall  be  allowed  for  the  cost  of  indexing  the  record  of  such  instruments  or 
for  the  certification  of  the  recordation  of  any  such  instruments,  such  pro- 
vision does  not  in  my  opinion  have  reference  to  the  fee  for  registering  or 
docketing  an  instrument. 

Section  28.22,  Florida  Statutes,  1941  under  Subsections  (6)  and  (11) 
treats  registration  of  instruments  and  indexes  as  two  separate  items.  Sec- 
tion 28.24  provides  the  following  as  a  fee  Item  for  the  clerk :  "Docketing — 
.15."  Therefore,  it  is  also  my  opinion  that  there  is  nothing  in  Section  2 
of  Chapter  22051,  Laws  of  Florida,  Acts  of  1943,  which  precludes  a  clerk 
from  charging  the  fee  for  entering  the  instrument  on  the  register  or  docket. 

October  28,  1943.— 043-286, 

JUDGMENTS — RECORDING 

QUESTION :  A  final  judgment  was  entered  on  demurrer  in  a  common 
law  case  in  the  Circuit  Court,  and  same  was  entered  in  the  Clerk's  judgment 
book  wherein  all  judgments  are  recorded.  Attorneys  for  the  plaintiff  are 
appealing  the  case  and  have  requested  that  the  Clerk  record  same  In  the 
"Minutes  of  the  Court"  in  order  to  comply  with  Rule  2,  Subdivision  (C> 
of  the  Rules  of  the  Supreme  Court.  The  Clerk  keeps  a  Circuit  Court 
minute  book  in  which  he  records  only  proceedings  that  have  taken  place 
in  open  court;  in  addition  he  keeps  the  judgment  book  and  also  a  chancery 
order  book  in  which  he  records  all  final  orders  and  decrees. 

1.  Is  not  the  Judgment  in  question  already  recorded  in  the 
"Minutes  of  the  Court"  within  the  contemplation  of  Supreme  Court 
Rule  2.  Subsection  C,  adopted  December  17,  1941,  and  effective  April 
1.  1942? 

2.  Are  the  record  books  which  he  is  now  keeping,  as  set  forth 
above,  in  compliance  with  the  provisions  of  Section  28,21,  Florida 
Statutes,  1941? 

3.  If  such  records  are  not  in  compliance  with  Section  28.21, 
Florida  Statutes,  1941,  what  changes  should  be  made? 

To  Honorahle  Genrfff  B.  Evans,  Clerk  of  the  Circuit  Court j  Alachua  CiMmty, 

OaiaetrilU,  Florida: 

In  reply  I  wish  to  advise  that  Supreme  Court  Rule  2,  Subsection  C 
reads  as  follows: 

(C)  Notice  of  Appeal — Effective  Filing.  The  filing  of  the  notice 
of  appeal  with  the  clerk  of  the  court  whose  order,  judgment  or  decree 
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is  appealed  from  shall  give  the  appellate  court  jurisdiction  of  the 
subject  matter  and  of  the  parties  to  the  appeal,  but  it  shall  neverthe- 
less be  recorded  in  the  minutes  of  the  court  whose  order,  Judgment, 
or  decree  is  appealed  from. 

The  paper  that  this  rule  refers  to  in  my  opinion  means  the  notice  of 
appeal  and  not  the  judgment  and  that  you  should  record  the  notice  of 
appeal  in  the  minutes  of  the  court.  I  also  believe  that  you  should  record 
in  the  Circuit  Court  minute  book  all  final  judgments  regardless  of  whether 
they  are  entered  In  open  comt  or  not  in  order  to  comply  with  Section 
28.21,  Florida  Statutes.  1941.  I  imderstand  it  is  the  practice  of  most  of 
the  clerks  to  also  record  this  Judgment  in  a  judgment  boo):.  This  answers 
your  question  number  2, 

While  I  have  answered  question  number  3  I  will  say  again  that  in 
order  to  comply  with  this  section  of  the  statutes  you  should  record  all 
Judgments  in  the  circuit  court  minute  book. 


March  17.  1944.— 044-86. 

RECORDS  AND  RECORDINa 

QUESTION:  Should  a  Clerk  of  the  Court  accept  for  record  a  war- 
ranty deed  properly  executed  regardless  of  the  fact  that  the  description 
of  the  property  is  unintelligible? 

To  Honorable  Ed  Scotl,  Clerk  of  the  Circuit  Court,  ColUtr  CoKMty, 

Everglade*,  Klorida: 

You  state  that  a  warranty  deed  has  l>een  submitted  to  you  for  record 
dated 'August  20,  1925.  The  property  in  the  deed  Is  described  as  Lot  No. 
11  of  Section  2,  Township  52.  Range  30,  containing  10  acres.  You  also 
state  that  at  one  time  a  good  many  years  ago  a  plat  was  submitted  to  the 
Board  of  County  Commissioners  which  was  not  approved  and  therefore 
not  filed  and  recorded  and  that  the  description  therefore  is  quite  unintelli- 
gible. You  request  me  to  advise  you  if  you  should  record  a  warranty  deed 
in  which  the  description  is  quite  imintelligible  and  confusing.  You  state 
further  that  you  have  searched  the  statutes  and  have  kieen  unable  to  find 
any  restriction  against  recording  such  an  instrument,  but  that  if  this  deed 
is  recorded  it  wiU  cause  confusion  and  possibly  a  cloud  on  the  entire  section. 

In  reply  I  wish  to  advise  that  I  too  have  searched  the  statutes,  as  well 
as  authorities  in  this  state,  and  I  find  nothing  directly  in  point  on  the 
question.  I  do  not  find  in  a  great  many  cases  that  the  Supreme  Court  has 
passed  on  the  question  of  whether  or  not  the  description  contained  in  a 
deed  was  sufficient.  In  many  instances  surveyors  do  not  agree  on  whether 
or  not  descriptions  contained  in  a  deed  are  sufficient  to  enable  them  to 
locate  a  piece  of  property.  I  hardly  think  that  a  Clerk  of  the  Court  should 
take  upon  himself  the  responsibility  of  examining  every  deed  that  is  sub- 
mitted to  him  for  record  and  passing  upon  whether  or  not  the  description 
contained  therein  is  adequate. 

I  am  of  the  opinion  that  when  a  deed  Is  submitted  to  you  that  Is 
properly  executed  In  accordance  with  the  laws  of  the  State  of  Florida  you 
should  record  the  same,  regardless  of  the  fact  that  you  may  not  think  the 
description  is  sufficient,  and  leave  it  up  to  the  courts  to  determine  whether 
or  not  same  should  be  allowed  to  remain  upon  the  public  records  of  your 
county. 
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SHERIFFS 

August  23,  1943.— 043-224. 

EXPENSE— APPREHENSION  AND  TRANSPORTATION 
OF  ESCAPED  PRISONER 

QUESTION :  A  person  convicted  ol  murder  in  the  second  degree  and 
sentenced  to  Hie  imprisonment  escaped  prior  to  being  transferred  to  Rai- 
ford  and  while  he  was  still  in  the  county  of  his  conviction.  A  Sheriff  of 
another  county  has  located  this  person.  If  he  apprehends  this  man  and 
lrai>sports  iiim  to  the  county  of  his  conviction.  wlU  the  State  bear  the 
expense  thereof? 

To  HonortiMe  Speimard  L,  KoUnnd.  Go-vcriior: 

I  wish  to  advise  that  I  am  of  the  opinion  that  the  expense  should  not 
be  borne  by  the  State  because  Section  954.22,  Florida  Statutes,   1941, 

provides: 

"All  prisoners  shall  be  delivered  to  the  superintendent  at  the 
prison,  and  no  prisoner  shall  be  received  by  him,  unless  the  sheriff, 
United  States  Marshal  or  other  officer  having  such  prisoner  in 
charge  shall  also  deliver  a  commitment  in  due  form,  issued  by  au- 
thority of  the  court  committing  such  prisoner.'' 

It  is  quite  obvious  from  this  section  that  it  is  the  Sheriff's  duty  to 
deliver  the  prisoner  to  the  Superintendent  of  the  State  Prison  at  Ralford 
and  until  he  receives  him  there  is  no  responsibility  upon  his  part  to  go 
out  and  gather  in  prisoners  who  have  been  convicted  and  pay  the  expenses 
of  doing  this  as  well  as  transiwrtlng  such  prisoners  to  Raiford. 

You  further  state  that  the  Sheriff  who  made  the  inquiry  is  under  the 
impression  that  the  Governor's  office  offered  a  reward  at  the  time  this 
man  escaped  and  he  wishes  to  know  if  the  reward  is  still  subject  to  pay- 
ment. 

Replying  to  this  question  I  wish  to  call  your  attention  to  Section 
838.06.  Florida  Statutes,  1941,  and  I  believe  that  you  win  find  it  fully 
answers  this  Sheriff's  question: 

"It  is  unlawful  for  any  officer,  state,  county  or  municipal,  or 
any  public  appointee,  or  any  deputy  of  any  such  officer  or  appointee, 
to  exact  or  accept  any  reward,  compensation,  or  other  remuneration 
other  than  those  provided  by  law,  from  any  person  whatsoever  for 
the  performance,  nonperformance  or  violation  of  any  act,  rule  or 
regulation  that  may  be  incumbent  upon  the  said  officer  or  appointee 
to  administer,  respect,  perform,  execute  or  to  have  executed;  Pro- 
vided, that  nothing'  herein  shall  lie  construed  so  as  to  preclude  a 
sheriff  or  his  deputies,  city  marshal  or  policeman  from  accepting 
rewards  or  remuneration  for  services  performed  in  apprehending 
any  criminal."     ( Emphasis  suppheU  > . 

Since  you  do  not  state  whether  or  not  a  reward  was  offered  and  the 
terms  and  conditions  of  same  I  cannot  say  whether  it  would  still  be  pay- 
able. I  am,  however,  of  the  opinion  that  if  it  was  offered  by  a  former 
Governor  and  since  the  Sheriff  has  not  apprehended  this  man.  pending 
advice  from  your  office  on  the  questions  submitted.  I  would  say  that  as  to 
whether  or  not  you  would  pay  a  reward  is  a  matter  for  you  to  determine. 

July  30,  1943.— 043-186. 

EXPENSE— RETURNING  PRISONER 

QUESTION:  Are  Sheriffs  entitled,  under  Section  30,24,  Florida 
Statutes,  1941,  to  necessary  expense  for  returning  a  prisoner  to  Florida, 
including  gasoline  actually  used? 
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To  llotiombte  Henrg  ,V.  Farriur.  Sheriff,  Wajtbington  Cminti),  Ckiplfif,  Floridn: 

You  state  that  you  made  a  trip  to  California  to  bring  back  a  prisoner; 
that  your  County  Attorney  ruled  that  you  were  entitled  to  seven  cents  per 
mile  for  travel,  actual  board  and  lodging,  for  yourself  and  prisoner,  but 
that  he  declined  to  allow  the  bill  for  gasoline  actually  used  in  making  the 
trip.  You  request  my  advice  as  to  whether  or  not  under  Section  30.24, 
Florida  Statutes,  1941.  the  gasoline  bill  should  be  paid  as  a  necessary 
expense  in  connection  with  this  trip. 

Section  30.24  reads: 

"The  sheriffs  of  the  several  counties,  when  required  to  go  beyond 
the  limits  of  this  state  to  bring  back  a  prisoner  charged  with  any 
offense,  or  who  has  been  convicted  of  any  crime  in  this  state,  and 
has  escaped,  shall  charge  the  sum  of  seven  cents  per  mile  for  the 
actual  distance  traveled  beyond  the  limits  of  this  state,  together  with 
the  same  mileage  for  his  prisoner,  and  in  addition  thereto  he  shall 
receive  the  actual  and  necessary  expense  on  account  of  returning 
the  prisoner  to  the  State  of  Florida."     (Emphasis  supplied) . 

I  am  of  the  opinion  that  since  there  is  no  per  diem  allowance  made 
to  compensate  you  for  your  services  In  returning  this  prisoner  and  in  view 
of  the  fact  that  the  emphasized  portion  of  the  foregoing  section  of  our  stat- 
utes provides  that  you  shall  receive  the  actual  and  necessary  expense  on 
account  of  returning  the  prisoner,  you  should  be  entitled  to  reimbursement 
for  gasoline  purchased  by  you  and  actually  used  in  making  the  trip.  If 
this  construction  is  not  placed  upon  the  statute  then  it  simply  means  that 
you  might  not  receive  any  compensation  whatsoever  for  your  services  in 
returning  a  prisoner  to  this  state  because  I  can  conceive  of  a  situation 
where  the  expense  would  be  greater  than  seven  cents  a  mile  allowed  you 
for  each  mile  traveled  and  I  cannot  believe  that  this  was  the  Intention  of 
the  Legislature,  It  therefore  seems  to  me  the  only  reasonable  construction 
to  plade  upon  this  section  is  the  one  that  I  have  given  it.  , 

June  24,  1943.— 043-144. 

FEES — COUNTY    TRAFFIC    OFFICERS 

QUESTION:  Does  the  opinion  of  the  Attorney  General  dated 
January  13,  1943,  conflict  with  the  opinions  of  October  22,  1936,  and 
September  13,  1941,  as  to  arrests  and  service  of  criminal  process  In  non- 
traflic  violations  of  the  laws  of  this  state? 

To  Honorable  Bryan  Willit,  Statr  Auditor: 

Each  of  the  above  opinions  seems  to  relate  to  arrests  and  service  of 
criminal  process  by  county  traffic  patrolmen  appointed  pursuant  to 
Chapter  18396,  Laws  of  Florida,  Acts  of  1937,  and  similar  laws. 

The  opinion  of  Octolwr  22,  1936,  relates  to  fees  and  commissions  for 
arrests  and  service  of  criminal  process,  and  per  diem  for  court  attendance, 
by  traflic  patrolmen  appointed  pursuant  to  Chapter  12002,  Laws  of 
Florida,  Acts  of  1927;  and  in  effect  holds  that  such  compensation  &a 
relates  to  proceedings  concerning  traffic  violations  should  be  paid  into  the 
fine  and  ■  forfeiture  fund  and  not  to  the  Sherifl  or  other  officer,  and  that 
such  compensation  as  relates  to  proceedings  concerning  nontraffic  viola- 
tions should  be  paid  to  the  Sheriff  or  other  officer.  The  holding  under 
the  opinion  of  September  13,  1941,  was  substantially  the  same  as  the 
holding  under  the   1936   opinion. 

The  holdings  pf  the  opinion  of  January  13,  1943,  insofar  as  they 
relate  to  the  subject  matter  treated  by  the  opinions  of  1936  and  1941,  are 
east  In  such  general  terms  as  to  require  reference  to  the  request  for  such 
opinion.  By  reference  to  tine  said  request  for  opinion  we  And  that  only 
arrests    and    service    of    criminal    process    in    connection    with    traffic 
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Violations  are  involved;  arrests  and  service  of  criminal  process  in  con- 
nection with  non traffic  violations  are  not  involved.  The  opinions  of  1936 
and  1941  were  not  confined  to  trafiTlc  violations  but  extended  to  non  traffic 
violations  as  well. 

Under  Chapter  18396,  Laws  of  Florida,  Acts  of  1937,  and  similar  laws, 
the  traffic  patrolmen  are  employed  by  the  Board  of  County  Commis- 
sioners solely  for  the  purpose  of  enforcing  the  traffic  laws  and  rules 
of  the  road  and  are  only  indirectly  concerned  with  the  enforcement  of 
other  laws.  In  order  to  give  these  officers  police  powers  they  are  com- 
missioned Deputy  Sheriffs  by  the  Sheriff  of  the  county  wherein  they  are 
employed  and  as  such  are  duly  constituted  Deputy  Sheriffs.  If  the 
Sheriff  has  a  vaUd  objection  to  any  person  employed  by  the  Board  of 
County  Commissioners,  for  duty  as  a  road  patrolman,  he  may  refuse  to 
commission  him  as  a  Deputy  Sheriff  (State  vs.  Gandy,  130  Fla.  407,  178 
So.  166).  Being  a  duly  commissioned  Deputy  Sheriff  it  seems  that  the 
Sheriff  might  give  him  process  to  serve  so  long  as  it  does  not  interfere 
with  his  duties  as  traffic  patrolman.  Under  the  statute  the  compensation 
of  the  traffic  patrolmen  is  paid  by  the  county  from  the  Pine  and  For- 
feiture Fund  of  the  county,  and  such  officers  are  prohibited  from  re- 
ceiving, charging  or  collecting  any  other  compensation  than  their  monthly 
salary.  To  reimburse  the  Pine  and  Forfeiture  Fund,  for  the  payment  of 
the  salaries  of  the  traffic  patrolmen,  the  statute  provides,  in  substance, 
that  the  fees  such  officer  might  have  been  entitled  to  under  the  general 
law.  shall  be  collected  and  paid  into  the  said  Pine  and  Porefeiture  Fund. 
These  fees  under  the  statutes  relate  to  traffic  violations  only  and  not 
to  nontraffic  violations.  The  requirement  that  the  fees  relating  to  traffic 
violation  cases  be  paid  into  the  Pine  and  Forfeiture  Fund,  cannot  be  cir- 
cumvented by  observing  the  violation  and  later  obtaining  a  warrant  of 
arrest  and  claiming  compensation  for  its  service. 

In  my  opinion  if  the  Sheriff  elects  to  have  any  of  his  deputies  em- 
ployed as  traffic  patrolmen  serve  any  criminal  process  relating  to  non- 
traffic  violations  he  may  do  so,  provided  such  work  will  not  interfere 
with  their  traffic  work,  and  fees  may  be  collected  for  such  service  and 
retained  by  the  officer.  For  the  purpose  of  preventing  fraud,  I  am  of  the 
opinion  that  tlie  statutes  require  that  the  traffic  laws  be  eriforced,  inso- 
far as  possible,  by  the  traffic  patrolmen  and  that  all  fees  for  such  service 
be  paid  into  the  Pine  and  Forfeiture  Fund  of  the  county. 

Inasmuch  as  the  opinion  of  January  13,  1943,  should  be  construed  as 
applying  to  arrests  and  service  of  process  in  traffic  cases  only,  and  not  to 
nontraffic  cases,  when  so  construed  there  are  no  conflicts  between  said 
opinion  and  the  opinions  of  October  22,  1936,  and  Septemt>er  13,  1941. 

December  28,  1943.— 043-342. 

PEES— PAROLE  REVOCATION  HEARING 

QUESTION:  May  the  Parole  Commission  legally  compensate  a 
Sheriff  for  services  in  attending  a  session  of  the  Commission  held  for  the 
purpose  of  determining  whether  the  parole  of  a  parolee  should  be  revoked? 

To  IlonorabU  Joseph   Y,  Cheney,  Chnirman,  Florida  Parole  CommUaion; 

Under  the  provisions  of  Section  30.23,  Florida  Statutes,  1941,  a  Sheriff 
is  entitled  to  a  fee  of  $4,00  per  day  for  attendance  upon  a  court. 

Under  the  provisions  of  Chapter  947,  Florida  Statutes,  1941,  the 
Parole  Conunission  is  clothed  with  the  power  and  authority  to  cause  the 
arrest  of  a  parolee  who  has  been  charged  with  violating  the  conditions  of  his 
parole,  and  then  to  conduct  a  hearing  to  determine,  upon  the  basis  oJ 
testimony  presented  to  the  Commission,  whether  the  charge  of  parole 
violation  is  true.  Thereupon,  the  Commission  is  authorized  to  enter  its 
order  continuing  in  effect,  amending,  or  revoking  the  original  order  of 
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parole.    In  the  discharge  of  these  duties,  it  te  my  opinion  that  the  Com- 
mission acts  as  a  quasi- judicial  body. 

When  the  alleged  parole  violator  is  being  held  without  bail,  It  is 
readily  apparent  that  the  prisoner  must  be  in  the  custody  of  an  officer  at 
the  time  of  and  during  the  Commission's  hearing. 

It  is  my  opinion  that  the  attendance  fee  as  charged  by  the  Sheriff  is 
proper  and  that  your  Commission  is  clothed  with  the  authority  to  approve 
tlie  same  for  payment. 

March  25.  1943.— 043-86. 

INVESTIGATIONS  OF  CRIME— BILL  FOR  SERVICES 

QUESTION:  I,  Who  should  approve  for  payment  bills  for  services 
rendered  by  Sheriffs  in  pursuance  of  orders  to  such  officers  to  make  in- 
vestigation of  crimes? 

2.  May  Constables  render  like  services  in  pursuance  of  like  orders  to 
them  to  make  investigation  of  crimes? 

To  Honorable  Bryan  Willis,  State  Auditor: 

Section  I,  Chapter  20943,  Laws  of  Florida,  Acts  of  1941,  provides  a 
per  diem  of  six  dollars  to  Sheriffs  for  "investigation  of  crimes  when  made 
under  the  direction  of  the  State's  Attorney,  County  Solicitor  or  other 
prosecuting  officer"  and  further  provides  that  biU  for  such  services  is  "to 
be  approved  by  the  court."  These  provisions  were  introduced  into  the  laws 
of  this  state  for  the  first  time  by  the  1941  Act. 

The  answer  to  the  first  question  above  stated  depends  upon  the  con- 
struction of  the  phrase  "to  be  approved  by  the  court."  Does  this  phrase 
have  reference  to  the  court  for  wiiich  the  person  directing  the  investigation 
is  prosecuting  officer  or  does  it  have  reference  to  committing  magistrates 
generally? 

Statutes  should  be  given  their  plain  and  obvious  meaning  (Maryland 
Casualty  Company  vs.  Sutherland,  125  Fla.  282,  169  So.  6791  and  where  the 
meaning  is  clearly  expressed  by  the  language  used,  when  considered  in  its 
ordinary  grammatical  sense,  rules  of  construction  and  interpretation  are 
unnecessary  and  inapplicable  (Clerk  vs.  Kreidt,  145  Fla.  1,  199  So.  333). 
Effect  should  be  given  to  plain  and  unambiguous  language  used  in  a  statute 
(Voorhees  vs.  Miami,  145  Fla.  402,  199  So,  402).  The  above  statute  makes 
reference  to  prosecuting  attorneys  of  particular  courts,  to  wit.  State's 
Attorney  (Circuit  Court),  County  Solicitor  (Criminal  Court  of  Record)  and 
other  prosecuting  officers  (County  Courts,  County  Judges'  Courts  and 
Courts  of  Crimes).  Justice  of  the  Peace  Courts  have  no  prosecuting 
attorney.  State  Attorneys  have  power  and  authority  to  investigate  or 
cause  to  be  investigated  all  crimes  within  their  circuits,  whether  triable  by 
the  Circuit  Court  or  in  some  other  court,  and  may  present  the  same  to 
their  grand  jiules. 

The  Legislature  evidently  intended  something  more  than  preserving 
the  peace  by  the  investigation,  because  the  Sheriff  and  all  judicial  officers 
are  conservators  of  the  peace  (Section  36.  Article  V.  Florida  Constitution; 
Sections  144.01  and  901.01,  Florida  Statutes,  1941)  and  are  by  law  author- 
ized and  required  to  preserve  the  peace.  The  investigation  doubtless  was 
intended  as  an  aid  to  the  prosecuting  officer  in  determining  whether  the 
case  should  be  presented  to  the  grand  jury,  whether  an  information  sliould 
be  filed,  or  in  preparing  the  case  for  trial,  and  not  as  a  measure  for  preserv- 
ing the  peace  which  the  Sheriff  is  duty  bound  to  do  without  any  direction. 
State  Attorneys  may  make  Investigation  of  crimes  triable  in  any  of  the 
courts  of  the  state. 

Section  37.20,  Florida  Statutes,  1941,  provides  that  "the  fees  of  con- 
stables sliall  be  the  same  as  are  at  this  time  allowed  sheriffs  for  like 
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services."  This  section  was  enacted  prior  to  Chapter  20943.  Laws  o(  Florida, 
Acts  of  1941,  so  that  the  Sheriffs'  fees  provided  by  said  chapter  are  inap- 
piicable  to  Constables  (see  Wiihams  vs.  State,  100  Fia.  1570,  131  So.  864). 
Prior  to  the  enactment  of  said  Chapter  20943  thiere  was  no  provision  of 
law  providing  a  fee  for  making  investigation  of  crime  by  the  Sheriff:  conse- 
quently there  is  no  such  provision  with  regard  to  constables  now  applicable 
to  them. 

I  am,  therefore,  of  the  opinion  that  the  phrase  "to  be  approved  by 
the  court,"  contained  in  the  1941  act,  has  reference  to  the  court  for  which 
the  officer  directing  the  investigation  has  power  and  authority  to  direct 
the  same,  and  not  to  committing  magistrates  authorized  to  issue  warrants, 
hold  preliminary  hearings  and  hold  for  trial.  The  State  Attorney  has 
power  to  direct  the  investigation  for  any  of  the  Criminal  Courts  until  the 
time  an  indictment  is  returned  or  an  information  is  filed ;  other  prosecuting 
attorneys  only  have  power  to  direct  the  investigation  of  crimes  triable  by 
their  courts. 

Therefore,  the  above  questions  should  be  answered  as  follows,  to  wit: 

1.  The  court  whose  prosecuting  attorney  directed  the  Investiga- 
tion, or,  in  the  case  of  the  State's  Attorney,  the  court  for  which  the 
investigation  was  directed  or  the  court  having  jurisdiction  to  try  the 
crime  charge,  should  approve  the  bill  for  services. 

2.  There  being  no  provision  in  the  statutes  for  compensation 
for  services  rendered  by  Constables  in  connection  with  such  investi- 
gations, no  such  bill  for  services  may  be  approved  for  them.  Because 
of  this  fact  no  Constable  should  be  called  upon  to  malce  such  investi- 
gations, unless  the  services  are  to  be  performed  without  compensation. 

Justices  of  the  Peace  have  no  prosecuting  attorneys  under  the  general 
law.  I  see  no  reason  why  the  bills  for  services  above  mentioned  may  not 
be  mailed  to  the  court  for  its  approval. 

April  1,  1943.— 043-83. 

MILEAGE  FEES 

QLTESnON:  1.  Where  an  officer  has  a  warrant  for  a  prisoner  and 
goes  after  him  and  returns  him  to  jail,  is  he  allowed  to  charge  mileage  two 
ways  or  ttiree  ways? 

2.  Where  an  officer  has  a  warrant  and  goes  after  a  prisoner  and 
returns  with  a  good  bond  instead  of  the  prisoner,  how  many  ways  mileage 
should  he  charge? 

To  H/ynoTable  T.  A.  Crenrt,  Conttable  Stk  DUtrirt,  Siiiifanne*  County, 
Bran  ford,  Florida: 

1.  The  Supreme  Court  in  the  case,  Traylor  et  al,  as  County  Com- 
missioner of  Sumter  County  and  Roy  Caruthers,  Clerk  of  Circuit  Court  vs. 
W.  T.  Coleman,  Sheriff  of  Sumter  County,  9  So.  2d.  417,  wherein  the 
Sheriff  returned  a  prisoner,  held  that  he  would  be  entitled  to  a  three  way 
mileage. 

2.  In  answer  to  this  question  I  am  of  the  opinion  that  it  would  only 
be  proper  to  charge  a  two  way  mileage  in  view  of  our  statute  to  prohibit 
a  charge  of  constructive  mileage. 

June  4,  1943.— 043-131. 

MILEAGE— KErrURNING  PRISONERS  FROM  ANOTHER  COUNTY 

QUESTION :  Where  a  Sheriff  of  one  county  goes  into  another  county 
to  return  prisoners,  arrested  in  such  other  county  and  held  for  him,  to 
his  county,  to  what  fees  is  he  entitled  for  such  return  of  prisoners,  where 
there  are  more  than  one  returned  at  the  same  time? 
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To  the  Board  of  County  Commi»naner»,  Jrcadia,  Florida: 

In  the  case  of  Traylor  vs.  State  ex  rel.,  Coleman,  Sheriff,  151  Fla,  322, 
9  So.  2nd.  417,  it  was  contended  that  the  Sheriff  was  entitled  to  mileaKe 
each  way  for  his  services  but  was  not  entitled  to  additional  mileage  for  the 
prisoner;  with  which  contention  the  Court  disagreed  and  held  that  he  was 
entitled  to  mileage  for  himself  and  also  for  the  prisoner.  This  holding  was 
based  upon  the  provision  in  the  ShertflE's  Fee  Law  for  "removal  of  prisoner 
to  or  from  jail,  per  mile  each  way  .  .  .  IZVa  (cents)."  Under  the  construc- 
tion placed  upon  the  statute  by  the  Supreme  Court  1  am  of  the  opinion 
that  the  Sheriff  is  entitled  to  mileage,  from  Sebrlng  to  Arcadia,  for  each 
prisoner  returned  by  him. 

Under  the  law  this  office  can  render  official  opinions  to  state  officials 
and  boards  only,  therefore  this  opinion  should  be  taken  as  unofficial. 

August  25,  1943.— 043-217. 

NEPOTISM— STATUTE  WAIVER 

QUESTION:     Has   the   Governor   authority   to   waive   the   Nepotism 

Statute? 

To  Honorable  Spf^sard  L.  Holland,  Governor : 

I  wish  to  advise  that  the  Nepotism  Statute  reads  as  follows : 

"Any  state  officer,  member  of  state  board,  county  officer,  mem- 
ber of  county  board  or  commission,  city  official,  or  his  appointee, 
who  shall  knowingly  employ,  either  directly  or  Indirectly,  any  person 
related  within  the  fourth  degree,  either  by  consanguinity  or  by 
affinity,  to  such  state  officer,  member  of  state  board,  county  officer, 
member  of  county  Ixjard  or  commission,  city  official,  or  his  appointee, 
shall  be  deemed  guilty  of  misfeasance  and  malfeasance  in  office  and 
subject  to  removal  therefor;  provided,  however,  that  the  provisions 
of  this  section  shall  not  apply  to  the  officers  above  who  employ  only 
one  person  related  to  them  as  above  set  out." 

Section  116.11,  Florida  Statutes.  1941,  provides  that  anyone  violating 
the  above  statute  shall  forfeit  all  compensation,  etc.,  during  the  time  of 
such  violation.  The  law  does  not  provide  that  anyone  can  waive  its  pro- 
visions and  I  know  of  no  general  law  that  would  authorize  you  to  waive 
the  same. 

I  am  therefore  of  the  opinion  that  you  have  no  discretion  in  the  matter 
and  cannot  state  that  you  Will  waive  the  Nepotism  Statute. 

June  16.  1944.— 044-176. 

TRANSPORTATION  OF  VENEREAL  PATIENTS— MXLEAQE 

QUESTION:  What  amount  of  mileage  may  be  charged  by  a  SherifT 
or  his  deputy  for  transporting  prisoners  to  the  Venereal  Quarantine  Camp 
at  Ocala? 

To  Honorable  Emit  Yde,  Sheriff,  Lake  County,  Tttvaret.  Florida: 

Chapter  21948,  Laws  of  Florida,  Acts  of  1943,  provides  for  the  quaran- 
tine and  treatment  of  such  persons,  their  transportation,  etc.  Section  5 
of  that  Act  is  as  follows: 

"The  sheriffs  of  the  several  counties  of  the  State  shall  receive 
the  same  fees  and  mileage  for  service  rendered  under  this  Act  as  are 
prescribed  for  Uke  service  Ln  criminal  cases,  such  fees  and  mileage 
to  be  paid  out  of  the  Pine  and  Forfeiture  Fund  of  the  county 
involved." 

Under  Section  30.23,  Florida  Statutes,  1941,  the  Sheriff  is  permitted  to 
charge  12^^  per  mile  each  way  for  the  removal  of  a  prisoner  to  or  from 
jau. 
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In  Tray  lor  et  al.  vs.  State  ex  rel.  Coleman,  9  So,  2d  417,  the  Supreme 
Court  held  that  in  addition  to  his  charges  of  12  Vi^  per  mile  each  way,  the 
Sheriff  was  also  entitled  to  charge  12  Va^  per  mile  for  the  prisoner. 

It  is  my  opinion  therefore  that  in  transporting  a  prisoner  to  the  camp 
12^^  per  mile  may  be  charged  for  the  Sheriff  or  his  deputy  and  l2>/2^ 
per  mile  for  the  prisoner.  In  addition  to  the  foregoing  charges,  12  Va^  per 
mile  for  the  SheriS  or  his  deputy  on  the  return  trip  may  be  charged. 

CRIMINAL  COURT  OF  RECORD 

July  19,  1843. — 043-172. 

ASSIGNMENT  OF  JUDGE— ESCAMBIA  COUNTY  COURT  OF  RECORD 

QUESTION:  Is  the  Governor  authorized  under  the  Constitution  and 
Laws  of  Florida  to  assign  the  Judge  of  the  Court  of  Record  of  Escambia 
County  to  serve  as  Judge  in  the  Criminal  Courts  of  Record  of  our  State? 

To  Honorable  Spessard  L.  Holland ,  Oovernor : 

I  wish  to  advise  that  under  Section  32.06,  Florida  Statutes,  1941,  you 
undoubtedly  have  the  authority  to  transfer  the  Judge  of  one  Criminal 
Court  of  Record  to  another  Criminal  Court  of  Record  for  the  causes  men- 
tioned in  this  section. 

Section  39  of  Article  V  of  our  Constitution  created  the  Court  of  Record 
of  Escambia  County.  This  was  done  by  simply  talting  over  the  Criminal 
Court  of  Record  for  that  county  as  It  then  existed. 

Section  41  of  Article  V  provides: 

"All  the  provisions  of  the  Constitution  and  all  laws  enacted  In 
consonance  therewith  pertaining  to  the  said  Criminal  Court  of 
Record  and  the  officers  thereof  including  the  manner  of  the  appoint- 
ment or  election  and  the  terms  of  office  and  compensation  of  said 
officers,  shall  apply  with  like  effect  to  the  said  Court  of  Record  and 
the  officers  thereof,  except  as  provided  by  these  amendments.  ..." 

None  of  the  amendments  prohibited  the  transfer  of  the  Judge  of  the 
Court  of  Record  of  Escambia  County  to  a  Criminal  Court  of  Record  of 
some  other  county,  and  while  a  narrow  construction  might  be  placed  upon 
the  above  quoted  langruage  of  Section  41  of  Article  V  of  our  Constitution,  I 
am  inclined  to  believe  that  it  should  take  a  broader  interpretation  for  the 
reason  that  the  1943  Act  of  the  Legislature,  to  wit.  Chapter  21770,  Laws  of 
Florida,  Acts  of  1943,  provides  for  the  interchange  of  judges  between  a 
Court  of  Record  of  Escambia  County  and  the  Circuit  Court  of  said  county. 

In  view  of  the  fact  that  the  Judge  of  the  Court  of  Record  of  Escambia 
County  can  interchange  with  the  Judge  of  the  Circuit  Court  of  Escambia 
County  which,  of  course,  is  a  court  of  higher  jurisdiction,  it  is  proper  to 
say  tliat  he  should  be  assignable  to  a  court  of  lesser  jurisdiction  than  his 
own;  to  wit,  a  Criminal  Court  of  Record,  and,  therefore,  since  he  will  be 
really  performing  the  functions  in  other  courts  that  he  could  perform 
in  his  own  court,  I  feel  that  I  should  for  this  reason  depart  from  my 
opinion  to  you  under  date  of  December  5,  1942,  and  now  hold  that  the 
Judge  of  tile  Court  of  Record  of  Escambia  County  can  be  assigned  or  trans- 
ferred to  preside  in  a  Criminal  Court  of  Record  of  some  other  county. 
However,  I  do  not  mean  to  be  understood  as  holding  that  a  Judge  of  a 
Criminal  Court  of  Record  could  be  transferred  and  assigned  to  preside 
in  the  Court  of  Record  in  Escambia  County. 

Nevertheless,  due  to  the  fact  tliat  some  one  might  question  such  trans- 
fer and  assignment  of  the  Judge  of  tlie  Court  of  Record  to  a  Criminal 
Court  of  Record  and  thereby  delay  criminal  prosecution,  I  suggest  that 
you  procure  an  opinion  from  the  Supreme  Court  in  the  matter. 
October  24,  1944.— 044-311. 
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GOVERNOR'S    ADTHORITY— ASSIGNMENT    OP    STATE    ATTORNEY 
TO  PROSECUTE  CASES 

QUESTION:  May  the  State  Attorney  of  the  First  Judicial  Circuit  be 
assigned  to  prosecute  certain  criminal  cases  In  the  Court  of  Record  of 
Escambia  County,  and  before  the  Justice  of  the  Peace  where  such  criminal 
prosecutions  were  instituted? 

To  Honorable  Spettard  L.  Holland,  Oovernor : 

Under  the  Constitution  of  this  State  Uiere  is  a  County  Solicitor  of  the 
Court  of  Record  of  Escambia  County,  Florida,  who  is  the  prosecuting  at- 
torney of  that  court.  No  express  provision  is  made  by  the  Constitution  or 
statutes  of  this  state  authorizing  the  Crovemor  to  assign  a  County  Solicitor 
or  State  Attorney  to  prosecute  criminal  cases  in  the  Court  of  Record  of 
Escambia  County,  or  the  Criminal  Courts  of  Record  of  any  other  county. 

Section  41  of  Article  V  of  the  Constitution  of  Florida  provides  that  all 

the  provisions  of  the  Constitution  and  all  laws  enacted  in  consonance 
therewith,  pertaining  to  Criminal  Courts  of  Record  and  the  oftlcera  thereof, 
shall  apply  with  like  effect  to  the  Court  of  Record  of  Escambia  County. 

In  an  advisory  opinion  to  the  Governor  dated  December  17,  1943,  in 
which  you  asked  the  Supreme  Court  of  Florida  if  you  had  authority  to 
assign  a  State  Attorney  or  County  Solicitor  to  represent  the  State  In  the 
prosecution  of  criminal  cases  in  a  C/iminal  Court  of  Record,  that  Court 
advised  that  you  did  have  the  authority  to  assign  a  County  Solicitor,  but 
the  opinion  is  silent  as  to  your  authority  to  assign  a  State  Attorney.  See 
Advisory  Opinion  to  the  Governor,  10  So.  2d.  926. 

In  view  of  the  fact  that  the  Supreme  Coiu-t  of  Florida  held  ttiat  the 
Governor  is  authorized  to  assign  a  County  Solicitor,  although  there  Is  no 
express  provision  of  law  for  such  assignment,  and  the  further  fact  that 
Section  31,  Article  V,  of  the  Constitution  of  the  State  of  Florida,  provides 
that  \he  residing  State  Attorney  in  the  county  shall  be  eligible  for  appoint- 
ment as  County  Solicitor,  it  would  appear  that  you  may  have  authority  to 
assign  said  State  Attorney  to  the  Court  of  Record  of  Escambia  County,  he 
being  the  resident  State  Attorney.  However,  since  such  assignment.  If 
unauthorized  by  law,  would  vitiate  any  information  filed  by  the  State 
Attorney,  I  think  it  proper  that  you  ask  the  Supreme  Court  for  an  adrl30]7 
opinion,  as  this  would  be  the  only  safe  procedure  to  follow. 

I  call  your  attention  to  the  fact  that  you  do  have  the  authority  to  as- 
sign a  County  SoUcitor  from  another  coimty  to  try  criminal  cases  In  the 
Court  of  Record  of  Escambia  County,  and  I  also  mention  the  fact  that 
Section  32,17,  Florida  Statutes,  1941,  provides  that  the  Judge  of  the  Court 
of  Record  of  Escambia  County  may  appoint  an  acting  County  SoUcitor  In 
the  event  the  County  Solicitor  is  disqualifled  or  unable  to  act. 

It  is  unnecessary  to  assign  a  State  Attorney  or  County  Solicitor  to 
prosecute  these  cases  before  a  Justice  of  the  Peace,  for  the  reason  that  a 
valid  assignment  to  prosecute  such  cases  in  the  Court  of  Record  of  Es- 
cambia County — such  court  having  trial  jurisdiction  of  the  cases — Is 
sufficient  authority  to  prosecute  the  cases  before  a  Justice  of  the  Peace. 

December  16,  1943. — 043-334. 

INDICTMENTS  AND  INFORMATIONS 

QUESTION:  What  power  have  prosecuting  attorneys  of  County 
Courts  and  County  SoUcitor s  of  Criminal  Courts  of  Record  to  enter  a  nolle 
prosequi  in  criminal  cases  and  to  change  or  reduce  criminal  charges? 

To  Honorabh  J.  3.  Oilliam,  Direct  Of,  Department  of  Public  Safetg: 

For  your  information,  Sections  32.18,  32.19,  34.12,  34.13.  34.14,  932.47 
and  932.48,  Florida  Statutes,  1941,  prescribe  the  general  duties,  powers  and 
methods  of  prosecution  of  County  SoUcitors  and  prosecuting  attorneys. 
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I  find  no  statute  regulating  the  power  of  the  prosecuting  officer  to 
enter  a  noUe  prosequi.  The  weight  of  authority  and  the  common  law  rule 
are  that  In  the  absence  of  such  a  statute  the  matter  of  entering  a  nolle 
prosequi  rests  entirely  within  the  discretion  of  the  prosecuting  officer, 
without  the  necessity  of  his  securing  the  Court's  consent,  before  the  Jury 
is  empaneled.  While  a  criminal  case  Is  before  the  Jury  the  practice  is 
different  in  the  several  states,  and  in  some  states  the  prosecutor  must 
obtain  leave  of  the  Court  to  enter  a  nolle  prosequi,  while  In  other  states 
it  is  not  necessary  that  he  do  so.  See  14  Am.  Jur.  page  967,  22  CJ.S.  707. 
However,  aside  from  the  question  of  the  power  of  the  prosecuting  officer, 
it  is  the  custom  in  this  state  for  prosecuting  officers  to  obtain  the  Court's 
consent  to  the  entry  of  a  nolle  prosequi,  after  the  trial  has  begun  by  the 
empaneling  of  a  jury,  or  otherwise. 

I  likewise  find  no  statute  regulating  the  power  of  a  prosecuting  officer 
in  changing  or  reducing  a  criminal  charge  after  he  voluntarily  enters  a 
nolle  prosequi  or  otherwise  abandons  the  original  charge  or  complaint. 
Sections  32.19,  34.12  and  932.47,  Florida  Statutes,  1941,  provide  that  infor- 
mations may  be  filed  by  prosecuting  officers  without  leave  of  the  Court. 
Furthermore,  It  has  already  been  noted  that  the  prosecuting  officer  has  the 
power  to  enter  a  nolle  prosequi  In  a  criminal  case  before  trial  and  this 
indicates  the  original  charge,  complaint  or  Information  may  be  abandoned 
leaving  the  way  open  for  the  prosecutor  to  flie  a  new  Information. 

Therefore.  I  think  that  the  present  custom  and  practice  followed  by 
prosecuting  officers  in  this  state  ■  of  changing  or  reducing  before  trial 
charges  contained  in  original  complaints  or  Informations,  are  matters  lying 
within  their  sole  power  and  sound  discretion.  However,  the  law  con- 
templates that  a  prosecuting  officer  will  perform  his  duty  and  in  represen- 
ing  his  client,  the  State,  will  act  in  ail  good  faith,  and  that  he  will  never 
arbitrarily  or  imtawfully  reduce  or  change  a  higher  o  Sense  to  a  lesser 
offense,  but  will  only  change  or  reduce  a  charge  where  the  facts  and  cir- 
cumstances justify  his  doing  so. 

After  an  indictment  or  information  has  been  quashed  on  motion  of  the 
accused,  it  is  apparently  necessary  that  the  Court's  consent  be  secured  by 
the  prosecutor  before  a  new  Information  is  filed.  Section  909.05,  Florida 
Statutes,  1941. 


COUNTY  COUKT8 

October  20,  1944,-044-307. 

DOCKET  FEE  IN  CIVIL  CASES 

QUESTION:  Is  the  $3.00  docket  for  each  civil  case  filed  chargeable 
as  costs  in  the  case  or  should  it  be  paid  by  the  county? 

To  Honorable  Hiram  \V.  Bryant,  Justice  of  the  Peace,  Lee  County, 

Fort  Myers.  Florida: 

The  County  Court  of  Lee  County  was  established  by  Chapter  9355,  Acts 
of  1923.    Section  3  of  the  Act  is  as  follows: 

"The  County  Judge  of  said  County  shall  be  the  Judge  of  said 
Court,  and  shall  receive  a  salary  of  $1,200.00  per  year,  to  be  paid 
monthly  by  the  Board  of  County  Conamissioners ;  and  also  a  docket 
fee  of  $3.00  for  each  civil  case  filed  in  said  Court." 

Answerir^  your  question,  it  is  my  opinion  that  the  fee  of  $3.00,  which 
Is  called  a  docket  fee,  should  be  charged  as  a  part  of  the  costs  in  the  case 
and  is  not  payable  by  the  county. 


BHMNIAL  REPORT  OP  THE  ATTORNEY  OENERAL  12S 

COUNTY  JUDGES'  COURTS 

April  10,  1944.— 044-122. 

JDRISDICnON— COURT    OF    RECORD 

QUESTION:     1.    Is  a  County  Judge  a  Probate  Judge? 
2.     Is  a  County  Judge's  Court  a  Court  of  Record? 

To  Hoiwrable  Spegsard  L.  Holland,  Oofernor : 

In  reply  I  wi£h  to  advise  that  Section  36.01,  Florida  Statutes,  1941, 
Subsection  3,  provides  that  County  Judges  shall  have: 

"Jurisdiction  of  tlie  settlement  of  estates  of  decedents  and 
minors;  to  take  probate  of  wills;  to  order  the  sale  of  real  estate  of 
minors;  to  grant  letters  testamentary,  of  administration  and  of 
guardianship:  and  to  discharge  the  duties  usually  pertaining  to 
courts  of  probate." 

This  answers  your  first  Question  as  to  whether  or  not  a  County  Juttee 
is  a  Probate  Judge. 

Section  36.02  reads  as  follows: 

"County  Judge's  courts  shall  be  courts  of  record,  and  county 
judges  shall  have  authority  to  make  all  orders  or  decrees,  and  to 

issue  every  and  all  process  necessary  to  maintain  and  carry  out  their 
constitutional  jurisdiction,  or  to  enforce  their  authority,  and  to  enter 
and  enforce  their  judgments  and  decrees  in  all  matters  wherein  they 
have  jurisdiction." 

This  answers  your  Question  as  to  whether  or  not  a  County  Judge's 
Court  is  a  Court  of  Record. 

July  25.  1944.— 044-214, 

JURISDICTION  TO  TRY  ESCAPED  COUNTY  PRISONERS 

QUESTION:  Has  the  County  Judge's  Court  Jurisdiction  to  try  escaped 
county  prisoners? 

To  Honorable  Lomi»  Butler,  Counti/  Judge,  Perrg,  Florida: 

Subsection  (4)  of  Section  36.01,  Florida  Statutes,  1941,  fixes  the  trial 
jurisdiction  of  County  Judges'  Courts  in  criminal  cases.  Under  this  section 
the  County  Judge's  Court  has  jurisdiction  to  try  all  misdemeanors  punish- 
able by  fine  not  estceeding  $500.00  or  Imprisonment  not  exceeding  six 
months,  or  both. 

Section  54.30  denounces  tlie  crime  of  prison  escape  and  provides 
punishment  therefor  not  to  exceed  one  year.  This  section  applies  only 
to  state  prisoners  and  not  county  prisoners. 

We  have  no  statute  in  this  state  denoimcing  the  crime  of  escape  of 
county  prisoners.  Common  law  crimes  are  a  part  of  the  Law  of  Florida 
except  where  superseded  by  the  Constitution  or  statutes  of  this  state.  See 
Sections  2.01  and  775.01.  Florida  Statutes.  1941.  Escape  Is  a  common  law 
crime  applicable  in  this  state  to  county  prisoners.  See  State  ex  rel  Farrtor 
V,  Faulk,  et  al..  102  Fla.  286,  136  So.  601.  The  punishment  for  common  law 
crimes  is  fixed  by  Section  775.02,  Florida  Statutes,  1941,  by  fine  not 
exceeding  $500.00  or  imprisonment  not  exceeding  twelve  months. 

It  is  apparent,  therefore,  that  the  County  Judge's  Court  does  not  have 
Jurisdiction  to  try  either  the  statutory  crime  of  the  escape  of  a  state 
prisoner  or  the  common  law  crime  of  the  escape  of  a  county  prisoner,  but 
such  jurisdiction  is  vested  in  the  Circuit  Court  of  your  county.  You  do,  how- 
ever, have  jurisdiction  as  a  committing  magistrate  to  issue  a  warrant  for 
anyone  committing  either  of  these  crimes  and  to  bind  such  person  over  to 
the  Circuit  Court  for  trial. 
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Section  951.07,  Florida  Statutes,  1941,  makes  the  violation  of  rules  by 
prisoners  a  substantive  offense  and  provides  punishment  therefor  as  a 
misdemeanor.  This  section  places  the  responsibility  of  making  such  rules 
upon  the  Commissioner  of  Agriculture.  The  punishment  provided  for  the 
crime  denounced  by  this  section  is  fixed  by  Section  775.07,  Florida  Statutes, 
1941,  at  a  One  not  exceeding  $200.00  or  imprisonment  not  exceeding  ninety 
days.  The  Coimty  Judge's  Coin-t  does  have  Jurisdiction  to  try  prisoners 
under  the  provisions  of  Section  951.07. 


JUSTICES    OF   THE   PEACE 

August  4,  1944. — 044-224. 

ASSIGNMENT  BY  GOVERNOR 

QUESTION:  May  the  Governor  of  the  State  of  Florida  assign  a 
Justice  of  the  Peace  to  hold  court  and  try  cases  in  another  Justice  of  the 
Peace  District  in  which  the  resident  Justice  of  the  Peace  Is  deceased  and 
no  successor  has  been  appointed? 

To  Mr,  J,  L.  MeClure,  Executive  Secretary,  Office  of  the  Oovemor: 

I  am  unable  to  find  where  the  Governor  has  authority  to  assign  a 
Justice  of  the  Peace  under  the  Constitution  or  Laws  of  this  State  except 
by  Uie  provisions  of  Section  38.09,  Florida  Statutes,  1941,  where  an  order 
of  disqualification  of  the  resident  Justice  of  the  Peace  has  been  entered. 
A  deceased  Justice  of  the  Peace  is  unable  to  enter  an  order  of  disqualifica- 
tion and,  therefore,  the  provisions  of  this  section  are  not  applicable  to  the 
instant  inquiry. 

The  assignment  of  a  judge  Is  the  exercise  of  a  judicial  power  which 
may  be  vested  in  the  executive  only  by  express  provision  of  law,  and  no 
such  power  is  inherent  in  the  Governor  as  Chief  Executive,  Neither  does 
such  power  exist  under  the  common  law. 

I  am  therefore  of  the  opinion  that  the  Governor  of  the  State  of  Florida 
is  without  authority  to  assign  a  Justice  of  the  Peace  to  hold  court  and  try 
cases  in  a  district  where  the  resident  Justice  is  deceased. 

Authorities  supporting  this  opinion  may  be  found  in  the  original  file. 


December  3,  1943. — 043-321. 

CRIMINAL  JURISDICTION:  AUTHORITY 

QUESTION:  What  is  the  extent  of  the  criminal  jurisdiction  of 
Justices  of  the  Peace,  in  counties  having  Criminal  Courts  of  Record,  In 
regard  to: 

1.  The  discharge  of  persons  brought  before  them  who  are  charged 
with  crime; 

2.  Authority  to  accept  pleas  of  guilty? 

To  Bonorable  J.  J.  Oilliam,  Director,  Department  of  Puhlie  Safely: 
Section  37.01,  Florida  Statutes,  1941  provides  in  part  as  follows: 

"Each  justice  of  the  peace  in  this  state  shall  have: 

(2)  Jurisdiction,  in  counties  having  a  population  of  over  fifty 
thousand  according  to  the  last  preceding  state  census  and  no  county 
court  or  criminal  court  of  record,  to  try  and  determine  all  misde- 
meanors committed  in  their  respective  districts  punishable  by  fine 
not  exceeding  five  hundred  dollars  or  by  imprisonment  not  exceeding 
six  months. 
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(3)  Jurisdiction,  in  counties  having  a  population  of  over  fifty 
thousand  according  to  the  last  preceding  state  census  and  a  county 
court,  to  try  and  determine  all  misdemeanors  committed  in  their 
respective  districts  punishable  by  fine  not  exceeding  one  hundred 
dollars  or  by  imprisonment  not  exceeding  three  months." 

There  is  also'  a  General  Act.  Chapter  22118,  Laws  of  Florida.  Acts  of 
1943,  which  provides  that  Justices  of  the  Peace  whose  courts  are  located 

forty  miles  or  more  from  the  county  seats  of  counties  having  Criminal 
Courts  of  Record  shall  have  power  to  try  misdemeanor  cases  in  which  the 
penalty  is  not  more  than  one  hundred  dollars  fine  or  ninety  days  in  Jail, 
or  both. 

In  addition  to  the  Jurisdiction  given  Justices  of  the  Peace  by  the  general 
laws  referred  to  above,  the  Legislature  has  enacted  a  few  local  acts  giving 
Justices  of  the  Peace  trial  Jurisdiction  in  misdemeanor  cases  In  their  dis- 
tricts in  counties  other  than  those  contemplated  by  the  foregoing  general 

laws. 

You  will  note  that  whether  or  not  criminal  trial  jurisdiction  is  con- 
ferred on  Justices  of  the  Peace  by  these  general  laws  in  particular  counties 
of  the  state,  Is  made  dependent  upon  certain  factors,  namely,  existence  or 
nonexistence  of  a  County  Court  or  a  Criminal  Court  of  Record  in  the 
county,  or  both,  a  particular  population  therein,  or  whether  the  Justice  of 
the  Peace  Court  is  located  forty  miles  or  more  from  the  county  seats  in 
counties  having  Criminal  Courts  of  Record.  You  will  also  note  that  such 
trial  jurisdiction  is  further  restricted  in  certain  counties  to  misdemeanor 
cases  carrying  specified  maximum  punishments. 

I  think  this  gives  you,  as  far  as  we  are  able  to  do  so,  the  extent  of  the 
criminal  trial  Jurisdiction  of  Justices  of  the  Peace  in  counties  having 
Criminal  Courts  of  Record.  It  will  be  necessary  for  you  to  ascertain  In 
each  particular  county  from  the  local  courts  therein  the  extent  of  their 
Jurisdiction,  bearing  in  mind  the  information  that  I  have  given  you. 

I  do  not  attempt  to  pass  upon  the  constitutionality  of  the  foregoing 
general  laws  or  special  acts  conferring  criminal  trial  Jurisdiction  on 
Justices  of  the  Peace  since  It  would  hardly  be  seemly  for  me  to  do  so. 

As  distinguished  from  criminal  trial  Jurisdiction,  it  is  clear  that  pur- 
suant to  Section  22  of  Article  V  of  the  Constitution  and  Section  901.01  and 
Section  37.03,  Florida  Statutes,  1941,  that  in  every  county  a  Justice  of  the 
Peace  therein  may  issue  process  for  the  arrest  of  all  persons  charged  with 
feloides  and  misdemeanors  not  within  his  jurisdiction  to  try  and  make  the 
same  returnable  before  themselves  or  County  Judges  for  examination,  dis- 
charge, commitment  or  ball  of  the  accused. 

Sections  SOI. 23,  and  902.01  to  902.19  Inclusive.  Florida  Statutes,  1941, 
among  other  things  provide  that  all  committing  magistrates,  including 
Justices  of  the  Peace,  may  hold  preliminary  hearings  to  ascertain  probable 
guilt  of  persons  arrested  with  or  without  a  warrant  and  brought  before 
them,  and  after  holding  such  hearings  such  committing  magistrates  are 
empowered  to  hold  the  defendant  to  answer  the  charge  in  the  court  having 
Jurisdiction  to  try  it,  or  may  discharge  the  defendant  where  it  appears  no 
offense  has  been  committed,  or  if  committed,  there  is  not  probable  cause 
to  hold  him  for  trial.  However,  when  a  defendant  is  so  discharged  he 
cannot  be  required  to  pay  court  costs  as  a  condition  to  being  discharged  or 
otherwise.    Section  16,  Declaration  of  Rights,  Florida  Constitution. 

A  Justice  of  the  Peace  having  trial  Jurisdiction  of  a  criminal  case  may 
accept  a  plea  of  guilty  from  the  defendant  pursuant  to  Section  909.15, 
Florida  Statutes,  1941,  but  if  he  does  not  have  Jurisdiction  to  try  the  case  he 
cannot  accept  a  plea  of  guilty. 
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January  12,  1943.— 043-10. 

PEES — COMMITTING  MAGISTRATES 

QUESTION:  Is  a  flat  fee  of  $5,00  provided  in  Subsection  (2),  Section 
36.18,  Florida  Statutes,  1941,  for  the  County  Judge  in  criminal  cases  in 
counties  of  more  than  175,000  population,  applicable  to  a  Justice  of  the 
Peace  acting  as  a  committing  magistrate,  and  what  is  the  effect  of  this 
provision  of  law  relative  to  prepayment  of  such  fees? 

To  Botiorabh  Luther  W.  Cohbey,  County  Attorney,  Hilhborojtgh  County, 
Tampa,  Florida: 

This  statute  is  expressly  applicable  to  County  Judges  only  and  there  is 
no  other  provision  of  law  making  it  applicable  to  a  Justice  of  the  Peace  or 
other  committing  magistrate. 

This  statute,  by  express  terms,  applies  to  "any  criminal  action  or  pro- 
ceeding before  the  county  judge"  and  provides  "as  and  for  fees  for  all 
such  services  to  be  performed  by  him  in  such  criminal  action  or  pro- 
ceedings, in  lieu  of  aU  other  fees  heretofore  charged,  except  as  hereinafter 
provided  the  sum  of  $5.00." 

That  part  of  Subsection  (2) ,  Section  36.18,  supra,  which  provides  for 
the  prepayment  of  cost  is  identical  with  Section  939.16,  Florida  Statutes, 
1941,  with  the  exception  of  the  words  "by  him  suffered"  which  are  con- 
tained in  the  latter  and  omitted  in  the  former.  Although  the  Supreme 
Court  of  Florida  has  never  passed  upon  Subsection  (2),  Section  36,18. 
supra,  the  Court  has  construed  Section  939.16,  supra,  not  to  apply  to 
"crimes  of  a  public  nature"  but  only  to  those  classes  of  crimes  "where  the 
complaining  witness  has  suffered  special  damage  in  his  own  person  or 
private  property"  or,  in  other  words,  crimes  of  a  private  nature,  and  this 
construction  would  also  be  applicable  to  Subsection  (2),  Section  36.18.  See 
Simmons,  et  al.,  County  Commissioners  vs.  State,  ex  rel..  Tew,  71  So.  278, 
and  Osceola  County  vs.  State,  ex  rel.,  Newton,  155  So.  119. 

It  is  therefore  my  opinion:  (1)  That  the  fiat  fee  provided  for  the 
County  Judge  in  criminal  cases  by  Subsection  (2),  Section  36.18,  Florida 
Stairulies,  1941,  is  not  applicable  to  a  Justice  of  the  Peace;  {2>  That  this 
fee  of  $5.00  is  the  only  fee  chargeable  by  the  County  Judge  in  criminal 
cases  and  is  in  lieu  of  all  other  fees  for  services  performed  by  him,  while 
such  cases  are  pending  before  him;  and  (3)  That  in  order  for  the  county 
to  be  liable  for  the  payment  of  such  fees,  (a)  the  person  applying  for  such 
warrant  must  be  a  law  enforcement  officer  of  the  State  of  Florida,  or  (b) 
the  crime  for  which  the  application  for  a  warrant  is  made  must  be  a 
"crime  of  a  public  nature,"  or  (c)  the  person  making  application  for  the 
warrant  must  make  an  affidavit  of  insolvency  and  of  substantial  injury  to 
person  or  property, 

September  8,  1944.-044-266. 

JURISDICTION— TRIAL  OP  MISDEMEANOR  CASES 

QUESTION:  In  a  county  of  less  than  fifty  thousand  population  and 
having  a  County  Court,  has  a  Justice  of  the  Peace  jurisdiction  to  try  mis- 
demeanors and  recover  statutory  costs  for  services  connected  with  a  trial  of 
such  a  case? 

To  Honorable  John  H.  TrcadxccU.  Jr.,  County  Attorney,  DeSoto  County, 

Areadia,  Florida: 

It  appears  that  a  Justice  of  the  Peace  in  DeSoto  County  has  submitted 
to  the  County  Commissioners  a  bill  for  costs  in  a  misdemeanor  case  in 
which  he  appears  to  have  accepted  a  plea  of  guilty,  the  cost  bill  including 
statutory  fees  for  services  in  connection  with  the  trial  and  proceedings 
subsequent  to  and  resulting  from  the  trial.    It  also  appears  that  DeSoto  is 
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a  county  having  a  population  of  less  than  fifty  thousand  and  having  a 
county  Court. 

In  an  opinion  dated  August  27.  1942. 1  held  that  a  Justice  of  the  Peace 
liad  no  trial  jurisdiction  in  criminal  cases  in  any  county  having  a  popu- 
lation of  fifty  thousand  or  less  according  to  the  last  preceding  state  census, 
except  in  certain  counties  where  such  iurisdiction  is  given  by  local  laws, 
none  of  which,  I  believe,  affect  DeSoto  County. 

I  adhere  to  that  opinion  except  insofar  as  subsequently  enacted 
Chapter  22118.  Acts  of  1943,  (Section  37.24,  Cumulative  Supplement  1943), 
gives  criminal  jurisdiction  to  certain  Justices  of  the  Peace  in  counties 
having  a  Criminal  Court  of  Record,  regardless  of  population.  As  DeSoto 
County  has  no  Criminal  Court  of  Record,  this  act  would  not  apply  to 
justices  in  said  county. 

It  is  my  opinion  that  a  Justice  of  the  Peace  in  DeSoto  County  has  no 
jurisdiction  to  try  any  criminal  case  and  therefore  is  not  entitled  to  charge 
any  costs  resulting  from  or  connected  with  such  trial. 

December  18,  1944. — 044-346. 

SHER1;FF  and  constable— respective  RIGHTS  TO 
SERVE  PROCESS 

QUESTION:     1,    Who  or  what  shall  determine  whether  the  Constable 

or  the  Sheriff  shall  act  as  bailiff  in  the  Justice  of  the  Peace  Court? 

2.  Who  or  what  shall  determine,  between  the  Constable  and  the 
Sheriff,  who  shall  serve  the  process  of  said  Court? 

3.  When  the  Sheriff  makes  a  case  in  said  Court  does  he  or  the  Con- 
stable serve  the  process  in  that  particular  case  or  is  such  a  matter  left  to 
the  discretion  of  the  Justice  of  ttie  Peace? 

4.  In  private  cases  as  well  as  cases  made  by  other  law-enforcement 
agencies  does  the  Constable  or  the  Sheriff  serve  the  process  of  said  Court 
or  Is  this  left  to  the  discretion  of  the  Justice  of  the  Peace? 

To  BonorabU  Joteph  G.  Spicola,  Juttiee  of  the  Pene*,  nUhborouffh  County, 
Tampa,  Florida: 

Both  the  Sheriff  and  the  Constable  are  constitutional  officers,  and 
the  State  Constitution  provides  that  the  respective  powers  and  duties  of 
each  shall  be  prescribed  by  statute. 

Section  37.16,  Florida  Statutes.  1941,  reads  in  part  as  foUows; 
"The  sheriff  or  any  constable  of  the  county  shall  be  the  executive 
officer  of  the  courts  of  justice  of  the  peace,  but  if  the  sheriff  or  con- 
stable shall,  for  any  reason,  be  disquallffed  or  unable  to  act,  the 
justice  of  the  peace  may  appoint  any  Individual,  not  interested  in  the 
case  on  trial,  to  serve  process  and  to  perform  all  duties  of  such 
executive  officer  ,  .  ." 

All  four  of  your  questions  appear  to  be  governed  by  Section  37.16 

supra,  which  prescribes  identical  powers  and  duties  for  both  the  Sheriff 
and  the  Constable  insofar  as  serving  process  Issued  by  a  Justice  of  the 
Peace  or  acting  as  executive  officer  of  that  court  is  concerned.  The  inherent 
power  of  a  court  to  control  its  functions  and  process  would  leave  it  to  the 
discretion  of  the  Justice  of  the  Peace  to  determine  whether  the  Sheriff  or 
Constable  would  serve  the  process  of  such  court  or  act  as  bailiff  thereof, 
in  view  of  the  fact  that  both  the  Sheriff  and  Constable  are  authorized  by 
law  to  perform  these  duties. 

Further  answering  question  No.  4, 1  will  state  that  whether  the  Sheriff 
or  Constable  shall  serve  process  in  civil  cases  is  a  matter  that  should  be 
left  to  the  party  having  such  process  issued,  or  his  attorney,  in  view  of  the 
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fact  that  such  party  is  required  to  pay  the  cost  of  such  service.  However, 
if  no  special  request  is  made  as  to  who  shall  serve  such  process,  then  H  is 
a  matter  for  the  discretion  of  tlie  Court. 

August  9,  1943.— 043-194. 

VENUE  IN  PEACE   BOND  PROCEEDINGS 

QUESTION :  What  is  the  law  governing  venue  in  peace  bond  proceed- 
ings before  Justices  of  the  Peace? 

To  Honorable  Albert  Bowie,  Jaatice  of  the  Peace,  Second  Dietrict, 
Duval  County,  Dintmore,  Florida ; 

This  is  a  quasi -criminal  proceeding,  and  the  only  provisions  of  law 
relative  thereto  are  Section  37.21,  Florida  Statutes,  1941,  providing  the  pro- 
cedure, and  Sections  923.04-923.08,  Florida  Statutes,  1941,  prescribing  forms 
therefor. 

Section  37.21  vests  the  Justice  of  the  Peace  with  jurisdiction  to  issue 
peace  warrants  and  hold  a  hearing  or  examination  thereon,  and  to  Anally 
dispose  of  such  cases  by  either  discharging  the  defendant  or  hinding  him 
over  under  bond  to  keep  the  peace,  and  committing  him  to  Jail  upon  failure 
to  give  such  bond.  But  there  is  no  provision  of  law  expressly  fixing  the 
venue  in  such  cases. 

The  form  of  petition  for  peace  warrants  set  forth  in  Section  923.04, 
and  the  form  of  peace  warrants  set  forth  in  Section  023.05,  are  both 
worded  so  as  to  relate  to  a  cause  of  complaint  occurring  in  the  district  and 
county  of  the  Justice  of  the  Peace  in  which  the  petition  is  filed  and  peace 
warrant  issued. 

In  view  of  the  absence  of  any  express  provision  of  law  as  to  the  venue 
In  such  cases,  other  than  as  may  be  implied  from  the  forms  contained  In 
Sections  933.04  and  923.05,  and  in  view  of  the  fact  that  the  Supreme  Court 
of  this  State  has  never  decided  this  question,  it  would  appear  that  the 
venue  in  such  cases  would  be  confined  to  the  Justice  of  the  Peace  District 
where  the  threat  or  other  cause  of  complaint  occurred.  However,  after 
a  threat  or  other  sufficient  cause  of  complaint  has  taken  place,  and  the 
offender  has  attempted  to  or  is  on  his  way  to  consummate  the  same  in  some 
other  district  or  county,  such  action  on  his  part  would  be  sufficient  as  a 
cause  of  complaint  in  whatever  district  or  county  It  might  take  place,  and 
the  Justice  of  the  Peace  of  such  district  would  have  jurisdiction  to  hear  the 
case. 

As  you  know,  the  Attorney  General  is  not  permitted  by  law  to  render 
official  opinions  to  anyone  except  State  officers,  boards,  and  departments, 
and  this  letter  is  not  to  be  considered  as  such.  However,  I  trust  that  the 
information  contained  herein  may  be  beneficial. 


JUKORS  AND  JUKT  LISTS 

August  4,  1943.— 043-191. 

UNLAWFUL    DETAINER    SUITS — JURORS;    PAYMENT 

QUESTION:  Who  is  responsible  for  the  pa3mient  of  jurors  In  two 
unlawful  detainer  suits,  one  in  the  Circuit  Court  and  one  In  the  County 
Judge's  Court? 

To  Mies  Kata  OiUiD.  Clerk  of  the  CireiiU  Oovrt,  Walton  Oowity, 
DePuitiak  Sprinffi,  Florida: 

I  have  very  carefully  considered  your  request  and  in  connection  there- 
with I  have  examined  the  following  statutes  and  authorities: 
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Section  40.25,  Florida  Statutes,  1941,  provides  that  the  mileage  and 
per  diem  of  jurors  summoned  specially  to  try  civil  cases  for  any  court  shall 
be  taxed  as  costs  and  paid  by  the  parties  to  the  cause  as  other  costs  are 
paid  and  further  that  the  party  demanding  such  Jury  may  be  required  to 
deposit  an  amount  sufficient  to  cover  the  costs  of  such  trial.  However,  the 
Supreme  Court  in  the  case  of  State  vs.  Peacock,  171  So.  821,  held  that  since 
the  right  to  trial  by  Jury  is  guaranteed  by  the  constitution,  such  right  is 
absolute  and  the  parties  to  a  civil  suit  can  demand  and  have  a  trial  by 
jury  without  being  required  to  deposit  suflicient  money  to  cover  the  costs 
of  such  jury  trial  as  required  by  Section  40.25,  supra. 

I  apprehend  that  you  did  not  secure  this  deposit  for  the  costs  of  the 
jury.  In  many  instances  the  parties  will  make  this  deposit  regardless  of 
the  holding  of  the  Supreme  Court,  If  the  trial  of  the  unlawful  detainer 
suit  was  had  at  a  regular  term  of  either  the  Circuit  Court  or  the  County 
Judge's  Court,  then  of  course  such  Jury  would  be  paid  as  provided  by  law 
for  the  reason  tliat  the  Idnd  of  case  tried  by  Jury  at  a  regular  term  of 
court  has  no  bearli^  upon  the  payment  of  the  Jury. 

Where  unlawful  detainer  suite  are  tried  in  either  the  Circuit  Court  or 
County  Judge's  Court  by  jury  other  than  at  a  regular  term  of  court  the 
parties  to  the  suit  cannot  be  required  to  deposit  money  to  cover  the  costs 
under  the  holding  of  our  Supreme  Court  in  the  above  cited  case.  However. 
Section  41.08,  Florida  Statutes.  1941,  providing  for  the  compensation  of 
jurors  in  the  County  Judge's  Coxirt,  provides  for  the  payment  of  all  Jurors 
and  is  suiTlcient  to  cover  cases  where  the  jury  is  summoned  to  try  a  case 
other  than  at  a  regular  term  of  court.  In  an  opinion  on  page  91  of  the 
Biennial  Report  of  the  Attorney  General  for  1939-1940,  it  was  held  that 
jurors  summoned  specially  to  try  a  case  under  Section  40.25  should  be 
paid  as  provided  by  Section  41.08  and  I  believe  that  this  holding  is  correct. 

Section  40.24,  Florida  Statutes,  1941,  provides  for  the  payment  of  the 
regular  panel  and  jurors  summoned  to  complete  a  jury  after  the  regular 
panel  is  exhausted  in  the  Circuit  Courts  of  this  state.  Section  40.24  does 
not  provide  specifically  for  the  payment  of  jurors  summoned  specially  to 
try  civil  cases.  However,  I  am  of  the  opinion  that  where  a  special  term 
of  court  is  called  for  the  purpose  of  trying  such  a  case  the  jury  drawn 
therefor  would  be  the  equivalent  of  the  regular  panel  for  such  term  and 
therefore  should  be  compensated  under  the  provisions  of  Section  40.24, 
supra. 

I  am,  therefore,  of  the  opinion  that  in  the  trial  of  unlawful  detainer 
suits,  in  both  the  Circuit  Court  and  the  County  Judge's  Court,  whether  at  a 
regular  term  of  court  or  not.  Jurors  should  be  paid  under  tlie  same  pro- 
visions of  law  and  in  the  same  manner  as  Jurors  attending  regular  terms 
of  such  courts:  provided,  however,  that  in  unlawful  detainer  suits  which 
are  not  tried  at  a  regular  term  of  the  County  Judge's  Court  but  are  tried 
before  jurors  summoned  specially  for  that  purpose,  costs  of  such  jurors 
should  be  taxed  as  costs  against  the  losing  party  to  said  cause  and  if 
recovery  is  had  thereupon  it  shotild  be  credited  to  the  county. 


CHAPTER  V 
CIVIL  PRACTICE  AND  PROCEDURE 

ACTIONS  AT  LAW 

Oecember  13,  1943. — 043-327. 

COUNTY  OFFICER'S  BOND— ACTION;    PROCEDURE 

QUESTION :  In  an  action  brought  upon  the  bond  of  a  county  officer, 
is  it  necessary  to  obtain  the  consent  of  the  Governor  before  said  suit  may 
be  brought  in  the  name  of  the  Governor? 

To  Honorable  Spt»*ard  L.  Holland,  O  over  nor: 

In  my  opinion  it  is  not  necessary  to  secure  your  consent  if  an  action 
will  lie,  which  J  express  no  opinion  upon  because  in  the  case  of  Cassidy  vs. 
Sholtz,  169  So.  487,  the  Supreme  Court  indicated  that  only  certain  types  of 
suits  could  be  brought  upon  this  bond;  however,  they  also  Indicated  that 
where  the  State  was  the  obligee  in  the  bond,  any  private  suitor  could  sue 
thereon  for  his  own  use  and  benefit  in  the  name  of  the  State  or  in  the 
name  of  the  Governor.  I  therefore  do  not  see  any  reason  why  you  should 
make  a  speciflic  grant  in  this  instance. 

TBIALS 

March  18,  1943.— 043-78. 

DEPOSITS  WITH  STATE  TREASURER— PROCEDURE  WHEN 

UNCLAIMED 

QUESTION:  What  is  the  procedure  to  be  followed  by  the  Clerk  and 
by  the  Judge  in  carrying  out  the  requirements  of  Section  54.06,  Florida 
Statutes,  1941,  which  relates  to  the  disposition  of  Court  Registry  Funds 
which  have  been  unclaimed  for  a  period  of  five  years? 

To  UonoTable  J.  Edvoin  Largim,  State  Tretiifurer: 

Section  54,04.  Florida  Statutes,  1941,  requires  all  moneys  paid  into  any 
court  of  the  State  to  be  forthwith  deposited  with  the  State  Treasurer,  or 
in  a  designated  depository  of  funds  for  the  State  of  Florida. 

I  understand  that  the  State  Treasurer  does  not  designate  any  de- 
pository for  such  funds  except  as  to  funds  which  the  State  Treasurer  him- 
self deposits  in  those  banks.  It  would  therefore  appear  that  from  the 
standpoint  of  actual  practice,  all  Court  Registry  Funds  must  be  deposited 
with  the  State  Treasurer  in  the  absence  of  some  designated  state  de- 
pository. 

Under  Section  54,04,  Court  Registry  Funds  deposited  with  you  are 
held  by  you  merely  as  custodian  pending  their  withdrawal  under  Section 
54.05,  Florida  Statutes,  1941,  on  voucher  or  check  signed  by  the  Judge  and 
countersigned  by  the  Clerk  of  the  Court,  into  the  registry  of  which  such 
funds  were  originally  deposited. 

Section  54.06.  Florida  Statutes,  1941 ,  applies  to  those  funds  which  have 
been  deposited  under  Section  54.04,  supra,  which  have  not  been  withdrawn 
under  Section  54.05,  supra,  and  which  have  remained  so  deposited  for  at 
least  five  years  unclaimed  by  the  person  entitled  thereto,  where  the  owner- 
ship thereof  has  either  been  adjudicated  or  is  not  in  dispute. 
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Where  such  funds  have  remained  deposited  and  unclaimed  for  the  flve- 
year  period,  it  is  the  duty  of  the  Judge  of  the  Court  into  whose  refflstry  such 
funds  were  originally  deposited,  to  enter  an  order  causing  said  funds  to 
be  deposited  with  the  State  Treasurer  in  the  name  and  to  the  credit  of  the 
State  of  Florida. 

The  purpose  of  this  provision,  in  my  opinion,  is  to  take  such  unclaimed 
funds  from  the  Court  Registry  Fund  of  the  State  Treasurer  and  transfer 
them  to  the  General  Revenue  Fund  of  the  State  of  Florida. 


COURT  COSTS 

April  6,  1944.— 044-117. 

SHERIFF— FEES 

QUESTION:  In  cotmties  having  a  population  of  over  180,000  in- 
habitants, who  should  pay  the  costs  of  the  Sheriff  for  keeping  a  person 
detained  under  a  writ  of  ne  exeat? 

Tt)  Uonorabh  Miles  ^y.  LetvU,  Cifrriit  Jud^e,  Jacktonfitlv,  Florttia: 

It  seems  that  under  Section  58.09,  Florida  Statutes,  1941,  the  statute 
has  covered  all  fees  of  all  Sheriffs  in  all  cases  In  which  the  party  made  the 
affidavit  provided  for  therein  and  the  certificate  of  the  attorney  as  specified 
also  accompanies  such  affidavit.  It  would  seem  that  in  this  instance  the 
SherlfC  would  be  only  entitled  to  his  actual  outlay  of  money  for  the  items 
therein  specified  and  I  believe  that  if  this  affidavit  is  made,  and  the 
certificate  given,  it  is  the  duty  of  the  Sheriff  to  execute  any  ne  exeat  that 
may  be  issued  by  the  Court  and  do  all  things  required  of  him  to  be  done 
by  said  order.  If  this  affidavit  and  certificate  are  not  given,  then  1  am 
of  the  opinion  that  it  would  be  necessary  to  require  the  person  seeking  the 
ne  exeat  to  deposit  with  the  Sheriff  a  sufficient  amount  to  pay  all  costs. 

While  this  statute  does  not  seem  to  afford  complete  relief.  It  is  the 
only  thing  that  I  have  been  able  to  find  that  is  helpful  and  you  will  note 
that  it  only  applies  to  counties  having  a  population  of  more  than  180,000 
Inhabitants.  I  believe  that  this  is  a  matter  that  should  be  called  to  the 
attention  of  the  next  Legislature  and  I  suggest  that  at  the  meeting  of  the 
Judges  of  the  Circuit  Courts  had  for  the  purpose  of  recommending  legisla- 
tion this  be  called  to  their  attention  so  that  if  the  Judges  think  well  of 
same  they  can  so  recommend. 


CHANCERY  PROCEDURE  LAW 

July  11,  1944.— 044-196. 

DIVORCE  SUITS — PROOF  BY  DEPOSITION 

QUESTION:  1.  In  a  divorce  Instituted  by  a  member  of  the  armed 
forces  serving  within  the  continental  limits  of  the  United  States.  Is  the 
actual  presence  of  the  petitioner  in  court  required,  or  may  his  testimony  be 
taken  by  deposition? 

2.  If  the  testimony  may  be  taken  by  deposition,  is  the  petitioner 
required  to  make  an  affirmative  showing  of  facts  concerning  his  Inability 

to  be  present  in  court? 

3.  Would  the  answer  to  Question  1  be  different  in  the  event  the 
petitioner  Is  serving  outs;ide  the  continental  limits  of  the  United  States? 

To  Lieutenant  Vincent  A,  Johman,  Fort  Lewi$,  Wtuttbtffte*: 

Actual  presence  of  the  plaintiff  in  court  is  not  required.  His  testimony 
may  be  given  by  deposition. 
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Section  63,47,  Florida  Statutes,  1941,  provides  that  "The  testimony  of 
any  witness  may  be  taken  by  deposition  de  benne  esse,  either  within  or 
without  the  United  States,  when  the  witness  resides  out  of  the  county  in 
which  the  cause  is  pending,  or  is  bound  on  a  voyage  to  sea,  or  is  about  to 
leave  the  State  of  Florida,  or  to  go  out  of  the  county  in  which  the  cause  is 
pending  before  the  time  of  toial  or  final  hearing  or  when  he  is  old  or 
infirm." 

Answering  your  second  question,  the  only  aSirmative  showing  concern- 
ing his  inability  to  be  present  in  court  is  the  statement  in  the  notice 
of  the  reason  for  taking  his  deposition. 

The  same  rule  applies  whether  the  plaintiff  is  serving  within  or 
without  the  continental  limits  of  the  United  States. 

It  will  be  observed,  from  the  above  mentioned  section,  that  the  deposi- 
tion may  be  taken  before  any  notary  public,  or  Judicial  officer  or  before 
any  officer  authorized  by  the  Statutes  of  the  State  of  Florida  to  take 
acknowledgements  or  proof  of  execution  of  deeds.  Chapter  21821,  Acts 
of  1943,  authorizes  any  person  serving  in  or  with  the  armed  forces  of  the 
United  States  to  acknowledge  any  instrument  or  execute  deeds  before  any 
commissioned  officer  in  active  service  in  the  armed  forces  of  the  United 
States.  A  form  for  such  commissioned  officer's  endorsement  on  the  paper 
Is  set  out  in  the  statute. 

PROCEEDINGS  SUPPLEMENTAL  TO  EMINENT  DOMAIN 

August  26,  1944.— 044-254. 

COMMISSION  ON  FUNDS  DEPOSITED  IN  COURT 
QUESTION:     What  commissions,  if  any,  are  allowed  Clerks  of  the  Cir- 
cuit Court  on  funds  deposited  m  Court  in  declaration  of  taking  proceedings? 

To  Honorable  Thowas  A,  Johnaon,  Chairman,  State  Road  Department: 

Section  74.06,  Florida  Statutes,  1941,  provides  that  no  sum  deposited 
into  Court  pursuant  to  Section  74.05,  Florida  Statutes,  1941,  in  declaration 
of  taldng  proceedings  brought  pursuant  to  Chapter  74,  Florida  Statutes, 
1941,  shall  be  charged  with  conrniissions  or  poundage. 

It  is  my  opinion,  therefore,  that  as  to  funds  deposited  in  Court,  as 
provided  by  said  Section  74.05,  in  support  of  declaration  of  taking  proceed- 
ings, no  commissions  shall  be  paid  to  the  Clerk  for  receiving  or  paying  out 
such  funds  so  deposited  under  Section  28.24,  Florida  Statutes,  1941. 

Chapter  2 1838,  Laws  of  Florida,  Acts  of  1943,  is  in  harmony  with  the 
foregoing  opinion. 

COURTS,  GENERALLY 

July  12,  1944. — 044-199. 

COUNTY  COMMISSIONERS— EXPENSES  FOR  OFFICE  OP 
COUNTY  JUDGE 

QUESTION:  Does  Chapter  21681,  Laws  of  Florida,  Acts  of  1943 
(Section  43.03,  Florida  Statutes,  1941,  Volume  1,  1943  Supplement)  require 
the  Board  of  County  Commissioners  of  DeSoto  County  to  expand  $300.00 
per  year  for  equipment  and  expenses  for  the  office  of  the  County  Judge? 

To  Honorable  John  H.  Tread-well,  Jr.,  A  ttorney  for  the  Board  of 
County  Commintioners,  DeSoto  County,  Arcadia,  Florida: 

The  words  "all  Constitutional  Courts  of  Record"  in  Chapter  21681 
appear  to  me  to  be  ambiguous  and  of  uncertain  meaning.  Moreover,  there 
are  other  statutes  containing  similar  language  which  affect  the  rights  and 
status  of  several  officials  besides  the  County  Judge  of  your  comity.  There- 
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fore,  I  feel  that  It  would  be  more  appropriate  that  a  bill  for  a  declaratory 
judgment  under  Chapter  21S20,  Laws  of  Florida,  Acts  of  1943,  (Sections 
87.01  to  87.13,  inclusive,  Florida  Statutes,  1941,  Volume  1,  Supplement) 
be  fUed  for  the  purpose  of  securing  a  judicial  interpretation  of  this  lan- 
guage rather  than  for  me  to  attempt  to  pass  upon  the  question  in  an 
imofficial  opinion  as  requested. 

I  will  be  glad  to  bring  the  suit  in  question  on  request  of  an  official 
whose  interest  is  such  that  he  would  be  a  proper  party  plaintiff,  or  to  assist 
in  any  other  maimer  to  facilitate  the  obtaining  of  an  early  interpretation 
of  the  statute  by  declaratory  judgment. 

As  I  view  it,  the  question  is  whether  the  term,  "Constitutional  Courts 
of  Record,"  refers  to  (1)  Courts  of  Record  in  the  common  law  sense  (see 
14  Am.  Jut.,  pages  250  and  251)  or  to  (2)  Civil  and  Criminal  Courts  of 
Record  eo  nomine  specially  created  by  the  State  Constitution  or  by  the 

Legislature. 

In  the  common  law  sense  we  know  that  the  Supreme  Court,  Circuit 
Courts,  Civil  and  CrlmiBal  Courts  of  Record,  County  Courts  and  County 
Judge's  Courts  are  Courts  of  Record,  whereas  Justice  of  the  Peace  Courts 
and  Municipal  Courts  are  not,  yet  all  of  these  courts  are  referred  to  m  the 
Constitution  save  Civil  Courts  of  Record. 

We  know  too,  that  by  Constitutional  amendment  the  Escambia  County 
Court  of  Record  was  created  and  that  pursuant  to  the  authority  of  the 
Constitution  the  Legislature  has  by  statute  created  special  Criminal  and 
Civil  Courts  of  Record  in  certain  counties. 

Therefore,  the  question  as  I  see  it  is  whether  the  term,  "Constitutional 
Courts  of  Record,"  refers  to  Courts  of  Record  imder  the  common  law 
definition  of  such  courts,  or  to  Courts  of  Record  eo  nomine  established 
specially  by  the  State  Constitution  or  by  the  Legislature. 


CHAPTER  VI 
ELECTORS  AND  ELECTIONS 

ELECTION  SERVICES 

April  26.  1943.— 043-105. 
CREATION  OP  COXJNXy  ELECTTION  BOARD— CONSTITDTIONAIJTY 

QUESTION:  1.  In  the  light  ol  Article  m.  Section  20,  is  an  act 
creating  a  County  Election  Board  constitutional  when  applying  only  to 
Hillsborough  County  by  name,  although  properly  advertised  under  Article 
m,  Section  21,  of  our  State  Constitution,  as  a  local  or  special  law? 

2.  Is  an  act  creatii^  a  County  Election  Board  in  all  counties  in  the 
State  of  Florida  having  a  population  of  not  less  than  110,000,  and  not  more 
than  210,000.  according  to  the  last  preceding  Federal  Census,  constitutional, 
even  though  it  may  apply  only  to  one  county.  In  the  light  of  Anderson  vs. 
Board  of  Public  Instruction  for  Hillsborough  County,  136  So.  334? 

3.  Would  the  population  bracket  act,  as  referred  to  in  question  2, 
require  previous  publication  in  accordance  with  Article  m,  Section  21,  of 
our  State  Constitution? 

To  Hanrirnblf  J.  Rfz  Fftrrior,  State  AUortmy,  Tampa,  Florida: 

1.  This  question  is  answered  by  you  in  the  negative.  I  do  not  agree 
with  this  concliision  because  of  the  language  of  Section  24,  Article  in  of  the 
Constitution  which,  as  amended  in  1934,  provides  for  a  uniform  system 
of  county  and  municipal  governments,  nevertheless  excepts  cases  "where 
local  or  special  laws  for  counties  are  provided  by  the  Legislature  that  may 
be  inconsistent  therewith." 

In  the  case  of  Singleton  v.  Knott,  101  Pla.  1077.  133  So.  71,  a  singular 
contention  was  made  based  on  Section  20  of  Article  III  of  the  Constitution, 
and  the  Court  sustained  the  Commissioner's  opinion,  in  which  he  overruled 
the  contention  because  of  the  language  of  Section  24  of  Article  m.  (See  6th 
headnote  and  opinion,  page  74  of  133  Southern,  also  Waybright  v.  Duval 
County,  142  Pla.  875,  196  So.  430.  > 

2.  The  correct  answer  to  this  question  In  the  light  of  the  cited  case, 
is:  "Yes,  If  the  proposed  bill  is  properly  advertised."  (See  7th  headnote 
and  opinion,  pages  338  and  339  of  136  Southern). 

3.  The  correct  answer  to  this  question  in  the  light  of  the  cited  case, 
is:  "Yes."  As  the  court  points  out  In  that  decision  (second  headnote  and 
opinion,  page  337)  a  bill  may  be  introduced  and  treated  as  a  general  bill, 
yet  it  may  nevertheless  be  treated  by  the  court  as  a  local  or  special  bill,  and 
as  such  must  be  advertised. 


March  9,  1943.— 043-71. 

COUNTY  COMMISSIONERS— LIST  OF  ELECTORS:  PUBLICATION 

QUESTION :  Should  the  Board  of  County  Commissioners  of  a  county 
approve  and  pay  a  bill  submitted  to  them,  for  the  publication  of  the  list 
of  registered  and  qualified  electors,  at  the  request  of  the  Supervisor  of 
Registration  and  without  their  approval  or  consent,  where  there  is  no  item 
included  in  the  county  budget  for  that  purpose? 
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To  Honorable  Bryan  WillU,  State  Auditor: 

It  Is  expressly  steted  In  the  request  for  an  opinion  that  the  Supervisor 

of  Registration  directed  the  publication  of  the  list  without  the  approval  of 
the  Board  of  County  Commissioners  and  that  there  were  no  funds  appro- 
priated In  the  applicable  budget  for  the  payment  of  such  item.  We  assume 
the  facts  to  be  as  stated  for  the  purposes  of  this  opinion. 

Chapter  129,  Florida  Statutes,  1941,  requires  that  each  county  adopt 
a  budget  in  accordance  with  said  chapter;  and  further  requires  that  the 
budget  adopted  provide  for  the  necessary  and  ordinary  expenses,  as  well  as 
the  special  and  extraordinary  expenses  contemplated,  for  the  fiscal  year. 
This  budget  is  given  the  force  and  effect  of  an  appropriation.  Where  the 
budgeting  of  an  expense  is  required,  any  such  expense  incurred  without  the 
existence  of  such  budget  is  unauthorized  and  the  contracts  in  connection 
therewith  void. 

The  publication  of  the  list  of  electors  does  not  seem  to  be  an  essential 
part  of  the  election  processes,  and  was  evidently  Intended  merely  as  advice 
to  the  registered  electors  as  to  who  were  registered  in  the  voting  district.  The 
absence  of  any  voter's  name  from  the  list  would  not  defeat  his  right  to 
vote,  if  in  fact  duly  registered.  The  provision  seems  directory  and  not 
mandatory:  therefore,  no  legislative  appropriation  should  be  presumed. 

As  no  provision  was  made  in  the  applicable  county  budget  for  the  pay- 
ment of  the  publication  of  the  list  of  registered  and  qualified  electors  In 
question,  I  am  of  the  opinion  that  the  county  conunissioners  are  without 
authority  to  approve  and  pay  the  bill  for  its  publication.  If  there  had 
been  a  provision  made  for  the  payment  of  such  expense  In  the  applicable 
budget  I  am  of  the  further  opinion  that  the  Board  of  County  Commis- 
sioners might,  in  their  discretion,  approve  and  pay  the  bill  even  in  case 
the  list  was  published  at  the  request  of  the  Supervisor  of  Registration 
without  their  approval  or  consent,  but  the  item  not  having  been  budgeted 
the  County  Commissioners  are  without  authority  to  approve  It. 


February  8,  1944. — 044-46. 

DEPUTIES — APPOINTMENT 

QUESTION:  Is  a  Sheriff  authorized  to  appoint  more  than  one  deputy 
to  serve  at  a  polling  place  in  order  to  guard  against  the  occurrence  of 
violations  of  the  election  laws  of  this  state  in  tiie  coming  primary  election, 
provided  that  the  Sheriff  himself  pays  the  compensation  of  the  second 

deput?? 

To  BonerabU  Berlin  A.  Sawyer,  Sheriff,  Monroe  County,  Key  We$t,  Florida: 

The  provisions  of  Section  99.39,  Florida  Statutes,  1941,  require  that 
there  shall  be  in  each  polling  place  In  each  election  district  a  Deputy 
Sheriff  who  shall  be  deputized  for  such  purpose  by  the  Sheriff  of  the 
county.  Each  Deputy  Sheriff  whose  services  are  provided  for  and  required 
by  said  section  shall  be  paid  his  compensation  by  the  County  Commis- 
sioners of  the  county  in  which  such  Deputy  Sheriff  serves.  See  Section 
99.04,  Florida  Statutes,  1941. 

I  call  your  attention  to  Section  875.44,  Florida  Statutes,  1941,  wherein 
it  Is  provided: 

"The  sheriffs  of  this  state  shall  exercise  strict  vigilance  In  the 
detection  of  any  violations  of  the  primary  election  law  of  this  state 
and  In  apprehending  any  violators  thereof." 

It  is  my  opinion  that  you  may  appoint  a  second  Deputy  Sheriff  for 
service  at  any  polling  place  in  your  county,  whenever.  In  your  judgment, 
such  action  and  appointment  on  your  part  is  necessary  in  order  to  provide 
adequate  law  enforcement  at  such  polling  place. 
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The  election  inspectors  &t  each  polling  place  are  in  charge  of  the 
conduct  of  the  election.  It  is  unlawful  for  any  officer  to  come  within  the 
polling  place,  except  for  the  purpose  of  casting  his  ballot,  unless  he  shall 
have  been  summoned  by  a  majority  of  the  inspectors. 

BALLOTS 

September  1,  1943.— 443-228. 

ABSENTEE  VOTING— WAR  BALLOTS 

QUESTION:  1.  Should  any  ballot  containing  state  and  local  can- 
didates as  well  as  federal  candidates  be  sent  out  to  those  In  the  military 
service  regardless  of  registration,  or  should  we  have  two  war  ballots  printed 
— one  containing  candidates  for  federal  offices  only,  to  be  sent  out  regard- 
less of  registration  and  the  other  war  ballot  containing  both  federal, 
state  and  local  offices  to  be  sent  out  only  to  those  in  the  military  service 
who  are  registered  voters? 

2.  In  the  event  that  the  war  ballot  containing  both  federal,  state 
and  local  candidates  should  only  be  sent  to  those  who  are  registered  voters 
then  will  you  kindly  advise  if  that  means  in  counties  requiring  reregistra- 
tion  every  two  years  that  such  persons  in  the  military  service  obtaining 
the  ballot  would  be  entitled  to  the  same  provided  he  had  ever  at  any 
time  registered  in  the  county,  even  though  he  had  been  prevented  from 
reregistering  by  reason  of  his  absence  in  the  military  service? 

To  Honorable  R.  A.  Oray,  Stcrelarif  of  8tat»: 

SecUons  301-315,  Title  50.  U.  S.  C.  A.,  same  being  Public  Law  712— 77th 
Congress,  provides  for  the  absentee  voting  of  persons  In  the  armed  forces 
of  the  United  States  and  Section  301  thereof  provides  that  such  persons 
may  vote  for  electors  for  President  and  Vice-President  of  the  United  States. 
United  States  Senators  and  Representatives  in  Congress,  notwithstandlns 
any  provision  of  state  law  relating  to  the  registration  of  qualifled  voters. 
Section  305  of  this  law  prescribes  the  form,  style  and  contents  of  such  ab- 
sentee ballots  to  be  used  and  also  provides  that  in  case  the  State  Legis- 
lature of  any  state  shall  have  authorized  it,  that  such  ballot  may  provide 
for  voting  for  candidates  of  state,  county  and  other  local  offices  and  with 
respect  to  any  proposed  amendment  to  the  State  Constitution  or  any  other 
proposition  or  question  which  is  to  be  submitted  to  a  vote  within  the 
state. 

Chapter  22014,  Laws  of  Florida,  Acts  of  1943,  provides  for  absentee 
voting  by  registered  qualified  electors  of  the  State  of  Florida  serving  in  the 
armed  forces  of  the  United  States,  on  the  occurrence  of  any  election  here- 
after held  pursuant  to  law  in  this  state.  Section  3  of  Chapter  22014  pro- 
vides that  the  Secretary  of  State  of  the  State  of  Florida  In  preparing 
official  war  ballots  for  elections  held  in  this  state  in  accordance  with  Public 
Law  712,  shall  also  provide  on  said  ballot  for  voting  for  all  candidates  for 
state,  county  and  other  local  offices  and  any  proposed  amendments  to  the 
Constitution  of  the  State  of  Florida  or  any  other  proposition  or  question 
which  is  to  be  submitted  to  a  vote  In  the  state.  Section  7  of  Chapter 
22014  provides  that  the  County  Canvassing  Board  shall  count  and  canvass 
the  ballots  of  those  persons  not  registered  only  as  to  the  votes  cast  by  them 
for  offices  embraced  in  the  Federal  Law. 

It  clearly  appears  that  the  Federal  Law  Intended  to  permit  the  com- 
bining of  the  absentee  war  ballots  provided  therein  with  similar  ballots 
provided  by  state  law  for  the  voting  for  state  and  county  offices  and  other 
state  questions  and  that  the  Florida  Law  expressly  provides  for  suc^ 
combining  of  ballots. 

I  am,  therefore,  of  the  opinion  that  the  Secretary  of  State  should 
prepare  only  one  ballot  which  shall  contain  all  candidates  and  questions 
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to  be  voted  on  as  set  forth  in  both  the  state  and  federal  laws,  although 
the  ballots  of  those  electors  who  are  not  registered  according  to  the 
Constitution  and  Laws  of  the  State  of  Florida  shall  not  be  counted  by  the 
County  Canvassing  Board  except  as  to  such  offices  as  are  included  in  the 
Federal  Law. 

This  war  ballot  is  to  be  furnished  an  elector  to  the  armed  forces 
upon  his  having  made  proper  request  tlierefor.  The  question  of  whether 
the  elector  who  is  voting  a  war  ballot  is  registered  as  required  by  the  laws 
of  this  state,  should  be  determined  by  the  canvassing  board  at  the  time  and 
in  connection  with  the  counting  and  canvassing  of  the  war  ballots,  and  is 
not  to  be  determined  before  the  ballot  is  furnished  to  the  applicant  for 
voting.  In  this  connection,  I  call  your  attention  to  the  provisions  of  Sec- 
tion 98.42,  Florida  Statutes,  1941.  The  effect  of  this  section  Is  to  render  any 
general  or  special  law  requiring  reregistration  as  a  prerequisite  to  the  right 
to  vote,  inapplicable  to  &  Florida  citizen  who  Is  a  member  of  the  armed 
forces  of  the  United  States,  and  who  was  legally  registered  at  the  time 
of  his  induction.  • 

Chapter  22014  provides  that  you  shall  prepare  instructions  to  electors 
who  desire  to  cast  a  war  ballot.  It  is  my  opinion  that  you  should  instruct 
each  elector  to  whom  a  war  ballot  is  furnished,  that  under  the  provisions 
of  Section  98.42,  supra,  he  is  exempt  from  any  reregistration  requirement 
if  he  was  a  duly  registered  elector  at  the  time  of  his  induction  and  that 
he  is,  therefore,  qualified  to  vote  the  complete  ballot  furnished  him  for  the 
1944  primary  election.  The  voter  should  be  further  instructed  that  if  he  is 
not  a  registered  elector,  he  should  vote  only  that  part  of  the  ballot  which 
relates  to  candidates  for  national  offices.  It  is  my  thought  that  such  in- 
structions would  be  of  value  to  the  voter  in  advising  him  of  the  extent 
of  his  rights  as  an  elector. 

The  form  of  application  for  a  war  baUot  set  forth  in  Section  303, 
Title  50,  U.  S.  C.  A.,  does  not  contain  a  statement  of  the  applicant  that  he 
desires  the  baUot  of  any  particular  political  party.  The  inadequacy  of  the 
application  in  this  regard,  insofar  as  primary  elections  are  concerned, 
might  result  in  confusion  in  the  event  that  there  should  be  a  primary 
election  held  in  Florida  in  1944  for  each  political  party.  Upon  your  calUng 
this  matter  to  the  attention  of  the  Secretary  of  the  Navy  and  the  Secretary 
of  War,  it  may  be  that  the  form  of  application  for  war  ballots  to  primary 
elections  will  be  corrected  to  this  regard.  Should  it  become  necessary  for 
you  to  do  so,  you  may,  under  Section  5  of  Chapter  22014,  prescribe  the 
form  of  application  to  be  used  by  one  to  requesting  a  war  ballot. 

July  31,  1944.— 044-219, 

INDEPENDENT  CANDIDATES— NAMES  ON  BALLOTS 

QUESTION:  1.  May  an  todependent  candidate  have  his  name 
prtoted  upon  the  general  election  ballot? 

2,  May  a  rubber  stamp  be  used  to  fill  in  the  name  of  an  independent 
candidate  on  the  blank  line  provided  upon  said  ballot? 

To  Honorable  R.  Brure  Mafert,  Chair mna.  Board  of  County  Cnmrntttioner*, 
Marion  County,  Oeata,  Florida: 

The  above  questions  are  answered  in  the  order  in  which  they  are 
stated,  as  follows: 

1.  In  my  opinion  there  is  no  means  whereby  an  todependent  candi- 
date may  have  his  name  prtoted  on  the  general  election  ballot. 

2.  It  is  my  opinion  that  stace  the  election  laws  of  our  state  do  not 
specifically  provide  for  the  filling  in  of  the  name  of  ^n  todependent  candi- 
date, on  the  general  election  ballot  by  rubber  stamp,  and  stoce  our  Supreme 
Court  apparently  has  never  ruled  upon  the  point,  the  use  of  such  means 
to  vote  for  an  independent  candidate  would  be  subject  to  question. 
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FABTT  ASSESSMENTS 
January  3,  1844. — 044-1. 

CANDIDATES  FOR  STATE  LEGISLATURE 

QUESTION:  Section  102.21,  Florida  Statutes,  1941,  provides  that  the 
party  assessment  therein  authorked  to  be  made  ^lall  not  exceed  two  per 
cent  of  the  annual  salary  or  compensation  of  the  office  sought  by  a  candi- 
date. Section  103.31  provides  that  each  candidate  for  public  office  must 
pay  a  filing  fee,  the  amount  of  which  shall  be  three  per  cent  of  the  annual 
salary  or  compensation  of  the  office  sought  by  the  candidate.  In  order  to 
determine  the  amount  of  filing  fee  that  a  candidate  for  the  office  of  State 
Representative  should  pay,  as  required  by  Section  2,  Chapter  21851,  Laws 
of  Florida,  Acts  of  1943,  should  the  salary  of  $6,00  per  day  paid  to  a  State 
Legislator,  which  amounts  to  the  sum  of  $360.00  for  a  regular  Legislative 
Session,  be  considered  as  the  salary  of  a  member  of  the  Legislature  for  two 
years,  or  for  one  year? 

To  Honorable  Oeorge  O.  Crawford,  Clerk  of  the  Circuit  Court, 
Leon  County,  Tailahatiiee: 

Members  of  the  Legislature  are  paid  a  salary  of  $6.00  per  day  only  for 
those  days  when  the  Legislature  is  in  session.  See  Section  11.13,  Florida 
Statutes,  1941;  Article  3,  Section  4,  Constitution  of  Florida,  No  salary  is 
paid  a  member  of  the  Legislature  during  any  year  within  which  a  session 
of  the  Legislature  is  not  held. 

The  salary  paid  to  a  State  Representative  is  the  same  as  that  paid  to 
a  State  Senator.  As  to  candidates  for  the  office  of  State  Senator,  who 
were  and  are  required  by  law  to  pay  their  filing  fee  to  the  Secretary  of 
State,  It  has,  since  1933,  and  no  doubt  prior  thereto,  been  the  Secretary  of 
State's  departmental  interpretation  of  the  provisions  of  the  above  statutes 
that  the  salary  or  compensation  paid  to  a  State  Senator  for  his  services  In 
attending  a  regular  session  of  the  Legislature  was  the  annual  salary  or 
compensation  of  such  office  for  the  year  within  which  the  Legislative 
Session  was  held  and  such  salary  received  by  such  member.  Based  upon 
such  interpretation,  the  three  per  cent  filing  fee,  and  the  party  assessment 
fee  was  and  is  calculated  against  the  sum  of  $360.00  to  obtain  the  amount 
of  the  Qualifying  fee. 

Although  many  sessions  of  the  legislature  have  convened  since  the 
effectiveness  of  this  departmental  interpretation,  no  bill  lias  been  enacted 
for  the  punpose  of  modifying  or  revoking  the  same. 

A  practical  construction  of  a  statute  by  a  governmental  department  is, 
when  not  in  conflict  with  some  provision  of  the  Constitution  or  the  plain 
intent  of  the  Act  in  question,  of  great  persuasive  force. 

I  am  of  the  opinion  that  the  interpretation  as  above  set  forth  should 
be  adhered  to  and  foUowed  by  you.  as  Cleric  of  the  Circuit  Court,  in 
determining  the  amount  of  filing  fee  to  be  paid  to  you  by  a  candidate  for 
the  office  of  State  Representative. 


January  5,  1944. — 044-5. 

DISPOSITION  BY  SECRETARY  OF  STATE 

QUESTION:  Under  Chapter  21851,  Acts  of  1943,  all  candidates  for 
the  State  Senate  are  now  required  to  qualify  with  the  Secretary  of  State. 
Should  the  Secretary  of  State  collect  from  all  candidates  for  the  State 
Senate,  as  the  party  committee  assessment,  the  amount  levied  by  the 
State  Executive  Committee  and  remit  the  same  to  the  said  Commtttee, 
regardless  of  whether  the  Senatorial  District  involved  comprises  only  one 
county  or  more  than  one  county? 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  141 

To  HoiiOTahle  R.  A.  Oray,  Snrrefari/  of  State: 

The  authority  of  an  executive  committee  of  a  political  party  to  levy 
an  assessment  against  a  candidate  for  party  nomination  for  oSice  in  a 
primary  election  is  found  in  Section  102.27,  Florida  Statutes,  1941,  wherein 
it  is  in  part  provided  that  the  "county  executive  committee  shall  have 
exclusive  power  to  levy  assessments  upon  candidates  to  be  voted  for  only 
In  a  single  county, ,  ,  " 

It  follows  that,  as  to  candidates  for  the  State  Senate  who  are  to  be 
voted  for  only  in  one  county,  the  party  assessment  fee  to  be  collected  from 
such  candidates  must  be  the  fee  levied  by  the  Executive  Committee  of 
such  county,  and,  when  collected,  such  fees  must  be  remitted  to  such  Com- 
mittee. As  to  candidates  for  the  State  Senate  who  are  to  be  voted  for  in 
more  than  one  county,  the  State  Executive  Committee  has  the  exclusive 
power  to  levy  the  party  assessment,  and  you  should  collect  from  such 
candidates,  as  the  party  committee  assessment,  the  amount  levied  by  the 
State  Executive  Committee,  and  remit  the  sum  collected  to  such  Com- 
mittee. 

QUALIFICATIONS 

August  29,  1944.— 044-256. 

ARMED  FORCES— SERVICE  ABROAD  AS  PART  OF  RESIDENCE 

REQUIREMENT 

QUESTION  r  Are  members  of  the  armed  forces  stationed  at  some 
base  within  the  State  of  Florida  prior  to  being  sent  abroad,  and  who  were 
returned  to  this  state  and  honorably  discharged,  authorized  to  compute 
the  term  of  service  abroad  as  a  part  of  the  residence  requirement  which 
is  a  prerequisite  to  registering? 

To  Honotahk.  R,  A.  Oray,  Secretary  of  State: 

There  appears  to  be  a  missing  element  in  your  inquiry,  which  is 
whether  a  member  of  the  armed  forces  when  sent  Into  Florida  from 
another  state,  had  any  intention  to  shift  his  residence  from  the  state  in 
which  he  previously  resided  to  the  State  of  Florida,  or  whether  the  in- 
tention or  the  desire  to  make  Florida  his  home  occurred  at  any  time  prior 
to  his  discharge. 

It  has  been  held  by  our  Supreme  Court  that  a  soldier  sent  to  Florida 
from  another  stete,  in  obedience  to  an  order  of  his  superiors  and  in  line 
of  duty,  without  any  intention  to  shift  his  residence,  does  not  change  his 
domicile  from  such  other  state,  it  being  necessary  in  order  to  effect  a 
change  of  domicile  that  there  be  removal  and  intent.  If  the  soldier  is 
ordered  into  Florida  from  some  other  state  and  intends  to  become  domiciled 
in  Florida  and  registers  as  a  Qualified  voter  in  Florida,  his  domicile  is 
Florida, 

From  the  foregoing  I  would  state  that  it  is  my  opinion,  In  line  with 
the  decision  of  the  Supreme  Court,  that  if  the  soldier,  when  ordered  into 
Florida,  has  a  bona  fide  intention  to  mab^e  Florida  his  actual  permanent 
place  of  residence,  he  will  be  entitled  to  register  and  vote  and  that  if 
ordered  by  the  military  authorities  to  go  elsewhere,  the  time  spent  abroad 
may  be  calculated  in  computing  the  required  period  of  residence,  provided 
that  his  intention  to  continue  his  residence  in  Florida  exists  throughout  the 
period  of  his  absence  and  until  he  presents  himself  for  registration. 

November  23,  1944.— 044-328. 

DECEASED  SHERIPP— SUCCESSOR 

QUESTION:  Where  an  incumbent  Sherifl,  elected  to  succeed  him- 
self, dies  between  the  general  election  and  the  beginning  ot  his  new  term, 
should  a  special  election  be  held  to  flU  the  office  for  such  new  term? 
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To  Honorable  Z>.  P.  McKenzie,  Repreaerttative-eUtt  for  Levy  County, 
Chisfland,  Florida: 

The  only  statutory  provision  we  have,  bearing  upon  this  question,  is 
found  in  Section  98.08,  Florida  Statutes,  1941,  as  follows: 

"(1)  Where  there  has  been  no  choice  of  any  officer  who  should 
have  been  elected  at  a  general  election." 

There  seems  to  be  nothing  in  the  Constitution  of  Florida  which 
fixes  a  rule  in  conflict  with  the  statutory  provision  mentioned.  On  the 
contrary,  Section  9,  Article  xvm  of  the  Constitution  provides,  among 
other  things,  for  the  filling,  in  general  elections,  of  elective  offices  that 
have  become  vacant,  and  also  this  seems  to  be  contemplated  by  Sections 
6  and  7,  Article  XVin  (as  recently  am^ended)  with  respect  to  appointments 
by  the  Governor  to  flU  vacancies.  Also  see  State  v.  Bird,  163  So.  248,  from 
which  the  following  is  Quoted: 

"Vacancies  in  the  elective  offices,  except  in  the  offices  of  Gov- 
ernor and  members  of  the  Legislature  under  section  6  of  article  3, 
are  filled  by  executive  appointment  until  'the  election  and  qualifica- 
tion of  successors  at  the  ensuing  general  election,'  (section  6,  art.  18) 
or  for  the  unexpired  t£rm  if  it  comes  before  the  next  general  election 
fsection?,  art.  4)." 

Since  the  deceased  Sheriff  was  the  choice  of  the  electors,  at  the  last 
general  election,  to  succeed  himself  as  aforesaid,  it  would  sttm  the  con- 
dition set  forth  in  the  quoted  law  prerequisite  to  the  holding  of  a  special 
election  does  not  apply  in  this  case.  Hence,  it  is  my  opinion  that  such  a 
special  election  camiot  be  held  and  that  the  vacancy  will  have  to  be  filled 
by  executive  appointment. 

May  29,  1944.— 044-156. 

EXTRAORDINARY  SESSION— VACANCIES  IN  THE  LEGISLATORE 

QUESTION:  1.  Should  Opportunity  be  given  to  fill  legislative 
vacancies  before  calling  an  extra  session? 

2.  What  is  the  procediire  for  calling  an  extraordinary  session? 

3.  What  is  the  procedure  for  the  filling  of  vacancies  in  the  two  bodies 
of  the  Legislature  in  the  event  of  a  call  for  a  special  session  prior  to  the 
general  election,  including  all  time  factors  Involved? 

4.  What  notice  must  be  given  between  the  actual  issuance  of  the 
proclamation  and  the  convening  of  Uie  session? 

To  Honorable  Speisard  L.  Holland,  Oovernor: 

1.  Section  98.08  (2).  Florida  Statutes,  1941,  requires  special  elections 
to  be  held  when  a  vacancy  shall  occur  in  the  office  of  State  Senator  or 
Member  of  the  House  if  the  vacancy  exists  after  a  session  of  the  Legis- 
lature and  before  a  general  election,  and  a  session  of  the  Legislature  is  to 
be  held  before  such  general  election. 

The  term  of  office  of  a  Legislator  in  this  State  expires  when  his 
successor  is  elected  unless  that  successor  Is  unable  to  qualify  when  the 
session  Is  called;  therefore,  after  the  general  elections  In  November  the 
new  Legislators  for  any  session  then  called  or  held  will  be  those  elected 
then  plus  the  holdovers.  Should  you  desire  to  avoid  these  special  elections, 
a  call  for  a  special  session  made  subsequent  to  the  general  election  In 
November  would  accomplish  same. 

2.  Article  m.  Section  2,  Constitution  of  Florida.  The  Governor  may 
convene  the  Legislature  in  extraordinary  session  by  his  proclamation. 

Article  IV,  Section  8.  In  his  proclamation  the  Governor  is  required  to 
state  the  purpose  for  which  the  session  should  be  convened  and  the  Legis- 
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lature  when  organized  under  such  call  cannot  transact  any  legislative 
business  other  than  that  for  which  It  Is  specially  convened  or  such  other 
legislative  business  as  the  Governor  may  call  to  its  attention  while  in  ses- 
sion, unless  its  determination  to  do  otherwise  is  supported  by  a  two -thirds 
vote  of  each  house. 

For  your  Information  I  attach  hereto  copies  of  proclamations  issued 
by  four  of  your  predecessors  calling  extraordinary  sessions  of  the  Legisla- 
ture, but  in  my  opinion  these  proclamations — excepting  one — are  in  terms 
too  broad  in  stating  the  purpose  of  the  session,  if  such  purpose  is  in  fact 

limited  to  specific  legislative  conceptions. 

3.  Section  98.10,  Florida  Statutes,  1941.  The  law  requires  the  Gov- 
ernor to  make  an  order  calling  a  special  election  when  same  Is  necessary, 
and  in  this  order  to  declare  on  what  day  the  election  shall  be  held.  The 
Grovemor  is  required  to  deliver  this  order  to  the  Secretary  of  State,  who 
is  thereupon  required  to  publish  notice  of  the  election  to  be  held  there- 
under in  one  or  more  newspapers  published  weekly  at  the  State  Capital, 
not  less  than  16  days  nor  more  than  40  days  prior  to  the  election.  The  Secre- 
tary of  State's  notice  shall  contain  description  of  the  vacancy  or  vacancies 
to  be  filled,  and  the  county  or  counties  in  which  the  elections  are  to  be 
held.  The  Secretary  of  State  is  also  required  to  deliver  to  the  Sheriff 
of  each  county  in  which  such  special  elections  are  to  be  held  a  notice  of  the 
time  of  election,  and  the  offices  to  be  filled  by  the  voters,  and  the  Sheriff 
is  required  to  cause  a  copy  of  such  notice  to  be  published  weekly  in  some 
newspaper  printed  in  his  county,  if  there  be  such  newspaper.  If  there  is  no 
such  paper,  the  Sheriff  is  required  to  cause  at  least  five  copies  of  such 
notice  to  be  posted  in  the  most  public  and  conspicuous  places  in  the  county. 
Such  notice  is  required  to  be  given  for  the  same  period  of  time  as  the  notice 
published  at  the  State  Capital. 

Section  98.47,  Florida  Statutes,  1941,  Upon  the  publication  or  posting 
of  the  notice  of  election  in  the  county  where  the  same  is  to  be  held,  the 
Board  of  County  Commissioners  is  required  to  hold  such  meeting  or  meet- 
ings as  may  be  necessary  for  the  purpose  of  arranging  for  such  special  elec- 
tions, the  appointment  of  clerks  and  managers  of  the  several  voting  pre- 
cincts in  their  respective  counties  and  the  doing  of  all  things  necessary  to 
the  conduct  of  such  election,  which  is  required  in  all  respects  to  conform 
to  the  laws  governing  general  elections,  except  where  special  provision  to 
the  contrary  exits,  and  except  In  cases  of  requirements  of  law  governing 
general  elections  that  cannot  be  applicable  by  reason  of  the  length  of 
time  elapsing  between  the  calling  and  holding  of  such  specif  election. 

The  actual  date  of  election  must  be  made  for  a  time  subsequent  to  the 
completion  of  the  published  notice,  which  is  not  less  than  15  nor  more  than 
40  days  from  the  beginning  of  the  publication. 

4.  Where  members  of  the  Legislature  have  to  be  elected  before  the 
session  is  to  be  held,  ample  time  between  the  proclamation  and  the  con- 
vening must  be  given  for  such  complete  election  process.  Otherwise  no 
particular  time  or  notice  is  required  between  the  issuance  of  the 
proclamation  and  the  convening  of  the  session. 

The  proclamation  for  the  session  must  fix  the  time  when  the  extra 
session  is  to  convene.  The  proclamation  does  not.  In  its  terms,  have  to 
"convene"  the  Legislature  In  extra  session.  It  only  proclaims  the  call  for 
same  and  the  time  of  convening. 

It  is  respectfully  called  to  your  attention  that  all  of  the  foregoing  has 
to  do  with  elections  and  not  primaries  and  that  each  party  has  a  right  to 
offer  its  nominee  for  such  election,  and  that  no  consideration  has  been 
given  in  this  memorandum  of  the  procedure  necessary  in  obtaining  the 
party  nominees  for  the  election.  If  you  postpone  any  proposed  call  for  an 
extraordinary  session  untU  after  the  general  election,  all  matters  involving 
nominees  and  primaries  will  be  disposed  of  by  the  fact  that  your  call  then 
can  be  to  the  newly  elected  electors;  on  the  other  hand,  if  you  are  desirous 
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of  mEking  your  call  for  the  extraordinary  session  before  the  general  elec- 
tion, we  will  of  necessity  have  to  furnish  you  a  more  complete  memorandum 
covering  the  procedure  for  nominations.  However,  I  am  of  the  opinion 
that  since  both  political  parties  in  this  state  have  named  their  nominees 
for  the  general  election  in  November,  1944,  procedure  may  be  prescribed 
for  those  being  the  nominees  for  any  special  election  which  you  might  call 
before  such  general  election  to  fill  the  vacancies  under  consideration. 

If  you  decide  to  call  the  special  session  prior  to  the  November  general 
election,  I  will  furnish  you  with  such  further  advice  as  you  may  desire  con- 
cerning vetoed  btUs  of  the  last  regular  session,  and  such  other  matters 
having  to  do  with  the  required  submissions  to  such  special  session, 

January  24.  1944. — 044-32. 

MEMBERS  OP  ARMED  PORCES  IN  FLORIDA 

QUESTION:  Does  a  member  of  the  armed  forces  of  the  United 
States  who  at  the  time  of  his  induction  was  a  legal  resident  of  some  state 
other  than  Florida  and  who  has  been  encamped  in  the  State  of  Florida  for 
more  than  one  year  and  the  County  of  Polk  for  more  than  six  months,  with 
the  intent  and  purpose  during  such  time  that  Florida  is  and  shall  continue 
to  be  his  home  and  permanent  place  of  abode,  possess  the  legal  require- 
ments of  a  qualified  elector  of  this  state? 

To  Uouorabte  Hugh  E.  Garlton,  SupervUor  of  RegigtTalion, 
Polk  County,  Bartoio,  Floridu: 

In  consideration  of  tliis  question,  I  call  your  attention  to  Section  98.01, 
Florida  Statutes,  1941,  wherem  it  ts  in  part  provided: 

■'Every  person  of  the  age  of  twenty -one  years  and  upwards,  who 
shall  at  the  time  of  registration  be  a  citizen  of  the  United  States,  and 
shall  have  resided  and  had  his  habitation,  domicile,  home,  and  place 
of  permanent  abode  in  Florida  for  one  year,  and  in  the  county  for 
six  months,  shall,  if  otherwise  qualified,  according  to  law  in  such 
county,  be  deemed  a  qualified  elector  at  all  elections  under  the  con- 
stitution." 
A  member  of  the  mihtary  forces  of  the  United  States,  who  has  been 
sent  into  Florida  from  another  State  in  the  Ime  of  duty  and  in  obedience  to 
the  orders  of  his  superior  officers,  and  whose  stay  in  this  State  is  without 
any  intention  to  change  his  residence,  does  not  by  his  stay  in  Florida 
bring  about  a  change  of  his  legal  domicile. 

A  citizen  of  another  State,  who  is  a  member  of  the  armed  forces  of  the 
United  States,  may  become  a  citizen  of  Florida  by  removing  to  and  residing 
in  this  state  with  a  fixed  purpose  and  intention  of  making  this  state  his 
permanent  home.  In  order  to  meet  one  of  the  qualifications  of  an  elector, 
such  person  must  have,  with  such  purpose  and  intent,  resided  in  the  State 
of  Florida  for  one  year  and  for  six  months  in  the  county  where  registration 
as  an  elector  is  sought. 

It  is,  of  course,  true  that  a  member  of  the  armed  forces  of  this  nation 
encamped  in  Florida  came  to  this  State  in  obedience  to  a  military  order. 
However,  if  such  person  resides  in  this  state  for  the  time  and  with  the 
intent  and  purpose  required  by  law.  his  desire  to  become  a  resident  and 
qualified  elector  of  this  state  will  not  be  frustated  by  the  fact  that  he  came 
to  Florida  in  the  line  of  mihtary  duty  and  at  the  direction  of  a  superior 
officer.  See  Gipson  v.  Gipson,  10  So.  2d  82,  and  Mills  v.  Mills,  15  So. 
2d  763. 

It  is  therefore  my  opinion  that  any  person,  whether  he  be  a  civilian  or 
a  member  of  the  miUtaiy  forces  of  this  nation,  who  possesses  the  quali- 
fications enumerated  in  Section  98,01.  supra,  and  who  possesses  the 
further  qualifications  necessary  for  membership  in  the  political  party  of 
his  choice,  is  a  qualified  elector  and  is  entitled  to  registration  as  an  elector 
and  as  a  member  of  such  political  party. 
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March  X6.  1944.— 044-85. 

POLITICAL  PARTIES—QUAUFICATIONS  OP  MEMBERS 

QUESTION:  Should  a  Supervisor  of  Registration  permit  members  of 
the  colored  race  to  register  as  members  of  a  political  party  of  this  state 
which  limits  its  membership  to  the  white  race? 

To  Mt».  Batter  L.  Oattt,  Supervisor  «f  Btgistration. 
Broward  Comity .  Ft.  Lauderdale,  Florida: 

PoUtical  parties  In  Florida  do  not  perform  a  governmental  function, 
neither  do  they,  or  either  of  them,  constitute  a  governmental  agency.  Such 
parties  came  hito  existence,  not  as  the  children  of  statute,  but  as  a  result 
of  the  exercise  of  the  free  will  and  choice  of  those  citizens  who  compose 
them.  Each  party  is  a  voluntary  association  formed  by  citizens  for  political 
purposes.  The  authority  of  determining  who  shall  and  who  shall  not  be- 
come a  member  thereof  is  inherent  in  the  party. 

The  Democratic  Party  in  Florida,  speaking  through  its  State  Demo- 
cratic Executive  Committee,  has  provided  that  only  white  persons  may 
become  members  of  such  Party.  See  Resolution  No.  2,  adopted  January 
17,  AJD.  1944.  This  determination  of  Qualifications  for  party  membership 
is  a  valid  exercise  of  the  inherent  power  of  the  Party.  See  Qrover  vs.  Town- 
send,  295  tr.S.  45,  79  L.  ed  1292,  97  A.L.R.  680. 

The  Democratic  Party  in  this  state  having  determined  that  only  white 
persons  may  become  members  thereof,  you  are  without  authority  to  register 
as  a  memt>er  thereof  any  other  person. 

March  17,  1944. — 044-87. 

REGISTERING;  VOTING — TYNDALL  PEEXD 

QUESTION:  1.  May  registration  books  be  placed  on  a  part  of 
Tyndall  Field,  said  part  formerly  having  been  certain  precincts  of  the 
county,  over  which  army  reservation  Florida  has  ceded  jurisdiction? 

2.    Are  the  votes*  cast  within  the  limits  of  the  reservation  valid? 

To  Honorable  Mercer  Spear,  Cotinty  Attorney,  Bay  Coutitg, 
Panama  City,  Florida : 

The  United  States,  in  condemning  certain  lands  in  Bay  County,  took 
over  territory  which  Included  three  former  county  precincts. 

Exclusive  Jurisdiction  over  the  land  taken,  which  later  tiecame  a 
Sight  training  school  known  as  Tyndall  Field,  was  ceded  by  the  State  of 
Florida  to  the  Federal  government  by  deed  of  cession  dated  January  7,  1943. 
A  state's  legislation  is  not  effective  concerning  matters  beyond  her  jurisdic- 
tion and  within  the  territory  subject  only  to  control  by  the  United  States 
government.  Standard  Oil  Co.  v.  California,  291  U.S.  242-245,  78  L.ed.  775. 

In  answer  to  your  questions,  accordingly,  it  is  my  view  that  the  county 
has  no  l^al  right  to  enter  the  ceded  territory  and  place  thereon  registra- 
tion books  or  attempt  to  hold  an  election. 

March  10,  1944.— 044-74. 

REGISTRATION— ELECTOR  MUST  PERSONALLY  WPEAR 

QUESTION:  May  a  person  in  military  service  register  as  an  elector 
through  a  power  of  attorney? 

To  Mrs.  T.  F.  Ellzey,  Supervieor  of  RrgUtration, 

St.  Johti»  Cowtty,  St.  Atigtatine,  Florida: 

In  my  opinion  a  person  with  power  of  attorney  could  not  legally  regis- 
ter the  name  of  another  as  a  qualified  elector.     Section  102.21,  Florida 
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Statutes,  1941,  relates  to  the  registration  of  electors  who  desire  to  vote  In 
primary  elections.    This  section  in  part  provides: 

"Every  elector  may  be  registered  without  charge  by  personally 
appeartnf  in  oSice  ol  the  said  supervisor  of  registration  and,  after 
being  duly  sworn,  stating  the  followlr^  facts,  which  the  supervisor 
of  registration  shall  appropriately  enter  in  the  general  county 
registry.  .  ." 

It  is  clear  from  the  provisions  above  quoted  that  the  law  contemplates 
and  requires  that  the  elector  who  desires  registration  shall  personally  ap- 
pear before  the  registering  authority, 

October  20,  1943.— 043-274. 

REREGISTRATION— SERVICEMEN 

QUESTION:  The  1943  session  of  the  Florida  Legislature  enacted 
Chapter  21904.  a  local  law  applicable  to  Suwannee  County,  the  provisions 
of  which  require  reregistration  of  all  qualified  electors  of  Suwannee  County 
as  a  prerequisite  for  voting  in  any  general,  special  or  primary  election  to 
be  held  after  February  1,  1944. 

What  is  the  effect  of  this  chapter  upon  those  citizens  of  Suwanee 
Comity  who  are  now  entering,  or  who  have  already  entered  the  military 
service  of  the  United  States,  and  are,  therefore,  not  in  a  position  to  re- 
register? 

To  Honorable  John  Q.  Boatright,  SupervUoT  of  Regiglration, 
Suwannet  County,  Live  Oak,  Florida: 

In  this  connection  I  call  your  attention  to  the  provisions  of  Chapter 
22000,  Laws  of  Florida,  Acts  of  1943.  By  the  enactment  of  this  chapter,  Uie 
Legislature  re-enacted  Florida  Statutes,  1941.  Section  98.42,  Florida 
Statutes,  1941,  in  part  provides: 

"All  persons  inducted  into  the  military  service  of  the  United 
States  and  remaining  in  such  service  during  the  period  when  the 
registration  books  of  any  county  in  this  state  are  open  for  the  re- 
registration  of  electors  shall  be  exempt  from  the  operation  of  any 
law,  general  or  local,  requiring  reregistration  as  a  prerequisite  to  the 
right  to  vote  in  any  primary,  general  or  special  election,  provided 
such  person  has  been  duly  registered  as  an  elector  during  any  pre- 
vious registration  period  and  his  name  has  not  been  removed  from 
the  registration  lists  according  to  law." 

In  construing  and  applying  a  statute,  the  purpose  designed  by  the 
Legislature  to  be  accomplished  and  the  means  embraced  for  the  accom- 
plishment of  such  purpose  must  be  considered  to  ascertain  the  true  legis- 
lative intent.  In  the  provisions  of  Section  98.42,  supra,  is  to  be  found 
positive  evidence  of  the  legislative  purpose  and  the  intent  that  the  duly 
registered  and  qualified  electors  of  this  state  who  are  inducted  Into  the 
armed  forces  of  this  nation  shall  not  be  deprived  of  their  right  to  vote 
because  of  any  general  or  local  law  relating  to  reregistration.  The  purpose 
to  be  accomplished  by  this  act  is  not  out  of  harmony  with  the  legislative 
purpose  and  intent  embraced  in  Chapter  21904,  wherein  reregistration  is 
provided  for.  These  two  acts  should  be  read  and  considered  together. 
When  this  is  done,  it  is  clear  that  Chapter  21904  requires  reregistration 
of  all  qualified  voters  of  Suwannee  County,  who  are  not  members  of  the 
armed  forces  of  the  United  States,  as  a  prerequisite  for  voting  in  any 
election  to  be  held  after  February  1,  1944. 

It  is  my  opinion  that  those  citizens  of  Suwannee  County  who.  at  the 
time  of  their  induction  into  the  military  services  of  the  United  States,  are 
duly  registered  as  electors,  are  not  affected  by  the  provisions  of  Chapter 
21904,  supra,  and  no  reregistration  may  be  required  of  them  while  they 
are  engaged  in  such  service,  as  a  prerequisite  to  their  right  to  vote. 
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May  X6,  1944.— 044-149. 

1      TRANSFER  OR  REREGISTRATION— FEES 

QUESTION:  1.  Are  deputy  registration  oBicera  and  precinct  regis- 
tration officers  entitled  to  compensation  for  reregistering  an  elector? 

2.  Are  such  officers  entitled  to  compensation  for  transferring  from 
one  election  precinct  to  another  the  registration  of  an  elector? 

To  Mitt  Ella  Lte  Lloyd,  SHpervUor  of  Re itif (ration, 
Jefenon  Counti/,  Monticelh,  Florida: 

It  Is  my  opinion  that  when  reregistration  is  required  by  law,  the  deputy 
registration  officers  and  precinct  registration  officers  may  lawfully  be  paid 
a  fee  for  reregistering  an  elector.  The  amount  of  such  fee  is  to  be  fixed 
by  the  Board  of  County  Commissioners  but  must  not  exceed  the  sum  of 
twenty-five  cents  for  each  registration.  See  Section  102.16,  Florida  Stat- 
utes, 1941.  It  is  my  opinion  that  deputy  registration  officers  and  precinct 
registration  officers  may  also  be  paid  a  fee  for  transferring  an  elector's 
registration  from  one  precint  to  another  within  a  county,  such  fee  to  be 
fixed  by  the  Board  of  County  Commissioners  under  the  provisions  and 
subject  to  the  limitations  of  said  Section  102.16. 

If  there  exists  a  special  act  concerning  this  subject  and  applicable 
to  your  county,  then  the  rights  of  the  deputy  registration  officers  and 
precinct  registration  officers  would  be  governed  as  prescribed  in  such 
special  act. 


SUPERVISORS  OF  REGISTRATION 

June  23,  1943.— 043-143. 

DUTIES;  VOTING  MACHINES— WRITE-IN  VOTES 

QUESTION:  What  are  the  duties  of  the  Supervisor  of  Registration 
in  making  provisions  relative  to  ballots  and  voting  machines  for  casting 
votes  for  persons  whose  names  do  not  appear  upon  the  official  ballot  in 
counties  where  voting  machines  are  used? 

To  Uonorable  Flemittg  H.  Bowden,  Saperriior  of  RegitlTation, 
Duval  County,  Jacksonville,  Florida; 

Section  99.10,  Florida  Statutes.  1941,  provides  that  the  Board  of  County 
Commissioners  shall  have  ballots  printed  with  blank  lines  tinder  each  office 
to  be  voted  on.  Chapter  100,  Florida  Statutes,  1941,  relates  to  voting  ma- 
chines and  Section  100.01  thereof  defines  "irregular  ballot"  as  a  vote  cast 
by  or  on  a  special  device  for  a  person  whose  name  does  not  appear  on  the 
ballot.  Section  100.07  provides  that  official  ballots  shall  be  in  the  order 
and  arrangement  now  provided  by  law  and  Section  100,13  provides  that 
the  official  ballots  for  use  upon  voting  machines  shall  be  prepared  and 
furnished  in  the  same  manner,  at  the  same  time  and  be  delivered  to  the 
same  officials  as  now  provided  by  law. 

I  am  unable  to  find  any  law  prescribing  duties  of  the  Supervisor  of 
Registration  relative  to  preparing  ballots  for  voting  machines.  However, 
I  call  your  attention  to  Chapter  22018,  Acts  of  1943,  which  makes  the 
Supervisor  of  .Registration  the  custodian  of  voting  machines. 

1  am,  therefore,  of  the  opinion  that  the  duty  of  preparing  official 
ballots  in  counties  where  voting  machines  are  used  is  reposed  in  the  Board 
of  County  Commissioners  and  not  in  the  Supervisor  of  Registration, 
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January  20,  1944.— 044-29. 

OFFICIAL  SEAL — CERTIFTCATES  OF  REGISTRATION 

QUESTION:  Do  the  provisions  of  Section  3,  Chapter  21762.  Laws  of 
Florida,  Acts  of  1943,  contemplate  that  an  Impression  of  the  official  seal 
of  the  Supervisor  of  Registration  shaU  be  attached  to  each  certiacate  of 
registration? 

To  Honorable  Hitijh  E.  Cnrltun.  Supervisor  of  Reffiatralioa, 
Polk  Co  until,  Barlow.  Floritla: 

Section  3  of  the  Chapter  referred  to  provides: 

"The  Supervisor  of  Registi-ation  in  each  county  of  the  State  of 
Florida  is  empowered  and  directed  to  attach  an  impression  of  said 
seal  to  or  upon  all  official  documents  and  certificates  executed  over 
his  signature." 

It  is  my  opinion  that  a  certificate  of  registration  executed  over  the 
signature  of  the  Supervisor  of  Registration  is  an  official  certificate  within 
the  meaning  of  said  section,  and  it  is  appropriate  that  an  impression  of 
the  seal  of  such  officer  be  attached  thereto.  It  is  my  opinion,  however, 
that  the  provisions  of  Section  3  are  directoi*y  only,  and  the  absence  of  an 
impression  of  such  seal  from  a  certificate  of  registration  would  not  invali- 
date the  same,  or  in  any  way  afifect  the  right  of  a  duly  qualified  elector 
therein  named  and  described  to  exercise  his  right  to  vote. 


HOLDING  ELECTIONS 

September  26,  1944.— 044-290. 

BALLOTS— MARKING 

QUESTION:  1.  If  a  voter  should  mark  an  X  in  the  circle  indicating 
his  intention  to  vote  a  straight  party  ticket  and  should  then  mark  an  X 
before  the  name  of  an  individual  candidate  in  another  party  column,  or, 

2.  If  the  individual  voter  should  mark  an  X  in  the  circle  indicating 
his  intention  to  vote  a  straight  party  ticket  and  should  also  write  in  a 
name  in  the  blank  space  under  some  office  and  properly  mark  such  name 
with  an  X  before  it,  should  the  ballot: 

<a)     Be  thrown  out  in  its  entirety,  or, 

(b)  Be  thrown  out  only  as  to  the  conflict  in  the  particular  office 
where  the  individual  candidate  was  voted  for  and  allowing  the  remainder 
of  the  ballot  to  stand? 

To  Honorable  R.  A.  Gray,  Secretary  of  State: 

Section  99.19,  Florida  Statutes,  1941  (subject  to  Section  99.57),  pro- 
vides the  form  of  the  general  election  ballot,  and  among  certain  matters 
required  to  be  printed  thereon  is  the  following:  "Make  a  cross  mark  (X> 
before  the  name  of  the  candidate  of  your  choice." 

Section  99.57,  Florida  Statutes,  1941,  provides  a  method  of  voting  a 
straight  party  ticket  and  provides  in  connection  therewith  the  form  of 
ballot.  Paragraph  (2)  of  said  section  provides  that  any  person  desiring 
to  vote  a  straight  party  ticket  may  make  a  cross  in  the  circle  under  the 
appropriate  party  designation,  and  this  shall  constitute  a  vote  for  all 
nominees  of  that  party  listed  on  the  ballot:  provided  that  any  voter  not 
desiring  to  avail  himself  of  this  method  of  voting  may  vote  for  the  candi- 
date or  candidates  of  his  choice  by  making  a  cross  by  the  name  of  that 
individual  candidate,  as  now  provided  by  law. 

Section  99.36,  Florida  Statutes,  1941,  provides  that  if  the  elector  marks 
more  names  than  there  are  persons  to  be  elected  to  an  office,  or  if  for 
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any  reason  it  ts  impossible  to  determine  the  elector's  choice  for  any  office 
to  be  filled,  his  ballot  shall  not  be  counted  for  such  office;  but  this  shall 
not  vitiate  the  ballot,  insofar  as  properly  marked,  and  nothing  therein 
shall  be  construed  to  prevent  any  elector  from  voting  for  any  qualified 
person  other  than  those  whose  names  are  printed  on  the  ballot. 

A  study  of  the  factual  situations  and  inquiries  with  respect  thereto, 
set  forth  above,  indicates  that  considerable  conflict  of  authority  exists  In 
other  states  concerning  these  questions.  The  difference  found  In  such 
decisions  seems  to  turn  on  the  wording  of  election  statutes  In  various  states. 
So  far  our  Supreme  Court  has  not  had  occasion  to  pass  upon  either  of 
the  questions  above.  It  being  recognized,  of  course,  that  the  above  Section 
9 9. 5 7  is  recent  legislation. 

One  who  votes  a  straight  jwrty  ticket,  as  provided  In  said  Section 
99,57,  by  so  doing  votes  for  all  nominees  of  that  particular  party  listed  on 
the  ballot,  and  in  my  opinion,  under  such  circumstances  such  nominees 
are  voted  for  as  effectually  as  though  a  cross  mark  were  placed  before 
the  name  of  each  of  such  nominees.  Thus  In  each  of  the  factual  situations 
contemplated  by  questions  1  and  2,  there  is  presented  a  voting  for  two 
persons  for  the  same  office.  By  the  express  wording  of  above  Section  99.36, 
if  the  elector  marks  more  names  than  there  are  persons  to  be  elected  to 
an  office,  his  ballot  shall  not  be  counted  for  such  office. 

In  view  of  the  foregoing,  it  is.  therefore,  my  opinion  that  the  above 
questions  are  properly  answered  as  follows: 

As  to  the  factual  situations  set  forth  In  questions  1  and  2  and  (a) 
above,  the  answer  is  in  the  negative,  and  qu^tion  (b>  above  is  answered 

in  the  affirmative. 


August  24,  1944.— 044-250. 

BOARD  OP  COUNTY  COMMISSIONERS— SEMINOLE  COUNTY 

QUESTION:  Given  the  factual  situation  of  a  peremptory  writ  of 
mandamus  having  been  issued  by  a  Circuit  Court  requiring  members  of  a 
Board  of  County  Commissioners  to  print  on  the  general  election  ballots 
the  name  of  the  unopposed  Democratic  candidate  for  County  Prosecuting 
Attorney,  who  failed  to  file  a  third  campaign  expense  statement  as  required 
by  Section  102.57,  Florida  Statutes,  1941,  and  such  County  Commissioners 
feeling  that  because  of  the  importance  of  the  matter  it  may  be  their  duty 
to  appeal  from  order  In  such  proceedings: 

1.  If  they  comply  with  the  peremptory  writ  and  print  this  candidate's 
name  on  the  general  election  ballots  will  they  be  protected  from  criminal 
liability  under  Section  102.64,  Florida  Statutes.  1941? 

2.  Will  they  be  justified  in  going  to  the  expense  of  an  appeal? 

3.  There  beir^  only  questions  of  law  Involved  and  no  question  of 
fact  decided  by  the  Circuit  Court  is  it  necessary  to  present  a  motion  for 
new  trial  or  rehearing  before  suing  out  a  writ  of  error? 

4.  Will  the  writ  of  error  operate  &s  a  supersedeas  under  Section  59.13, 
Florida  Statutes,  1941.  immediately  upon  the  filing  of  the  notice  of  appeal 
with  the  Circuit  Court  and  without  bond?     (Section  59.14>. 

5.  Is  there  any  short  cut  to  obtain  a  decision  from  the  Supreme  Court 
in  a  mandamus  proceeding  presenting  only  questions  of  law  and  involving 
a  question  of  state-wide  application? 
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To  Mr,  Lht/d  F.  Boyle,  Attorney  at  Lam,  Sanford,  Florida: 

In  my  opinion,  the  above  questions  are  properly  answered  in  the  order 
in  which  they  are  set  forth  as  follows: 

1.  The  members  of  the  Board,  if  they  see  fit  to  comply  with  the 
peremptory  writ,  will  be  protected  by  virtue  of  such  writ  from  criminal 
liability  under  Section  102.64,  Florida  Statutes,  1941. 

2.  It  is  assumed  that  this  question  does  not  solicit  my  opinion  as  to 
the  merits  of  this  case,  but  has  to  do  with  whether  or  not  the  expense  of 
an  appeal  will  be  a  legitimate  charge  payable  by  the  county  if  the  appeal 
is  taken.  It  is  my  opinion  the  cost  thereof  would  be  properly  chargeable 
to  the  county. 

3.  Under  the  stated  circumstances,  it  would  appear  that  no  motion 
for  a  new  trial  or  rehearing  is  necessary  or  prerequisite  to  an  appeal  from 
the  final  order  of  the  trial  court  in  the  cause. 

4.  In  connection  with  this  question,  I  am  assuming  that  you  used 
the  term  "writ  of  error"  for  "appeal"  (see  Supreme  Court  Rule  No.  2). 
It  appears  to  me  that  the  question  of  supersedeas,  in  the  event  appeal  Is 
taken,  is  governed  by  Supreme  Court  Rule  No.  35  (for  authority  for  this 
rule,  see  Section  25.03,  Florida  Statutes,  1941)  and  by  Chapter  22307.  Acts 
of  1943.  Prom  this  rule  and  provision  of  law,  I  take  it  the  trial  court  has 
the  authority  to  fix  the  conditions  of  supersedeas  order. 

5.  I  know  of  no  "short  cut"  to  obtaining  a  decision  on  appeal.  It  is 
recognized  that  the  Supreme  Court  disposes  of  cases  of  this  type  very 
quickly  when  the  appeals  have  been  perfected. 


September  2.- 1944.— 044-259. 

GENERAL  ELECTION  BALLOT 

QUESTION:  What  arrangements  of  names  of  candidates  on  the 
general  election  ballot  will  meet  the  requirements  of  Section  99.57,  Florida 
Statutes,  1941? 

To  Honornble  R.  A.  Gray,  Secretary  of  8t<tte: 

Section  99.57  provides  in  effect  that  the  officials  who  prepare  such 
ballots  shall  arrange  names  of  all  candidates  in  perpendicular  columns 
on  the  ballot,  the  candidates  of  each  party  being  in  a  separate  column, 
and  the  candidates  of  the  party  receiving  the  largest  number  of  votes  in 
the  last  preceding  general  election  shall  be  placed  in  the  first  column; 
that  above  each  column  or  list  of  candidates  appearing  in  the  ballot  shall 
be  printed  in  large  plain  letters  the  name  of  the  political  party  by  which 
candidates  in  such  column  or  list  were  nominated,  together  with  a  circle 
not  less  than  three-fourths  of  an  inch  in  diameter  and  above  such  circle 
shaU  be  printed  the  following  words  in  plain  letters:  "To  vote  a  straight 
party  ticket  make  a  cross  (X>  within  this  circle." 

You  have  enclosed  in  your  letter  a  sample  copy  of  the  form  of  the 
ballot  which  you  sent  county  officials  to  be  followed  in  the  preparation  of 
the  ballots.  In  this  form  you  have  the  Democratic  candidates  in  a  single 
column  at  the  left-hand  side  of  the  ballot,  and  in  the  next  column  Repub- 
lican candidates. 

You  also  have  enclosed  a  form  of  official  ballot  prepared  by  the  offi- 
cials of  one  of  our  counties.  In  this  ballot  there  are  two  separate  con* 
tiguous  lists  of  Democratic  candidates  on  the  left-hand  side  of  the  ballot 
and  above  these  two  contiguous  lists  are  the  words  and  the  circle  for  voting 
prescribed  by  Section  99.57.  Immediately  to  the  right  of  the  two  adja- 
cent Usts  of  Democratic  candidates  and  separated  therefrom  by  very  heavy 
black  perpendicular  lines  is  a  column  in  which  app^r  the  Republican 


BIENNIAL  REIPORT  OF  THE  ATTORNEY  GENERAL  161 


nominees  headed  by  the  appropriate  wording  and  the  circle  required  by 
Section  99.57. 

In  my  opinion  the  last-mentioned  form  of  ballot  is  permissible  under 
our  statutes.  While  Section  99.57  uses  the  word  "column"  there  is  nothing 
in  the  statute  considered  as  a  whole  which  indicates  a  legislative  Intent 
to  protubit  use  of  more  than  one  column  for  listing  the  candidates  for 
each  political  party. 

Section  1.01,  Florida  Statutes,  1941.  Subparagraph  (1>  provides  that 
in  construing  s  statute  in  each  and  every  word,  phrase  or  part  thereof, 
where  the  context  will  permit,  the  singular  includes  the  plural,  and  vice 
versa.  Furthermore,  in  construing  Section  99.57,  it  is  to  be  given  a  practi- 
cal meaning  and  effect.    Ketchum  vs.  Commonwealth  (Ky>  276  S.  W.  139. 

In  view  of  the  foregoing,  it  Is,  therefore,  my  opinion  that  the  use  of 
the  word  "column"  in  said  Section  99.57  is  not  to  be  construed  necessarily 
as  one  column,  but  that  there  may  be  more  than  one  column  of  names  of 
candidates  of  any  political  party,  provided  that  the  lists  of  the  names  of 
candidates  shall  be  headed  with  the  words  and  circle  prescribed  by  said 
Section  99.57;  that  the  lists  of  the  names  of  the  candidates  of  the  several 
parties  be  separated  by  distinctive  perpendicular  lines  or  divisions  so  as 
not  to  mislead;  and  that  the  candidates  of  the  party  receiving  the  largest 
number  of  votes  at  the  last  preceding  general  election  shall  be  placed  on 
the  left-hand  side  of  the  ballot. 

June  19,  1944.— 044-177. 

PLACING  CANDIDATES'  NAMES  ON  BALLOTS 

QUESTION:  How  may  the  names  of  nominees  of  political  parties 
and  of  other  groups,  as  candidates  for  elective  office,  be  placed  upon  the 
general  election  ballots  in  this  state? 

To  BoTiorable  R.  A.  Qray,  Secretary  of  State: 

Only  those  candidates  of  political  parties  nominated  in  the  primaries 
or  by  appropriate  executive  committee  shall  be  printed  on  the  general 
election  ballot  (Section  99.10.  Florida  Statutes,  1941).  A  political  party 
is  one  which  at  any  time  within  four  years  next  preceding  a  primary  elec- 
tion may  have  registered  as  members  thereof  more  than  five  per  cent  of 
the  total  registered  electors  of  the  State  of  Florida  (Section  102.02). 

Since  the  candidates  of  all  political  parties  are  required  to  be  nomi- 
nated in  the  general  primaries  (Section  102.05),  the  right  of  nomination 
by  appropriate  executive  committees  is  limited.  Section  102.48  provides 
for  nomination  by  the  proper  executive  committee  in  the  event  no  candi- 
date for  any  particular  office  receives  a  majority  of  the  votes  cast  in  the 
primary.  Section  102.48  provides  further  that  nomination  by  the  appro- 
priate executive  committee  is  permitted  in  the  event  of  vacancy  in  nomi- 
nation or  office  which  has  occurred  between  the  general  primaries  and 
the  general  election  and  then,  as  to  a  state  officer,  only  if  it  occurs  less 
than  forty-five  days  prior  to  the  general  election,  and  as  to  a  county 
officer,  if  it  occurs  less  than  thirty  days  before  such  election,  otherwise 
such  vacancy  In  nomination  or  office  must  be  filled  by  special  primary  as 
provided  in  said  Section  102.48.  A  "vacancy  in  nomination"  is  to  be  dis- 
tinguished from  a  failure  to  nominate;  and  where  there  has  been  no 
nomination  in  the  general  primaries  there  is  no  authorization  for  a  party 
executive  committee  to  make  an  original  nomination.  State  ex  rel  Cham- 
berlain V.  Tyler,  et  al.,  130  So.  721. 

The  foregoing  statements  are  subject  to  the  provisions  of  Chapter 
22039,  Acts  of  1943,  which  chapter  provides,  among  other  things,  that  the 
State  Executive  Committee  of  any  minority  party  may  provide  by  resolu- 
tion for  the  method  of  nomination  of  Presidential  Electors;  and  a  "minority 
political  party"  is  defined  as  one  which  for  two  consecutive  presidential 
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elections  fails  to  elect  a  majority  of  the  electors  of  President  and  Vice 
President  of  the  United  States  and  Governor  of  Florida. 

On  the  basis  of  the  foregoing,  it  app^.rs  that  only  the  candidates  of 
political  parties  selected  as  above  set  forth  are  entitled  to  have  their  names 
printed  on  the  general  election  ballot. 

VOTING  MACHINES 

April  8,  1944.— 044-120. 

CUSTODIANS 

QUESTION:  Are  the  authorities  in  charge  of  elections  the  lawful 
custodians  of  voting  machines,  under  the  provisions  of  Sections  100.05  and 
100.10,  Florida  Statutes,  1941,  or  is  the  Supervisor  of  Registration  the 
lawful  custodian  of  such  machines,  under  the  provisions  of  Section  3 A  of 
Chapter  22018,  Laws  of  Florida,  Acts  of  1943,  the  same  being  Section  100.42 
of  the  1943  Supplement  to  Volume  1,  Florida  Statutes,  1941? 

Tfi  Umwrable  R.  A.  Ortti/,  Secretary  of  State: 

The  provisions  of  Section  100.42,  the  last  legislative  expression  upon 
the  subject,  determine  the  question.    It  is  therein  provided: 

"The  supervisor  of  registration  shall  be  custodian  of  voting  ma- 
chines In  each  county  using  same,  unless  otherwise  specifically  pro- 
vided by  law.  Such  custodian  shall  have  authority  to  appoint  such 
assistants  ox  deputies  as  in  his  opinion  shall  be  necessary  to  properly 
and  efficiently  prepare  and  supervise  machines  prior  to  and  during 
elections.  ..." 

It  is  my  opinion  that,  except  in  those  counties  for  wiiich  a  special 
legislative  act  may  specifically  provide  to  the  contrary,  the  Supervisor  of 
Registration  is  the  lawful  custodian  of  the  voting  machines  in  each  county 
using  the  same, 

ABSENT  VOTERS 

April  26.  1944.— 044-135. 

BALLOTS— ABSENCE  OF  AFFIDAVIT 

QUESTION:    May  the  County  Canvassing  Board  count  a  war  ballot 

which  is  not  accompanied  by  the  required  affidavit? 

Tn  Moiiitrable  J.  If.  Hearn.  County  Judge,  Sitwunnee  County,  Live  Oak,  Florida: 

If  the  envelope  does  not  contain  the  voter's  affidavit,  as  required  by 
Sections  306  and  308.  Chapter  14,  Title  50.  U.  S.  C.  A.,  then  the  ballot 
contained  in  such  envelope  may  not  be  canvassed.  This  is  true  because, 
absent  the  required  affidavit,  there  is  no  way  whereby  the  canvassing 
board  may  determine  whether  the  ballot  was  cast  by  a  citizen  of  the 
United  States  and  of  the  State  of  Florida. 


FRIMARY  ELECTIONS 

March  3,  1944.— 044-71. 

BALLOTS— CANDIDATES:    DEMOCRATIC    NATIONAL    CONVENTION 

QUESTION:  May  the  candidates  for  the  office  of  Delegate  to  the 
Democratic  National  Convention  be  grouped  on  the  ballot  so  as  to  show 
whether  such  delegates  are  for  or  against  Roosevelt  for  President,  or  non- 
committal, and  to  have  these  groups  designated  in  a  way  that  voters 
might  Itnow  the  views  of  the  candidates  on  this  question? 
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To  nonarable  R.  A.  Gray,  Secretarg  of  SUitt: 

The  law  relating  to  the  manner  and  form  in  which  ballots  shall  be 
prepared  for  voting  in  primary  elections  is  set  forth  in  the  provisions  of 
Sections  102.38  and  102.39,  Florida  Statutes,  1941.  It  is  therein  provided 
that  the  names  of  all  candidates  for  any  office  shall  be  printed  upon  the 
ballot  in  alphabetical  order  according  to  surnames.  There  exists  no  au- 
thority in  the  law  for  the  grouping  of  names  for  candidates  for  delegate 
to  the  Democratic  National  Convention  in  order  to  indicate  with  reference 
to  each  such  group  whether  the  candidates  named  therein  are  !n  favor 
of  nominating  Roosevelt  or  any  other  person  as  the  Democratic  Nominee 
for  President  of  the  United  States.  The  names  of  all  candidates  for  dele- 
gate to  the  Democratic  National  Convention  are  required  by  law  to  be 
printed  In  alphabetical  order  on  the  ballot. 


April  S,  1944,-044-119. 

CANDIDATE — ^REFUNDING  PEE 

QtJESnON:  Where  a  candidate  for  office,  because  of  physical  dis- 
ability, withdraws  from  the  race  prior  to  the  printing  of  the  ballots,  is 
he  entitled  to  a  refund  of  the  qualification  fees  paid  by  him  and  should 
his  name  be  omitted  from  the  ballot? 

To  Honorable  Hiram  Paver,  Clerk  of  the  Circuit  Court, 
8t.  John-i  County,  St.  Augustine,  Florida: 

It  is  my  opinion  that  you  may,  under  the  circumstances  stated,  refvmd 
to  said  person  the  qualification  fees  paid  by  him.  and  omit  his  name  from 

the  ballot. 


September  1,  1943.— 043-232. 

CANDIDATES — FILING  OF  OATH  AND  PAYMENT  OP  PEE 

QUESTION :  Must  candidates  for  the  office  of  Judge  of  the  Criminal 
Court  of  Record  and  for  County  SoUcitor  file  their  statutory  oath,  and 
pay  their  filing  fee  to  the  Clerk  of  the  Circuit  Court,  as  provided  for  by 
Section  102.33,  Florida  Statutes,  1941,  or  must  such  candidate  file  said 
oath  with  and  pay  said  fee  to  the  Secretary  of  State,  as  provided  for  by 
Section  102.67,  Florida  Statutes,  1941,  (Chapter  20850,  Acts  of  1941  >,  as 
amended  by  Chapter  21702,  Acts  of  1943? 

To  Honorable  John  R.  Bim0*,  Judfft,  Criminal  Covrt  of  R«torA, 
Tampa,  Florida: 

Section  102.67,  as  amended  by  Chapter  21702.  provides  that  candidates 
for  nominations  for  appointments  or  election  to  the  offices  of  Judge  of 
the  Criminal  Court  of  Record,  and  Judge  of  the  Court  of  Record  in  and 
for  Escambia  County,  and  County  Solicitor  for  any  county,  in  a  primary 
election  "shall  be  required  to  file  their  sworn  statement  and  pay  their 
filing  fee  to  the  Secretary  of  State  not  later  than  the  1st  day  of  February 
prior  to  the  First  Primary  Election,  and  to  pay  or  file  receipt  with  the 
Secretary  of  State  in  like  manner  as  other  candidates  for  their  party 
committee  assessment,  if  any  has  been  levied,  not  later  than  March  31st 
following.  ..."  This  section  represents  the  latest  legislative  expression  upon 
the  subject,  and  in  my  opinion,  the  provisions  thereof  should  be  complied 
with  by  all  candidates  for  those  offices  therein  mentioned. 
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December  13,  1943. — 043-326. 

CANDIDATES  EN  ARMED  FORCES— PROCEDURE 

QUESTION:     Where  a  candidate  for  public  office  is  to  the  armed 

forces  OD  foreign  service  Is  it  possible  for  anyone  other  than  the  candidate 
himself  to  make  oath  to  the  statements  that  such  candidate  is  required 
to  file  during  his  campaign  in  our  Democratic  Primary? 

To  Boiwrable  Van  C.  Kuisrow,  Acting  County  Tax  Aftetsor,  Miami,  Florida: 

In  reply  I  wish  to  advise  that  I  have  carefully  examined  the  statute 
and  all  of  the  cases  that  have  been  decided  by  our  Supreme  Court  con- 
struing the  same  and  I  am  of  the  opinion  that  since  you  are  going  to 
handle  all  campaign  matters  for  such  a  candidate  and  that  you  will  be 
the  only  one  who  has  knowledge  of  the  matters  required  by  Sections  102.57 
and  102.59,  Florida  Statutes,  1941,  it  would  be  proper  for  you  to  act  under 
your  power  of  attorney  with  regard  to  the  execution  of  the  various  state- 
ments that  a  candidate  is  required  to  file.  However,  since  we  do  not  have 
any  Supreme  Court  decisions  directly  in  point  on  this  matter,  I  call  your 
attention  to  Chapter  21820,  Laws  of  Florida,  Acts  of  1943,  which  provides 
for  a  declaratory  judgment  in  certain  instances  and  suggest  that  you 
might  take  the  matter  up  directly  with  your  attorney  and  it  might  be 
possible  to  file  a  suit  under  this  act  and  secure  a  declaratory  judgment, 
which,  of  course,  would  definitely  settle  the  matter. 

March  31,  1944.-^44-111. 

CANDIDATES'  OATHS 

QUESTION:     Where  a  candidate  for  nomination  to  an  office,  in  filing 

the  oath  required  by  Section  102.29,  Florida  Statutes,  1941,  falls  to  include 
in  such  oath  a  portion  of  the  information  required  by  said  statute,  and 
the  Secretary  of  State,  in  receiving  and  filing  such  oath,  falls  to  notice 
such  omission  but  later  discovers  it.  should  he  cancel  the  filing  of  such  oath 
and  return  the  fee  paid;  or  should  he  await  court  action  by  some  interested 
party? 

To  Honorable  R.  A.  Cray,  Secretary  of  State: 

A  candidate  for  Republican  nomination  to  the  office  of  State  Senator 
filed  an  oath  m  the  Secretary  of  State's  office,  some  time  prior  to  February 
1,  1944,  paid  tlie  qualification  fee  required  and  was  listed  as  a  candidate 
for  Republican  nomination.  In  preparing  the  oath  to  be  filed,  the  said 
candidate  drew  a  line  through  certain  language  included  In  the  printed 
form  of  oath,  thus  indicating  his  intention  to  eliminate  such  language 
from  the  sworn  statement.  The  language  through  which  the  hne  was 
drawn  is  as  follows: 

"that  he  did  not  vote  for  any  nominee  of  any  other  party,  national, 
state  or  county,  at  the  last  general  election;  that  he  did  not  register 
as  a  member  of  any  other  political  party  during  the  two  years  Im- 
mediately last  past," 

Section  102.29,  Florida  Statutes,  1941,  in  part  provides  that: 

"Every  candidate  for  nomination  to  any  office  herein  provided 
for  shall  be  required  to  take  and  sign  and  subscribe  to  an  oath  or 
affirmation  in  writing.  ..." 

find  it  is  provided  that  such  oath  shall  contain.  In  substance,  the  language 
which  the  candidate  concerning  whom  you  write  eliminated  from  the 
sworn  statement  that  he  signed  and  filed  with  you.  By  eliminating  such 
language  from  the  statement,  the  candidate  materially  altered  the  same, 
and  he  has,  therefore,  failed  to  file  a  sworn  statement  as  required  by  law. 
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The  duties  of  the  Secretary  ol  State  concerning  election  matters  are 
ministerial.  When  a  candidate,  within  the  time  provided  by  law,  submits 
to  you  his  sworn  statement  and  such  statement  contains  the  matters  set 
forth  in  Section  102.29,  you  have  the  duty  to  receive  and  file  the  same. 
However,  when  a  candidate  eliminates  from  his  sworn  statement  any 
matter  that  is  required  by  said  section  to  be  Included  therein,  you  are 
without  authority  to  accept  such  sworn  statement  in  lieu  of  the  one 
required  by  law. 

It  is  my  opinion  that  it  is  your  duty  to  cancel  the  filing  of  the  affidavit 
in  question,  and  return  to  the  candidate  the  fee  paid. 

January  18,  1944.— 044-21. 

CANDIDATES— QUALIFICATION  FEES 

QUESTION:  Should  candidates  for  county  offices  In  Hardee  County 
pay  their  qualification  fees  to  the  Clerk  of  the  Circuit  Court,  or  to  the 
Clerk  and  Auditor  of  the  Board  of  County  Commissioners,  whose  employ- 
ment is  authorized  and  whose  duties  are  determined  under  the  provisions 
of  Chapter  22309,  Special  Acts  of  1943? 

To  Mt».  Anna  Mae  Taylor.  Artintj  Clerk  of  the  Cireuil  Cawrt, 
Hardee  Cownty,  Wavchula,  Florida: 

The  provisions  of  Chapter  22309  authorize  the  Board  of  County  Oom- 
missioners  of  Hardee  County  to  employ  an  expert  bookkeeper  who  shall 
serve  as  general  accountant  for  the  Board,  and  perform  other  duties  as 
stated  In  the  Act.  Such  employee  of  the  Board  Is  not  specifically  author- 
ized to  receive,  in  behalf  of  the  County  Commissioners,  funds  in  his  ca- 
pacity as  bookkeeper  and  auditor. 

Candidates  for  office  who  are  to  be  voted  for  wholly  within  a  single 
county  are,  unless  required  to  qualify  with  the  Secretary  of  State  under 
the  provisions  of  a  law  relating  to  the  particular  office  sought,  required 
to  qualify  with  and  pay  their  filing  fees  to  the  Clerk  of  the  Circuit  Court 
"who  shall  receive  the  same  in  his  capacity  as  clerk  of  the  board  of  county 
commissioners  of  said  county,  .  .  ,"  See  Section  102.33,  Florida  Statutes. 
1941.  This  provision  of  law  designates  the  official  to  whom  such  qualifying 
fees  must  be  paid.  It  is  my  opinion  that  such  provision  is  not  modified 
by  the  provisions  of  Chapter  22309,  Special  Acts,  1943. 


March  21,  1944.— 044-89. 

DETERMINING  CANDIDATES'  ELIGIBILITY— AMENDING  RECORDS 

QUESTION:  When  a  man.  who  registered  as  a  Republican  on  Sep- 
tember 18,  1940,  appears  before  the  Secretary  of  the  Democratic  Executive 
Committee,  takes  oath  and  otherwise  qualifies  as  a  Democratic  Candidate 
for  Port  Commissioner,  District  number  3,  and  his  opponent  now  contends 
that  he  should  withdraw  and  that  his  name  could  not  possibly  be  printed 
on  the  Democratic  ballot,  are  we  authorized  to  place  his  name  on  the 
Democratic  ballot? 

To  Mr».  Easter  L.  Gatef,  SitperrUor  of  Reffistration, 
Broward  County.  Ft.  Lauderdatr,  Florida: 

It  is  my  opinion  that  if  the  man  who  registered  as  a  Republican 
executed  the  form  of  candidates'  oath  as  prescribed  by  Section  102.29. 
Florida  Statutes,  1941,  and  has  stated  therein  that  he  is  a  member  of  the 
Democratic  Party  and  has  otherwise  qualified  by  complying  with  the  re- 
quirements of  Section  102.33  with  reference  to  filing  such  oath  with  the 
Clerk  of  the  Circuit  Court  and  paying  the  party  assessment  and  statutory 
fiUng  fee,  then  in  that  event  it  does  not  rest  in  the  discretion  of  election 
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officials  to  pass  upon  his  eligibility  as  a  candidate.  Questions  relating  to 
the  eligibility  of  a  candidate  who  has  filed  the  statutory  form  ol  oath  and 
has  paid  party  assessment  fees  and  the  statutory  filing  fee  are  judicial 
questions  to  be  determined  by  a  court  of  competent  Jurisdiction. 

In  your  letter  you  also  state  that  a  gentleman  who  is  a  Democratic 
candidate  for  Port  Conunissioner,  District  No.  3,  was  qualified  through 
error  by  the  Secretary  of  the  Democratic  Ebcecutive  Committee  as  a  can- 
didate for  the  office  of  Port  Commissioner,  District  No.  2.  You  state  that 
the  error  was  made  by  the  Secretary  of  the  Democratic  Executive  Com- 
mittee and  that  the  same  was  not  in  any  way  chargeable  to  the  candidate. 
It  is  my  opinion  that  if  he  tendered  to  the  Secretary  of  the  Democratic 
Executive  Committee  of  your  county  his  party  assessment  fee  as  a  candi- 
date for  Port  Commissioner  District  No.  3  and  that  through  clerical  error 
the  Secretary  listed  him  and  issued  to  him  a  receipt  showing  payment  of 
committee  assessment  as  a  candidate  for  District  No.  2,  this  clerical  error 
may  be  and  should  be  corrected  by  the  Secretary  of  the  Democratic  Exec- 
utive Committee.  The  Secretary  has,  in  my  opinion,  the  authority  to 
correct  Uie  record  in  this  regard. 

August  26,  1943.— 043-219. 

NOMINATION  OF  CANDIDATES 

QUESTION :  In  the  coming  primaries,  should  the  recognized  political 
parties  in  Florida: 

<1'>  Nominate  a  candidate  for  Member  of  Congress  from  the  new 
Sixth  Congressional  District; 

<2)  Elect  district  delegates  to  the  National  Convention  from  said 
District;  and, 

(3)  Elect  members  of  a  Congressional  Executive  Committee  for  the 
new  Sixth  Congressional  District,  from  the  counties  comprising  said 
rustrict? 

To  Haaorabte  R.  A.  Gray,  Secretfiry  of  State: 

The  answer  to  the  first  question  3s  in  the  affirmative.  Chapter  21975, 
Laws  of  Florida,  Acts  of  1943,  created  a  Sixth  Congressional  District  and 
provided  that,  at  the  general  election  to  be  held  in  1944,  a  Congressman 
shall  be  elected  from  such  district.  Sections  102.01  and  102.02,  Florida 
Statutes,  1941,  provide  for  the  nomination,  in  a  primary  election,  of  can- 
didates for  all  elective  offices  to  be  voted  for  in  the  next  ensuing  general 
election. 

The  answer  to  the  second  question  is  in  the  affirmative.  Chapter 
22058,  Laws  of  Florida.  Acta  of  1943,  provides  that  one  male  and  one 
female  delegate  to  the  National  Conventions  of  the  political  parties  shall 
be  elected  from  each  Congressional  District  in  the  State,  and  that  the 
remaining  delegates  shall  be  elected  from  the  State  at  large. 

The  answer  to  the  third  question  is  in  the  negative.  Section  102.07 
<2),  Florida  Statutes,  1941.  provides  for  the  election  of  a  Congressional 
Executive  Committee  of  each  political  party;  that  such  Conunittee  shall 
consist  of  two  members  from  each  county  in  the  Congressional  District, 
who  shall  be  elected  for  four  years  "at  the  primary  elections  held  in  the 
year  1942,  and  ■  every  four  years  thereafter."  I  find  no  provision  of  law 
for  the  holding  of  such  election  prior  to  the  primary  election  to  be  held 
in  1946. 

It  is  my  opinion  that,  under  the  provisions  of  Section  102.07  (4),  supra, 
the  membersliip  of  each  political  party's  Congressional  Executive  Committee 
for  the  Sixth  Congressional  District  may  be  selected  by  the  party's  County 
Executive  Committee  in  each  county  within  said  District. 
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June  28,  1943.— 043-149. 

NOMINATION  OP  PRESIDENTIAL  ELECTORS 

QUESTION:  Has  the  State  Democratic  Executive  Committee  a  right 
to  name  the  eight  Presidential  Electors  for  the  Democratic  Party? 

To  Honorable  Ti)n  Cobb,  Jr.,  Orlando,  Florida: 

Section  98.07,  Plorlda  Statutes,  1941,  provides  for  the  election  of 
Presidential  Electors.  Thereby  the  office  of  Presidential  Elector  is  made 
elective.  Section  102.02,  Plorida  Statutes,  1941,  provides  that  political 
parties  as  defined  therein  shall  nominate  their  candidates  for  all  elective 
offices  under  the  provisions  of  Chapter  102.  Florida  Statutes,  1941.  The 
Democratic  Party  in  this  state  comes  within  the  deflnition  of  &  political 
party  as  defined  by  Section  102.02,  supra.  Chapter  102,  Florida  Statutes, 
1941,  provides  for  the  nomination  of  all  party  candidates  in  the  primary 
election,  with  certain  exceptions  which  do  not  Include  Presidential  Electors. 

I  am,  therefore,  of  the  opinion  that  democratic  candidates  for  the 
office  of  Presidential  Elector  are  required  to  be  nominated  in  the  state 
Democratic  primary  election. 

August  31,  1944.-^)44-258. 

SELECTION  OP  NOMINEE  WHERE  NO  ONE  IS  NOMINATED 

QUESTION:  May  a  county  Democratic  Executive  Committee  select 
a  nominee  for  the  office  of  County  School  Board  member,  the  name  of 
such  nominee  to  be  printed  on  the  general  election  ballot.  In  an  instance 
where  no  one  filed  for  nomination  for  such  office  in  the  primaries? 

To  Mr.  O.  L.  Dayton,  .tttoraei)  at  Law,  Dad*  City,  Fforida: 

In  the  case  of  State  vs.  Tyler  (1930)  130  So.,  721,  the  Court  held  that 

the  Republican  County  Executive  Committee  did  not  have  authority  to 
supply  a  candidate  where  there  had  been  no  primary  held  by  that  party 
and  where  there  was  a  statutory  method  (by  petition)  to  provide  a  can- 
didate under  such  circumstances.  The  Court  also  held  In  that  case  that 
there  Is  a  distinction  between  vacancy  In  nomination  and  failure  to  nomi- 
nate, and  that  failure  to  nominate  did  not  come  within  the  provisions  of 
our  then  statute,  Section  14  oT  Chapter  13761,  Acts  of  1939.  Immediately 
following  that  case,  the  Legislature  amended  the  statute  by  removing  the 
provision  for  supplying  a  candidate  in  certain  cases  by  petition  except  in 
municipal  election.  There  were  other  amendments  and  that  section  as 
amended  now  appears  as  Section  102.48,  Florida  Statutes,  1941.  The  case 
differs  from  the  one  presented  by  your  question  In  that  in  your  case  the 
Democratic  Party  duly  held  its  primary;  and  the  case  is  not  controlling 
for  another  reason,  namely,  the  elimination  of  the  proidsion  for  placing 
the  name  on  the  election  ballot  by  petition,  and  thus  leaving  a  situation 
without  any  statutory  remedy.  All  that  remains  of  that  case  is  the  holding 
that  a  failure  to  nominate  is  not  a  vacancy  in  nomination,  and  that. 
therefore,  it  does  not  come  within  the  provisions  of  the  statute.  Section 
102.48. 

In  the  case  of  State  vs.  Mitchell  (1935)  159  Bo.  775,  the  Court  held 
that  where  there  has  been  no  intention  to  evade  the  primary  election 
laws  and  where  all  of  such  taws  as  are  capable  of  being  complied  with 
have  been  observed  by  a  political  party,  and  there  Is  no  party  candidate 
for  the  general  election,  and  the  statutes  provide  no  method  of  nominating 
a  candidate  under  such  circumstances,  the  provision  of  Section  3 12  C,  G.  L. 
(Section  99.10  Statutes  of  1941),  "that  aU  committee  nominations  shall 
be  made  as  provided  by  the  laws  covering  primary  election"  is  not  an 
unconditional  limitation,  and  under  such  circumstances  a  recosnlzed 
political  party  has  the  Inherent  right  to  supply  a  candidate  according 
to  Its  own  rules  and  regulations. 
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In  State  vs.  Gray,  <1936)  160  So.  501,  the  majority  opinion  discussed. 

interpreted  and  followed  the  Mitchell  case  and  said: 

"Only  when  one  of  the  major  political  parties  of  this  state 
subject  to  the  primary  election  laws  has  had  the  statutory  oppor- 
tunity to  lawfully  make  its  nominations  for  offices  capable  of  being 
voted  for  in  the  regularly  established  June  primaries,  and  has  failed 
and  neglected  to  do  so  as  provided  and  required  by  such  primary 
election  laws,  does  such  party  forfeit  its  Inherent  party  right  to 
seasonably  make  executive  committee  nominations,  or  at  its  option 
to  call  and  hold  special  primary  elections,  in  order  to  have  the 
names  of  its  nominees  for  such  offices  as  selected  by  it  printed  on 
the  ensuing  general  election  ballots  in  accordance  with  amended 
section  312  C,  G.  L.,  supra,  as  party  candidates  of  such  major  politi- 
cal parties  for  the  offices  required  to  be  filled  at  such  ensuing  general 
election.  See  State  ex  rel.  Chamberlin  v.  Tyler,  100  Pla.  1112,  130 
So.  721;  State  ex  rel.  Summer  v.  Mitchell,  118  Pla,  513,  159  So.  775." 

Applying  the  law  of  those  cases,  it  Is  my  opinion  that  when  a  primary 
has  been  duly  held  by  a  recognized  political  party  and  no  one  filed  for  a 
particular  office,  resulting  in  a  "failure  of  nomination,"  that  political 
party,  by  its  executive  committee,  may  select  a  nominee  for  that  office, 
and  when  the  proper  certificate  has  been  signed,  sworn  to  and  filed  as 
required  by  Section  99.10,  Florida  Statutes,  1941,  it  is  the  duty  of  the 
County  Commissioners  to  place  the  name  of  such  nominee  on  the  ballot 
to  be  used  in  the  general  election. 

September  15,  1944.— 044-272. 

VACANCY  IN  NOMINATION 

QUESTION:  1.  May  the  Democratic  Party  select  a  nominee  for  the 
office  of  County  Surveyor  (the  name  of  such  nominee  to  be  printed  on 
the  general  election  ballot) ,  in  an  instance  where  no  one  filed  for  nomina- 
tion for  such  office  in  the  primaries,  and,  if  so,  by  what  method? 

2.  May  the  Democratic  Party  select  a  nominee  for  the  office  of 
Justice  of  the  Peace  (the  name  of  such  nominee  to  be  printed  on  the 
general  election  ballot),  in  an  instance  where  the  person  nominated  for 
such  office  in  the  last  primaries  has  died,  and,  if  so,  by  what  method? 

To  Honorable  Edwin  Thomat,  Chairman,  Demoeratie  Extevtitit  Commt((ee, 
Tampa,  Florida: 

m  my  opinion  the  above  questions  are  properly  answered  as  follows: 

1,  The  first  question  is  answered  in  the  affirmative,  and  the  method 
whereby  such  nominee  for  County  Surveyor  may  be  selected  is  as  follows: 

A  study  of  our  primary  laws  and  the  cases  of  State  vs.  Tyler  (1930) 
130  So.  721,  State  vs.  Mitchell  (1935)  159  So.  775,  and  State  vs.  Gray  (1936) 
160  So.  501,  leads  me  to  the  conclusion  that  the  Democratic  County  Exec- 
utive Committee  of  Hillsborough  County  can  select  a  nominee  for  the 
office  of  County  Surveyor  either  by  primary  to  be  called  by  it  for  that 
purpose,  or  by  nomination  by  such  executive  committee,  since  the  situation 
piesented  by  this  question  is  one  of  "failure  of  nomination"  and  since  the 
Democratic  Party  participated  in  the  last  primaries  there, 

2.  The  second  question  is  answered  in  the  affirmative,  and  the  method 
whereby  such  nominee  for  Justice  of  the  Peace  may  be  selected  is  as 
follows: 

Since  this  vacancy  in  nomination  has  occurred  more  than  thirty  days 
prior  to  general  election  day,  in  pursuance  of  Section  102.48,  Florida 
Statutes,  1941,  a  nominee  for  such  office  of  Justice  of  the  Peace  may  be 
selected  by  primary  election  to  be  called  by  such  County  Executive  Com- 
mittee. The  situation  presented  by  this  question  is  one  of  "vacancy  in 
nomination"  as  contemplated  by  said  Section  102.48. 
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When  nominees  have  been  selected  by  the  methods  mentioned  In  the 
two  preceding  paragraphs,  and  when  proper  certificates  have  been  signed, 
sworn  to  and  filed  as  required  by  Section  99.10,  Florida  Statutes.  1041, 
it  will  be  the  duty  of  the  County  Commissioners  of  Hillsborough  County 
to  place  the  names  of  such  nominees  on  the  general  election  ballot. 

June  8.  1944.— 044-163. 

VACANCY  IN  NOMINATION— REDISTRICTED  COUNTY 

QUESTION:  Is  there  a  vacancy  In  nomination  created  within  the 
purview  of  Section  102.48,  Florida  Statutes,  1941,  where,  because  of  the 
redistricting  of  a  county  into  Conunissioners'  Districts,  there  are  no  regu- 
larly nominated  candidates  for  County  CommissiDner  in  some  of  the  re- 
districted  districts? 

To  Honorable  R.  A.  Oraji,  Secretarif  of  State: 

It  appears  from  the  request  for  an  opinion  that  prior  to  the  May 
primaries  Just  past  the  County  Commissioners  of  one  of  the  counties 
redistricted  that  county  into  new  Commissioners'  Districts.  The  effects 
of  this  redistricting  was  to  leave  one  or  more  of  the  said  districts  without 
a  regularly  nominated  candidate  for  County  Commissioner. 

Section  102.48,  Florida  Statutes,  1941,  provides,  in  part,  that  In  the 
event  of  the  death,  resignation  or  removal  of  any  person  nominated  for 
office  between  the  primary  election  and  ensuing  general  election,  or  if  for 
any  reason  tbere  is  a  vacancy  In  any  nomination  or  in  any  oSice  and  no 
method  is  otherwise  provided  by  law  for  fiUing  such  a  vacancy  in  nomina- 
tion then  in  that  event  the  County  Executive  Committee,  in  the  case  of 
a  vacancy  in  a  county  office,  shall  call  a  primary  election  to  provide  for 
a  nominee  for  such  office,  and  in  case  no  candidate  receives  a  majority  of 
the  votes  cast  in  the  primary  so  called  and  held,  a  second  primary  shall 
be  held  within  ten  days;  provided  that  If  any  such  vacancy  should  occur 
in  any  nomination  for  a  county  office  or  in  any  county  office  less  than 
thirty  days  before  a  general  election,  the  County  Executive  Committee 
shall  fill  such  vacancy  in  nomination  by  selecting  a  nominee  for  such 
office,  as  in  such  law  provided. 

An  investigation  of  the  redistricting  of  the  County  Commissioners' 
Districts  in  Gulf  County  indicates  that  this  was  accomplished  under  the 
provisions  of  Chapter  22305,  Acts  of  1943,  by  election  held  April  18,  1944. 
Section  6  of  such  Act  provides,  in  part,  that  if  the  plan  for  redistricting 
is  approved,  as  in  said  Act  provided,  such  change  shall  not  become  oper- 
ative until  the  expiration  of  the  term  of  the  Commissioners  who  shall  be 
holding  by  election  for  such  district  so  to  be  changed;  provided,  however, 
that  at  the  next  primary  and  general  election  following  the  approval  of 
such  redistricting  there  shall  be  Commissioners  elected  for  the  new  dis- 
tricts as  approved  at  the  election  for  redistricting.  to  take  office  at  the 
beginning  of  the  new  term  thereafter,  according  to  law. 

Assuming  that  such  redistricting  was  lawfully  effected,  it  appears  from 
your  letter  that  a  vacancy  in  nomination  exists  with  respect  to  one  or 
more  of  such  districts  as  contemplated  by  above  Section  102.48  and,  imder 
such  circumstances,  in  my  opinion,  such  vacancy  or  vacancies  In  nomina- 
tion mentioned  by  you  may  be  filled  by  special  primary  called  and  held 
to  the  manner  and  as  provided  in  Section  102.48. 

It  is  noted  that  there  is  no  provision  In  Section  102.48  as  to  the  man- 
ner in  which  a  special  primary  called  by  an  Executive  Committee  shall 
be  conducted,  and  the  primary  laws  of  the  State  seem  to  be  silent  with 
respect  thereto.  It  seems  advisable,  therefore,  that  any  such  special  pri- 
mary election  should  be  held  as  closely  as  possible  in  accordance  with  the 
law  governing  the  regular  primary  elections  as  to  tlie  manner  in  which 
candidates  shall  qualify,  the  time  within  which  they  should  qualify,  etc. 
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Section  102.27  sets  forth  that  no  party  assessment  shall  be  made  by  any 

executive  committee  with  respect  to  candidates  in  the  event  of  a  special 
primary  election.  However,  there  Is  no  similar  provision  with  respect  to 
the  filing  fee  required  of  each  candidate  by  Section  102.31,  which  would 
indicate  that  this  filing  fee  should  be  paid  by  candidates  who  participate 
in  such  special  primary. 


August  23,  1944.— 044-249. 

WAR  BALLOTS— PILLING  VACANCY  IN  NOMINATIONS 

QUESTION:  In  the  event  of  a  vacancy  in  nomination  caused  by 
death  and  the  time  available  is  insuQiclent  for  a  County  Executive  Com- 
mittee to  call  a  primary  election  to  fill  the  vacancy  as  provided  by  Section 
102.48,  Florida  Statutes,  1941,  before  war  ballots  must  be  printed  and  ready 
for  mailing  overseas,  what  course  should  be  followed  wil^  respect  to  such 
vacancy,  and  the  printing  of  such  ballots? 

To  Honorable  liinton  J.  Baker,  CoTtnty  Attorney,  Fernandina,  Florida: 

Section  102.48  provides,  as  to  a  county  office,  that  a  primary  be  held 
by  the  County  Executive  Committee  to  fill  a  vacancy  in  nomination  occa- 
sioned, among  other  things,  by  death,  in  the  event  such  vacancy  occurs 
thirty  <30)  days  prior  to  the  general  election.  Only  the  names  of  those 
candidates  nominated  in  the  primary,  or  who  have  been  put  in  nomina- 
tion by  the  appropriate  executive  committee,  shall  be  printed  on  the 
general  election  ballots  "providing  that  aU  committee  nominations  shall 
be  made  as  provided  by  the  laws  governing  primary  election."  Section 
99.10,  I  find  nothing  in  the  appropriate  laws  with  respect  to  war  ballots 
which  indicates  that  the  general  primary  laws  should  yield  to  the  extent 
of  permitting  an  executive  committee  nomination  in  the  instant  case. 

On  the  basis  of  the  foregoing,  it  is  my  opinion  that  the  above  question 
is  properly  answered  as  follows: 

1.  Under  the  factual  situation  presented  by  the  above  question,  a 
vacancy  in  nomination  should  be  filled  as  provided  by  Section  102.48, 
Florida  Statutes,  1941. 

2.  The  war  ballots  should  have  thereon  only  the  names  of  the  can- 
didates nominated  as  required  by  primary  laws  at  the  time  of  preparation 
of  such  ballots;  and  with  respect  to  a  vacancy  In  nomination  as  tn  the 
Instant  case,  a  blank  line  should  be  provided  in  the  ballots  under  the 
office  affected  for  the  use  of  a  "vrrite-in"  vote  by  those  to  whom  the  ballots 
are  forwarded. 


CHAPTER  VII 
OFFICES,  OFFICERS  AND  RECORDS 

HOLDING  TWO  OB  MORE  OFFICES 

October  21,  1943.— 043-278. 

PUBLIC  OFFICERS— DUAL  OFFICES 

QUESTION:  May  the  legal  adviser  for  the  City  of  Jacksonville  Beach 
be  appointed  by  the  Governor  as  a  member  of  the  Civil  Service  Board  of 
Duval  County? 

To  HnnoTable  R.  A.  Oray,  Secretary  of  Stat*: 

The  Civil  Service  Board  of  Duval  County  was  created  by  the  provisions 
of  Chapter  22263,  Laws  of  Florida,  Acts  of  1943.  Section  1  of  said  chapter 
in  part  provides: 

"No  member  of  the  feoard  shall  ho]d  any  other  ofTice  under  or  be 
employed  In  any  rapacity  by  the  United  States.  State  of  Florida,  or 
any  city  or  County  of  this  State;  ..."  (Emphasis  supplied*. 

If  said  person  is  employed  by  the  City  of  Jacksonville  Beach  as  its 
legal  adviser,  it  is  my  opinion  that  such  employment  is  within  the  scope 
of  the  prohibition  above  quoted. 

RETIREMENT;  INSURANCE — EXPENSES  AND  AFPOINTIVIENTS 

January  21,  1943.— 043-23. 

WARRANTS  DRAWN  AGAINST  TEACHERS'  SALARY 

QUESTION;  Should  the  State  Treasurer,  as  ex -officio  Treasurer  of 
the  Teachers'  Salary  Fund,  honor  warrants  drawn  against  the  transporta- 
tion portion  of  the  Teachers'  Salary  Fund  for  payment  of  premiums  for 
group  insurance  for  bus  drivers? 

To  Honorable  J.  EdnAn  Larsnn,  State  TreintuTer : 

Section  1,  Chapter  20852,  Laws  of  Florida,  Acts  of  1941,  (Section 
112.08,  Florida  Statutes,  1941),  authorizes  the  County  Board  of  Public 
Instruction  "to  provide  for  life,  health,  accident,  hospitalization  or  annuity 
insurance,  or  all  of  any  kinds  of  such  insurance,  for  the  employees  thereof, 
upon  a  group  insurance  plan,  and  to  that  end  to  enter  in  agreements  with 
insurance  companies  to  provide  such  insurance." 

Section  2  of  said  Act  (Section  112.09,  Florida  Statutes,  1941),  provides: 
"The  election  to  exercise  such  authority  shall  be  evidenced  by  resolution, 
duly  recorded  in  the  official  minutes,  ...  by  the  county  board  of  pubUc 
instruction.  .  .  ." 

Section  3  of  said  Act  (Section  112.10,  Florida  Statutes,  1941),  provides 
that  "Upon  the  request  in  writing  of  any  employee,  the  proper  officials 
of  each  and  every  county,  county  board  of  public  instruction  . .  .  are  hereby 
authorized  and  empowered  to  deduct  from  the  wages  of  such  envployee. 
periodically,  the  amount  of  the  premium  which  such  employee  has  agreed 
to  pay  for  such  insurance,  and  to  pay  or  remit  the  same  directly  to  the 
insurance  company  issuing  such  group  insurance." 

It  is  my  opinion  that  you  are  authorized  under  said  Chapter  20852 
to  honor  warrants  drawn  against  the  transportation  portion  of  the  Teach- 
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ers'  Salai;  Fund  for  group  insurance  for  bus  drivers;   however,  before 

paying  such  warrant  you  should  have  satisfactory  proof  that  the  require- 
ments of  said  statute  have  been  complied  with. 

The  County  Superintendent  should  furnish  you  with: 

1.  A  certified  copy  of  the  recorded  resolution  by  the  County  Board 
of  Public  Instruction  evidencing  the  election  of  said  County  Board  to 
exercise  its  authority  to  purchase  such  group  insurance  for  the  employees. 

2,  A  certificate  certifsdng: 

(a)  That  the  total  amount  of  such  warrant  is  for  pajmaent  of 
the  premium  of  one  or  more  of  the  types  of  insurance  specified  In 
the  statute: 

Cb)  That  the  amount  of  the  warrant  constitutes  deductions 
from  wages  of  employees  which  were  payable  from  the  transporta- 
tion portion  of  the  Teachers'  Salary  Fund;  and 

(c)  That  such  deductions  were  requested  in  writing  by  each 
employee  insured. 

COMMISSIONS 

April  21,  1943.— 043-101. 

BOND— CANCEIi.ATION  IN  RETURN  C>F  COMMISSION  TAX 

QUESTION;  1.  Where  a  person  is  appointed  and  qualifies  as  a 
member  of  the  Board  of  Fire  Commissioners,  gives  bond  and  executes 
oath  of  office  as  such,  but  does  not  perform  any  of  the  duties  of  the  office, 
and  the  County  Commissioners  adopt  a  resolution  canceUing  the  bond, 
should  the  Secretary  of  State  cancel  the  bond? 

2.  Assuming  the  statements  contained  in  the  first  question,  should 
the  $10.00  commission  tax,  paid  by  the  appointee,  be  refunded? 

To  IIoRiiTabU  R.  A .  Ortty,  Serrvtary  of  State : 

1.  As  to  this  question  it  is  my  opinion  that  the  bonds  having  been 
filed  in  the  office  of  the  Secretary  of  State  voluntarily,  and  in  due  course, 
that  they  should  remain  as  a  part  of  the  records  of  your  office  so  that 
they  would  be  forthcoming  in  the  event  it  should  ever  occur  that  anyone, 
under  lawful  occasion,  desired  to  examine  the  same  or  obtain  a  certified 
copy  thereof,  and  this  notwithstanding  the  fact  that  the  appointee,  having 
accepted  and  qualified  for  the  office,  did  nothing  toward  the  performance 
of  the  duties  thereof. 

2.  From  aught  appearing,  these  funds  were  paid  voluntarily  by  the 
appointee  and  passed  In  due  course  Into  the  State  Treasury. 

Under  Section  4  of  Article  EX  of  the  Constitution  and  under  the 
advisory  opinions  and  judicial  decisions  which  have  been  passed  thereon, 
an  appropriation  either  constitutional  or  statutory  is  necessary  to  author- 
ize payment  out  of  moneys  in  the  State  Treasury, 

It  is  my  opinion  that  in  the  absence  of  such  an  appropriation  or 
relief  bill,  as  it  is  sometimes  called,  you  do  not  have,  nor  has  the  Treasurer 
the  power  to  pay  these  funds  out  of  the  State  Treasury  for  the  indicated 
purpose. 

February  29,  1944. — 044-64. 

FEES— LOCAL  CIVIL  SERVICE  BOARDS 

QUESTION:  Is  the  Secretary  of  State's  fee  of  $10.00  for  the  issuance 
of  the  Governor's  Commission  to  each  member  of  the  Civil  Service  Board 
of  Duval  County  a  proper  charge  to  be  paid  by  Duval  County  as  a  nec- 
essary expense  of  said  Civil  Service  Board? 
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To  Mt.  Richard  P.  Daniel,  Attorney  at  Law,  JaekaonvilU,  Florida; 

The  Civil  Service  Board  of  Duval  County  was  created   by  Chapter 
22263.  Laws  of  Florida,  Acts  of  1943.    Section  21  of  said  chapter  provides 
that  the  Board  of  County  Commissioners  of  Duval  County  shall: 
"appropriate  annually  a  sufificlent  sum  of  money  to  enable  the  Civil 
Service  Board  to  properly  carry  out  the  purposes  of  this  Act." 

It  is  my  opinion  that  the  payment  of  the  fee  for  commissions  issued 
by  the  Governor,  as  provided  by  Section  113.01,  Florida  Statutes,  1941, 
is  an  expense  necessary  to  be  paid  by  those  lawfully  entitled,  by  apiKitnt- 
ment  or  election  as  provided  by  Chapter  22263,  to  receive  such  commissions, 
and  since  the  obtaining  of  such  commissions  Is  a  necessary  Incident  to  the 
lawful  organization  and  functioning  of  such  Board,  and  without  which, 
the  purposes  of  said  chapter  could  not  be  carried  Into  execution,  it  is  my 
opinion  that  the  members  of  the  Civil  Service  Board  of  Duval  County  are 
entitled  to  reimbursement  by  the  County  of  Duval  for  such  commission  fees. 

My  opinion  of  date  Au^st  25,  1943,  relative  to  payment  of  fees  for 
the  issuance  of  commissions  to  members  of  the  Everglades  Fire  Control 
District  is  hereby  recalled  for  the  purpose  of  rewriting  the  same  so  as  to 
conform  to  this  opinion. 

October  8,  1943.— 043-263. 

SUBSTITUTION  OP  SURETY  BOND  FOR  PERSONAL  BOND 

QUESTION:  The  Governor  Issued  a  commission  as  Justice  of  the 
Peace  for  District  3,  Baker  County,  Florida,  under  date  of  December  30. 
1940,  for  a  term  of  four  years;  a  personal  bond  was  posted  for  the  faithful 
discharge  of  the  duties  of  office,  which  was  signed  by  two  reputable  citizens 
as  sureties,  and  this  bond  was  duly  approved  by  the  Board  of  County  Com- 
missioners of  Baker  County  and  forwarded  to  the  Secretary  of  State; 
thereafter  the  1941  Legislature  enacted  Chapter  20523,  Acts  1941,  (Section 
113.07,  Florida  Statutes,  1941)  which  provides  in  part  as  follows: 

"(1)  In  aU  cases  where  pubUc  officials,  not  honorary,  either 
state,  county  or  district,  are  now,  or  shall  hereafter  be  required  to 
post  fidelity  or  performance  bonds,  all  such  bonds  shall  be  written  by 
surety  companies  authorized  by  law  to  do  business  in  the  state  of 

Florida. 

"(3)  No  such  official  shall  be  qualified  to  hold  office  or  per- 
form the  duties  thereof  until  such  surety  bond  has  been  filed." 

Does  the  enactment  of  Chapter  20523  and  the  fact  that  there  has 
not  Ijeen  substituted  a  bond  written  by  a  surety  company  authorized  to 
do  business  in  the  State,  in  lieu  of  the  previously  posted  personal  bond, 
vitiate  and  void  the  commission? 

To  Honorable  W.  C.  Minger,  Juitic^  of  the  Peace, 
Baker  Countt/,  Macclenni/,  Fli/rida: 

It  is  my  opinion  that  the  enactment  of  Chapter  20523  and  the  fact 
that  you  have  not  substituted  a  surety  bond  for  your  personal  bond  do  not 
vitiate  or  void  your  commission.  It  is  my  opinion  further  that  the  Act 
does  not  expressly  operate  retroactively  to  Invalidate  any  existing  com- 
mission or  bond;  but  instead,  that  It  operates  to  require  all  official  bonds 
of  public  officers  which  are  posted  after  the  Act  became  effective  to  be 
written  by  surety  companies  authorized  by  law  to  do  business  in  the  State. 

I  am  advised  that  since  the  evident  purpose  of  the  Act  was  to  in- 
augurate a  state  policy  designed  to  afford  greater  protection  to  the  public, 
particularly  in  the  case  of  officials  handling  public  funds,  the  Comptroller 
on  August  22,  1941,  instructed  all  officials  having  personal  tmnds  to  re- 
place them  with  siirety  bonds.     Failure  to  comply  with  his  Instructions 
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does  not  invalidate  commissions  for  which  personal  bonds  were  duly 
approved  and  posted  prior  to  said  Act  for  the  reasons  stated  in  my  opinion 
aforesaid,  nor  did  the  Comptroller  so  construe  the  Act;  but  from  the 
standpoint  of  aCCording  greater  protection  to  the  public  it  is  recommended 
that  the  Comptroller's  instructions  be  compiled  with. 


MILITARY  LEAVE  OF  ABSENCE 

November  27,  1944. — 044-329. 

ACTING  COUNTY  COMMISSIONER— APPOINTMENT 

QUESTION:  Where  a  County  Commissioner  was  granted  a  military 
leave  of  absence  and  an  acting  County  Commissioner  was  appointed  by 
the  Governor  for  the  present  term  of  such  office,  and  such  County  Com- 
missioner (still  in  military  service)  was  elected  to  succeed  himself  in  office 
at  the  last  (1944)  general  election,  may  the  present  Gtovemor,  whose  term 
of  office  expires  at  the  beginnir^  of  such  new  term,  appoint  an  acting 
County  Commissioner  for  such  new  term  beginning  the  first  Tuesday  after 
the  first  Monday  in  January,  1945? 

Tn  Mnnvrahle  Spemard  L.  HoUand,  OovemoT : 

The  power  of  the  Governor  to  grant  militai'y  leaves  of  absence  to 
public  officials  appears  to  derive  from  Chapter  20718.  Acts  of  1941.  as 
amended  fay  Chapter  20863.  Acts  of  1941,  which  acts  revised  and  modified 
the  provisions  of  Chapter  7393,  Acts  of  1917,  as  the  provisions  of  such 
acts  are  to  be  made  applicable  in  the  light  of  and  read  in  conjunction  with 
the  executive  powers  of  the  Governor  under  the  Florida  Constitution, 
Such  acts  are  now  found  in  Chapter  115,  Florida  Statutes,  1941.  These 
laws  were  construed  for  you  by  our  Supreme  Court  in  two  advisory  opinions 
dated  May  12,  1942  and  July  8,  1942,  and  found  in  8  So.  2d,  26,  and  9  So. 
2d,  172. 

A  military  leave  of  absence  may  be  granted  or  denied  by  the  Governor, 
upon  appropriate  application  therefor,  in  his  discretion,  as  the  public 
interest  may  require  (Section  115.10,  Florida  Statutes,  1941);  and  such 
leave  of  absence  does  not  extend  beyond  the  term  of  office  with  respect 
to  which  it  is  granted  (Section  115.11,  Florida  Statutes,  1941).  An  appli- 
cation for  military  leave  of  absence  for  the  new  term  beginning  the  first 
Tuesday  after  the  first  Monday  in  January,  1945.  must  be  made  by  the 
County  Commissioner  referred  to  in  the  above  question. 

Since  the  granting  of  such  a  leave  of  absence  depends  upon  the  dis- 
cretion of  the  Governor,  as  the  pubUc  interest  may  require,  it  would  seem 
the  determination  of  whether  or  not  such  a  requested  leave  should  be 
granted  is  a  responsibiJity  devolving  upon  the  Governor  serving  during  the 
term  with  respect  to  which  the  request  Is  made.  Until  such  discretion  has 
been  exercised  by  the  Governor,  there  is  no  occasion  for  appointment  of 
an  acting  County  Commissioner. 

For  the  reasons  aforesaid,  in  my  opinion  the  above  queslion  is  properly 

answered  In  the  negative. 


October  21,  1944.— 044-309. 

ACTING  COUNTY  JXHXJE— EXPIRATION  OF  COMMISSION 

QUESTION:  In  an  instance  wherein  a  leave  of  absence  was  granted 
by  the  Governor  of  Florida  to  a  County  Judge  during  the  latter's  active 
mihtary  service,  when  does  the  commission  of  an  Acting  County  Judge 
appointed  by  the  Governor  for  the  period  covered  by  such  leave  of  absence 
expire? 
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To  HonorabU  H.  Y.  R»ytmld$,  Cfmnlt/  Judge,  Qadndtn  Countjf,  Quitiey,  Florida: 

You  state  that  it  is  your  understanding  that  such  appointment  ex- 
tends only  to  the  next  general  election. 

An  Inspection  of  Book  B-14,  page  165,  Records  of  Commissions,  office 
of  the  Secretary  of  State,  evidences  that  a  County  Judge  of  Gadsden 
County,  Florida,  applied  for  and  was  granted  by  the  Governor  of  Florida 
under  the  stated  authority  of  Chapters  20718  and  20863,  Acts  of  1943, 
leave  of  absence  during  the  term  of  his  active  military  service  beginning 
June  16.  1943,  and  that  you  were  afipointed  Acting  County  Judge  of  said 
county  for  the  period  covered  by  the  leave  of  absence  so  granted.  You 
state  that  you  are  the  Democratic  candidate  for  County  Judge  of  your 
county,  nominated  at  the  last  primaries,  and  wish  to  be  advised  if  it  will 
be  necessary  to  obtain  a  commission  for  the  two  months  intervening  be- 
tween the  date  of  the  coming  general  election  and  the  time  your  term 
of  office  will  begin  in  January,  1945. 

The  Supreme  Court  of  Florida  on  May  12,  1942  <8  So.  2d.  20)  and 
on  July  8,  1942  (9  So.  2d.  172)  rendered  two  advisory  opinions  to  the 
Governor  of  Florida  with  respect  to  military  leaves  of  absence  of  state 
and  county  officials,  such  opinions  dealing  with  construction  of  said  Chap- 
ters 20718  and  20863  tnow  a  part  of  Chapter  115,  Florida  Statutes,  1841). 
In  the  latter  of  these  cited  opinions,  speaking  with  respect  to  Judges  of 
certain  Courts,  includii^  County  Judges,  a  majority  of  the  Court  stated: 

"If,  in  case  of  absence  with  leave  in,  war  service  other  Judges 
of  similar  courts  below  circuit  judges  cannot  be  transferred  for  tem- 
porary service  in  the  place  of  an  absent  judge  under  statutes,  or  if 
such  temporary  transfers  of  such  judges  do  not  meet  the  public 
reQuirement  of  the  office,  the  Governor  may  under  sections  1  and  8. 
Article  IV  of  the  Constitution,  accept  the  resignation  of  the  Judge 
during  his  war  service  or  may  declare  a  compulsory  absence  from 
oUicial  duty  of  the  Judge  m  war  service  diulng  the  war  service  and 
appoint  a  proper  person  to  perform  the  duties  of  the  office  during 
such  absence  of  the  judge  or  until  the  end  of  his  term,  subject  in 
all  cases  to  the  return  of  the  officer  from  war  sendee." 

Accepting  these  advisory  opinions  as  the  law  on  the  point,  it  appears 
that  the  answer  to  the  above  question  is  that  your  appointment  extends 
to  the  end  of  the  term  for  which  said  Judge  was  elected,  unless  he  returns 
from  military  service  prior  thereto  and  assumes  the  duties  of  such  office. 


January  15,  1944. — 044-15. 

APPOINTMENT  OF  DEPUTY— BOND 

QUESTION:  1.  Can  a  deputized  acting  Clerk  appointed  under  Sec- 
tion 115.03,  Florida  Statutes,  1941,  appoint  deputies  In  the  Clerk's  office 
while  he  is  so  acting? 

2.  Does  such  deputized  acting  Clerk  have  the  power  to  appoint  other 
deputies  under  him? 

3.  Should  all  official  doctmaents  after  leave  of  absence  of  the  official 
Clerk  and  appointment  of  a  deputized  acting  Clerk  be  signed  by  such 
deputized  acting  Clerk  and  only  by  such? 

To  Honorable  Spetnard  L.  Holland,  Oovtrnor : 

Answering  these  questions  in  their  order,  it  is  my  opinion  that: 

1.  The  deputized  acting  Clerk  appointed  under  Section  115.03  by  the 
Clerk  can  appoint  Deputy  Clerks  while  he  is  so  acting,  since  he  has  the 
power  to  perform  "all  of  the  duties  that  may  devolve  upon  the  officer 
appointing  him." 
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2.  Such  deputized  acting  Clerk  has  the  power  of  appointing  deputies 
under  him,  but  they  will  not  be  appointed  as  deputies  under  the  deputized 
acting  Clerk  but  as  deputies  under  the  official  Clerk. 

The  foregoing  answers  the  questions  propounded,  but  I  will  call  your 
attention  to  these  additional  matters. 

Clmpter  21956,  Acts  of  1943,  relates  to  the  power  of  Circuit  Clerks  to 
appoint  deputies  generally  and  not  in  the  specific  instance  of  where  he  is 
appointing  an  acting  Clerk.  This  Chapter  21956  provides  that  regular 
deputies  of  the  Circuit  Clerks  "shall  have  and  exercise  each  and  every 
power  of  whatsoever  nature  and  kind  as  the  clerk  himself  may  exercise, 
excepting  the  power  to  appoint  a  deputy  or  deputies."  In  this  exception 
these  regular  deputies  are  denied  the  power  of  appointing  deputies  as  the 
only  power  of  Uie  official  Clerk  which  they  cannot  exercise. 

Under  the  statute  (Section  115.03)  providing  for  the  appointment  of 
the  deputized  acting  Clerk,  when  the  official  Clerk  is  away  on  a  mililiary 
leave  of  absence,  this  deputized  acting  Clerk  has  the  power  to  "perform  aU 
the  duties  that  may  devolve  upon  the  officer  appointing  him."  which,  in 
my  opinion,  gives  the  acting  Clerk  the  right  to  name  deputies  for  the 
Clerk  In  the  latter 's  absence  aforesaid.  This  deputized  acting  Clerk  does 
not  have  to  sign  his  own  name  as  a  part  of  the  signature  of  the  official 
Clerk  and  he  does  not  have  to  sign  aU  papers  issued  by  the  Clerk's  office. 
I  think  the  law  contemplates  all  papers  to  continue  to  be  signed  as  they 
previously  were  when  the  official  Clerk  was  present,  but  gives  the  depu- 
tized acting  Clerk  the  power  and  right  to  sign  the  official  Clerk's  name. 

The  statute  (Section  115.03)  requires  the  deputized  acting  Clerk  to 
give  a  bond  conditioned  for  the  faithful  performance  of  his  duties,  which 
bond  I  think  should  be  made  payable  to  the  Governor  of  the  State  and 
his  successors  in  office  and  the  official  Clerk,  as  I  think  this  bond  is  in- 
tended to  protect  both  the  public  and  the  official  Clerk  from  any  un- 
faithfulness on  the  part  of  his  acting  Clerk. 

Section  113.04  provides  that  the  premium  on  any  bond  such  as  the 
one  required  under  Section  115.03  shall  be  paid  from  the  necessary  and 
regular  expense  of  the  department  to  which  such  bonded  official  Is  to 
be  attached. 


March  28,  1944.— 044-103. 

BOARD  OP  PUBLIC  INSTRUCTION— EMPLOYEES 

QUESTION:  1.  Is  a  teacher  employed  by  the  County  Board  of 
Public  Instruction  entitled  to  pay  under  Section  115.09.  Florida  Statutes, 
1941,  on  being  granted  a  mihtary  leave  of  absence  after  being  fully  com- 
pensated for  the  school  year  by  being  paid  on  an  eight-months'  ba^, 
but  being  employed  for  the  1944-45  school  term? 

2,  If  the  answer  to  (1)  above  is  in  the  affirmative,  what  will  con- 
stitute "30  days'  pay"? 

To  Honorable  Colin  BaglUh,  State  BuperinteaderU  of  Public  Imtruction: 

Section  115.09,  Florida  Statutes,  1941,  Is  made  applicable  to  school 
teachers  employed  by  the  County  Board  of  Public  Instruction  by  Section 
115,14,  Florida  Statutes,  1941.  (See  pages  99-100,  Biennial  Report  of  the 
Attorney  General,  1941-1942), 

Such  section  Is  to  be  liberally  construed  as  It  was  manifestly  the 
Intention  of  the  Legislature  that  County  Boards  should  compensate  cov- 
ered employees  for  the  30  days  subsequent  to  the  grant  of  the  leave  of 
absence.  The  compensation  such  teacher  would  be  entitled  to  wouJd  be 
determined  by  dividing  the  annual  salary  of  the  teacher  for  the  school 
year  by  12. 
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It  Is  therefore  my  opinion  that  the  teacher,  under  the  circumstances 
outlined,  Is  entitled  to  be  paid  and  the  County  Board  is  entitled  to  pay 
such  teacher  for  the  30  days  subseejuent  to  leave  of  absence,  to  be  deter- 
mined in  the  manner  above  set  out. 


June  8,  1943.-043-138. 

COMPENSATION— FIRST  THIRTY  DAYS 

QUESTION:  What  should  be  the  measure  of  compensation  to  state 
and  county  oflficials,  granted  military  leaves  of  absence  under  the  statute, 
for  the  first  thirty  days  of  that  leave,  when  the  compensation  received 
by  these  officials  consists  of  fees,  or  of  a  toed  salary  together  with  fees? 

To  Bonorabli  Prank  B.  Throicer,  County  Judge,  Quiney,  Florida: 

I  am  of  the  opinion  that  an  official  receiving  leave  of  absence  should 
be  paid  the  thirty  day  "full  pay"  allowance  provided  by  statute,  the  amount 
of  such  allowance  to  be  ascertained  as  of  the  date  the  leave  of  absence 
is  granted  and  becomes  effective,  as  salary  applicable  to  the  first  month 
of  the  leave  of  absence,  with  a  vested  right  to  the  payment  of  any  further 
ascertainable  salary  as  soon  as  the  same  shall  have  become  determinable. 

The  measiu«  of  compensation  to  be  paid  the  officer  granted  leave  as 
aforesaid,  when  the  compensation  received  by  that  official  consists  of 
fees,  or  of  a  fixed  salary  together  with  fees,  would  be  the  average  monthly 
compensation  of  the  inctmabent  of  that  office  over  a  period  of.  say,  three 
or  more  years,  including  the  regular  monthly  salary  being  received  by 
that  official,  with  an  adjustment  of  such  compensation  being  made  when 
the  total  Income  of  the  office  is  determined  at  the  end  of  the  current  year. 
However,  such  compensation  should  never  exceed  the  statutor?  limit  fixed 
by  law  for  that  office. 

Under  the  statutes,  official  opinions  may  be  rendered  only  to  state 
officers  and  boards,  therefore  this  opinion  should  be  taken  as  unofficial. 


November  14,  1944.— 044-320. 

COUNTY  SUPERINTENDENT — APPOINTMENT  OP  SUBSTITUTE 

QUESTION:  1,  If  the  acting  Superintendent  of  Public  Instruction 
resigns,  does  the  County  Board  of  Public  Insbuctlon  have  the  authority 
to  appoint  a  successor? 

2.  If  the  Superintendent  on  military  leave  is  a  successful  candidate 
for  re-election  but  Is  still  on  military  leave  at  the  time  of  the  beginning 
of  his  new  term,  does  the  acting  Supertntendent  continue  to  hold  office 
or  is  it  necessary  for  the  Bcrard  of  Public  Instruction  to  again  take  action 
In  the  matter  of  appointing  a  Superintendent? 

To  Honorable  Colin  Englinh,  State  Svperintendtnt  of  PMblie  Inttruetiom: 

It  is  my  understanding  of  the  Advisory  Opinion  to  the  Oovemor. 
dated  May  12,  1943,  reported  in  8  So.  (2d)  26.  and  the  supplementary 
Advisory  Opinion  to  the  Governor,  dated  July  8,  1942,  reported  in  9  So. 
(2d>  172,  insofar  as  those  opinions  relate  to  County  Superintendents, 
that  grant  of  military  leave  of  absence  must  tie  by  the  Governor,  who 
thereupon  directs  the  Board  of  Public  Instruction  to  designate  a  suitable 
person  as  acting  Superintendent  to  perform  the  duties  of  the  office  during 
the  leave  of  absence.  I  am  not  advised  as  to  the  manner  or  form  in  which 
the  Governor  may  have  directed  the  Board  of  Public  Instruction  in  this 
instance  to  designate  a  suitable  person,  but  unless  such  diTe<:tlon  may 
have  been  restricted  by  its  terms  to  the  present  acting  Superintendent. 
or  otherwise  restricted.  I  am  of  the  opinion  that,  upon  the  latter 's  resig- 
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oation.  the  County  Board  of  Public  mstructton  would  have  the  power 
to  appoint  a  successor  acting  Superintendent. 

Answering  your  second  question,  it  is  my  opinion  that,  unless  the 
Superintendent  returns  to  resume  his  duties  prior  to  the  end  of  his  term, 
or  a  vacancy  occurs  in  the  oHice,  the  appointment  of  a  person  to  perform 
the  duties  of  a  County  Superintendent  during  the  latter's  military  leave 
of  absence  continues  to  the  end  of  the  term  and  until  the  qualification 
of  a  duly  elected  or  appointed  successor,  whether  or  not  the  successor  be 
the  same  person.  When  the  Superintendent  elected  to  succeed  himself 
qualifies  for  the  new  term,  it  Is  my  opinion  that  he  should  again  obtain 
a  leave  of  absence  from  the  Governor  and,  under  the  direction  of  the 
Governor,  the  Board  of  Public  Instruction  should  thereupon  make  a  new 
appointment  of  a  person  to  perform  the  duties  during  the  continued 
military  absence  of  the  County  Superintendent, 
March  24,  1944.— 044-95. 


EMPLOYEES  NOT  ENTTTIjED  TO  LEAVE 

QUESTION:  Is  an  in^ipector  employed  by  the  Motor  Vehicle  Depart- 
ment, who  has  resigned  to  train  for  Merchant  Marine  service  as  a  seaman 
under  the  Maritime  Commission,  entitled  to  a  military  leave  of  absence 
with  an  allowance  of  thirty  days'  pay  under  Sections  115,08  -  115.15,  Florida 
Statutes,  1941? 

To  Honorable  Henry  J,  Drigger*,  Motor  Vehicle  Commiiisioner : 

A  military  leave  of  absence  is  granted  in  order  to  permit  an  official 
or  employee  to  enter  "active  military  service"  which  is  defined  in  Section  2 
of  Chapter  20718,  Acts  of  1341,  as  follows; 

"Section  2.  DeflnUions. — The  term  'active  military  service'  as 
used  in  this  Act  shall  signify  active  duty  in  the  Florida  Defense 
Force  or  Federal  service  in  training  or  on  active  duty  with  any 
branch  of  the  Army  of  the  United  States,  the  United  States  Navy, 
the  Marine  Corps  of  the  United  States,  the  Coast  Guard  of  the 
United  States,  and  service  of  all  officers  of  the  United  States  Public 
Health  Service  detaOed  by  proper  authority  for  duty  either  with 
the  Army  or  the  Navy,  and  shall  include  the  period  during  which  a 
person  in  miUtary  service  is  absent  from  duty  on  account  of  sickness, 
wounds,  leave,  or  other  lawful  cause." 

In  view  of  the  quoted  language  it  is  my  opinion  that  the  governing 
statutes  do  not  authorize  you  to  grant  the  employee  in  question  a  military 
leave  of  absence  with  thirty  days'  full  pay. 


June  8.  1943.-043-135. 

EMPLOYEES — REINSTATEMENT 

QUESTION:  A  former  full  time  employee  of  the  Florida  Crippled 
Children's  Commission  was  granted  leave  of  absence  for  the  duration  of 
the  war  in  order  that  she  might  enter  one  of  the  armed  services,  and  was 
paid  one  full  month's  salary  at  the  time  a  leave  was  granted;  this  person 
may  now  be  discharged  from  the  service  by  reason  of  physical  disability, 
and  may  want  to  return  to  her  former  position  with  the  Commission. 

In  connection  with  the  foregoing: 

(1)  Should  the  Florida  Crippled  Children's  Commission  reinstate 
this  person  in  her  former  position  at  the  same  salary? 

<2)  Should  the  Florida  Crippled  Children's  Commission  demand  a 
return  of  the  month's  salary  granted  on  the  leave? 
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To  The  Florida  Crippled  CkUdr&u't  CommitHim: 

With  reference  to  the  first  question ,  the  statutes.  Sections  1 15.1 1- 
115.1S,  Inclusive,  Florida  Statutes,  1941,  provide  that  employees  may  be 
granted  leave  of  absence  to  enter  the  armed  services,  and  on  such  leave 
being  granted,  said  employees  shall  be  entitled  to  the  same  rights  and 
privileges,  as  near  as  may  be,  as  are  afforded  public  officers  who  are 
granted  leave  of  absence  for  service  in  the  armed  forces.  One  of  such 
privileges  is  the  absolute  right  during  the  term  of  office  of  the  original 
employer,  to  return  to  the  former  position  of  employment,  and  It  is  my 
opinion  that  your  Commission,  upon  discharge  of  such  person  from  the 
armed  services,  and  on  application  by  her,  should  reinstate  such  person 
in  her  former  position  at  the  salary  she  was  receiving  at  the  time  leave 
of  absence  was  granted,  provided  there  has  been  no  general  reduction  of 
salaries  for  employees  similarly  situated.  If  there  has  been  such  a  general 
reduction  of  salaries,  then  such  person  may  be  re -employed  on  the  reduced 
salary  schedule. 

If,  in  the  meantime,  the  terms  of  office  of  the  original  employers  have 
terminated,  the  successor  employers,  by  the  phrase  "insofar  as  may  be," 
appearing  in  the  statute,  are  vested  with  certain  discretion  in  reinstating 
such  former  employee;  that  is,  the  successor  employers,  depending  upon 
existing  conditions  at  the  time  of  application  for  reinstatement,  may  de- 
cline reinstatement  for  cause. 

With  reference  to  your  second  question,  the  law  does  not  impose  any 
duty  upon  an  employee  to  refund  the  month's  salary  paid  at  the  time  Irave 
of  absence  was  granted.  Therefore,  in  my  opinion,  your  Commission  should 
not  demand  a  return  ol  such  salary  payment. 

February  28,  1944. — 044-62. 

MIUTARY  SERVICE— MtJNIdPALrriES 

QUESTION:  Has  the  Governor  of  Florida  the  authority  to  frant  a 
military  leave  of  absence  to  municipal  officers? 

To  Honorable  Spentard  L.  Holland,  Governor: 

Section  115.09,  Florida  Statutes,  1941,  seems  to  bear  upon  this  question. 
It  reads : 

"All  state  and  county  officials  in  the  State  of  Florida,  and  all 
others  who  hold  office  under  the  government  of  the  State  of  Florida, 
and  who  are  officers  or  enlisted  men  either  in  the  Florida  defense 
force,  the  national  guard,  the  naval  militia,  marine  corps,  unorgan- 
ized militia.  United  States  Army  Reserve.  United  States  Navy  Re- 
serve, United  States  Marine  Corps  Reserve.  United  States  Coast 
Guard  Reserve,  or  officers  or  enlisted  men  in  any  other  class  of  the 
ralUtia.  or  county  school  officers,  and  all  municipal  officials  in  the 
State  of  Florida,  may,  subject  to  the  provisions  and  conditions  here- 
after set  forth,  be  granted  leave  of  absence  from  their  respective 
offices  ..." 

You  will  note  that  municipal  officials  are  specifically  referred  to  and 
are  permitted  the  same  benefits  under  this  section  of  our  law  as  are  state 
and  county  officials. 

Section  115.10  provides  that  you  are  to  grant  leaves  of  absence  or 
deny  same.    Said  section  reads: 

"Application  for  such  leave  of  absence  shall  be  made  to  the 
governor  of  the  State  of  Florida  and  may  be  granted  or  denied  by 
the  Governor  in  his  discretion,  as  the  public  interest  may  require." 
I  am  therefore  of  the  opinion  that  it  was  the  intent  of  the  Legislature 
in  the  passage  of  the  1941  laws,  which  are  contained  in  the  above  quoted 
sections,  that  you  should  be  the  proper  official  to  pass  upon  requests  for 
leave  of  absence  for  municipal  officers. 
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July  24,  1943.— 043-179. 

PAYMENT  OP  THIRTY  DAYS'  PULL  FAY 

QUESTION:  Where  a  state  or  county  officer,  who  is  paid  in  whole 
or  in  part  from  fees  earned  <for  example,  a  County  Judge),  is  granted 
leave  of  absence  under  Chapter  115,  Plorlda  Statutes,  1941,  from  what 
fund  or  account  should  the  full  pay  for  the  first  thirty  days  of  said  leave 
of  absence,  provided  by  Section  115.09,  Florida  Statutes,  1941.  be  i»id? 

To  Honorable  Bryan  WUIU,  State  Av-ditor : 

In  answering  this  question,  let  us  observe  the  different  conditions 
and  circumstances  which  nmy  ohtaln  in  the  several  counties  of  the  State: 

( 1  >  In  some  counties  the  excess  fees  of  the  office  will  be  ample 
to  meet  the  said  thirty  days'  full  pay. 

(2>  In  other  counties  the  said  excees  fees  of  the  office,  al- 
though insufficient  to  meet  the  entire  thirty  days'  full  pay,  will  be 
sufficient  to  meet  a  part  thereof. 

(3)     In  other  counties  there  will  be  no  excess  fees  of  the  office. 

To  the  extent  any  officer  granted  said  leave  of  absence  is  paid  a  salary 
from  a  definite  and  fixed  fund,  that  portion  of  his  thirty  days'  full  pay 
should  also  be  paid  from  that  fund,  and  not  from  any  other  fund. 

1.  If  the  excess  fees  of  the  office  are  sufficient  from  which  to  pay 
the  entire  thirty  days'  full  pay,  then  the  entire  sum  should  be  paid  from 
such  excess  fees  of  the  office. 

2.  If  there  are  excess  fees  of  the  office,  although  they  are  insufficient 
to  pay  the  entire  thirty  days'  full  pay,  they  should  be  applied  toward  the 
payment  thereof,  and  the  balance  paid  as  set  out  in  the  following  para- 
graphs under  3. 

3.  Section  115.09,  Florida  Statutes,  1941,  although  providing  for  full 
pay  for  the  first  thirty  days  to  an  officer  absent  on  military  duty  with 
leave,  makes  no  provision  as  to  the  fund  from  which  such  payment  is  to 
be  made.  If  the  office  has  In  its  excess  fee  fund  a  sufficient  amount,  the 
same  may  be  paid  therefrom,  or  to  the  extent  of  the  said  excess  fee  fund. 
If  there  is  no  such  excess  fee  fund,  or  such  fund  is  insufficient,  then  the 
payment  must  be  made  from  some  other  fund.  If  made  at  all. 

Under  the  County  Budget  Law  (Chapter  129,  Plorida  Statutes,  1941) 
all  items  must  be  budgeted  that  may  reasonably  be  contemplated;  which 
budget,  in  legal  effect,  becomes  an  appropriation  and  must  be  followed. 
Under  said  Budget  Law  a  fund  may  he  included  in  the  county  budget  for 
"contingencies  and  emergencies,"  from  which  fund  Items  which  could  not 
have  been  reasonably  contemplated  when  the  budget  was  made  up  may 
b«  paid. 

I  am,  therefore,  of  the  opinion  that  where  there  is  no  excess  fee  fund, 
or  such  fund  is  insufficient  for  the  payment  of  the  amount  due  an  officer 
granted  leave  of  absence  for  military  duty,  the  same  may  be  paid  from 
the  fund  in  which  it  was  budgeted,  or,  in  the  absence  of  a  budgeted  item 
in  some  fund  for  such  purpose,  from  the  fund  provided  for  "contmgencies 
and  emergencies,"  in  case  the  amount  might  not  have  reasonably  been 
contemplated  when  the  budget  was  made  up.  In  case  the  fund  from  which 
the  payment  is  to  be  made  is  insufficient  in  amount,  then  under  proper 
circumstances  a  transfer  of  funds  may  be  made  from  other  funds,  under 
Section  129.03,  Florida  Statutes,  1941,  for  the  purpose  of  making  payment. 
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March  24.  1943.— 043-81. 

TEACHERS  AND  PRINCIPAIiS— SALARY 

QUESTION:  Does  the  payment  for  the  statutory  thirty -day  period 
of  salaries  to  teachers  and  principals  panted  military  leave  of  absence 
violate  constitutional  limitations  governing  the  use  of  school  funds? 

To  Honorable  Colin  EnglUk,  State  Superititenden-t  of  Public  Inttruetion  : 

I  refer  you  to  my  opinions  of  April  21,  1942,  and  December  31,  1942, 
in  which,  as  well  as  in  opinions  to  other  State  Departments,  I  have  held 
that  while  the  granting  of  leave  of  absence  was  discretionary  with  the 
employing  authority,  once  leave  of  absence  is  irranted  for  military  reasons, 
the  person  to  whom  it  is  granted  automatically  becomes  entitled  to  thirty 
days'  compensation,  as  prescribed  by  said  statutes. 

It  is  my  opinion  that  by  said  Chapter  20718,  as  amended  by  Chapter 
20863,  it  has  been  legislatively  determined  that  such  teacher  or  school 
employee  is  to  be  considered  as  actively  engaged  in  school  duties  during 
such  thirty-day  period;  and  that  It  should  be  considered  in  the  same 
category  as  a  temporary  leave  of  absence  for  reasonable  periods,  such  as 
sick  leave,  illness  in  line  of  duty  leave  and  professional  leave,  for  which 
the  payment  of  salary  has  been  uniformly  sustained. 

It  is,  therefore,  my  opinion  that  the  above  question  should  be  answered 
In  the  negative. 

POWERS  AND  DUTIES  OF  STATE  OFFICESS  AND  AGENCIES 

January  6,  1944. — 044-7. 

STATE  PROPERTY;  SALE— SECURING  DEPOSIT  OP  PROCEEDS 

QUESTION :  Can  the  deposit  of  funds  received  by  the  Superintendent 
of  Florida  State  Hospital  from  pay  patients  and  from  the  sale  of  farm 
produce  and  manufactured  products,  and  deposited  in  a  bank  account 
under  the  jurisdiction  and  control  of  said  Superintendent,  legally  be  se- 
cured by  collateral  deported  with  the  State  Treasurer  under  an  agreement 
between  the  State  Treasurer,  the  bank  and  the  Superintendent  of  said 
Hospital? 

To  BoTiorable  J.  Ediain  Larsott,  State  Trtarnrer : 

Your  question  presupi>oses  a  right  in  the  Superintendent  of  the  Florida 
State  Hospital  to  deposit  such  funds  in  a  bank  account  under  his  Juris- 
diction and  control,  whereas  said  Superintendent,  in  my  opinion,  has  no 

such  right. 

Section  116.13,  Florida  Statutes,  1941,  specifically  provides  that  the 
Superintendents  of  State  Asylums  and  the  Presidents  and  Principals  of 
all  State  Educational  Institutions  are  prohibited  from  sellii^  or  otherwise 
disposing  of  property  belonging  to  the  State  except  in  cases  where  they 
have  previously  obtained  permission  from  their  respective  Boards  of  Com- 
missioners or  Trustees. 

Section  116.14,  Florida  Statutes,  1941,  provides  that  upon  the  sale  of 
any  state  property  by  the  Superintendents  and  Presidents  of  State  Insti- 
tutions, as  provided  by  law,  they  shall  take  receipt  for  the  same  from  the 
purchaser,  which  receipt  shall  be  forwarded,  together  with  Uie  proceeds 
of  the  sale,  to  the  State  Treasurer. 

All  farm  produce  raised  on  farms  operated  by  the  Florida  State  Hos- 
pital, and  all  products  manufactured  by  said  Hospital,  constitute  state 
property  within  the  contemplation  of  the  statutes  referred  to.  Also,  funds 
derived  from  pay  patients  take  the  place  of  or  pay  for  state  property  used 
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and  consumed  by  such  pay  patients  and  are  within  the  contemplation  of 
the  foregoing  statutes. 

It  is,  therefore,  my  opinion  that  such  deposits  by  the  Superintendent 

of  the  Florida  State  Hospital  cannot  be  secured  as  you  suggest,  because 
there  is  no  authority  for  the  making  of  such  deposits  by  him.  The  stat- 
utes, in  my  opinion,  contemplate  that  all  such  funds  shall  be  forwarded 
immediately  to  the  State  Treasurer. 


NOTAKIES  PimUC 

December  21,  1943.— 043-337. 

CITIZENSHIP  PREREQUISITE  TO  APPOINTMENTS 

QUESTION:  Can  an  individual  who  is  not  a  citizen  of  the  United 
States  be  appointed  a  Notary  Public  in  the  State  of  Florida? 

To  Hot)OTable  Speffard  L.  Holland,  Governor : 

In  reply  I  wish  to  advise  that  I  am  of  the  opinion  that  in  order  for 
a  person  to  be  appointed  a  Notary  Public  in  the  State  of  Florida  he  must 
be  a  citizen  of  the  State  of  Florida,  which  of  course  presupposes  that  he 
Is  a  citizen  of  the  United  States.  I  base  this  opinion  upon  the  fact  that 
under  Article  XVI,  Section  15  of  our  Constitution  it  is  there  recognized 
that  a  Notary  Public  is  a  state  officer  because  this  section  relates  to  a 
person  holding  or  exercising  the  functions  of  any  office  under  any  foreign 
government,  under  the  Government  of  the  United  States  or  this  state, 
and  provides  that  such  person  shall  not  be  an  officer  of  the  State  of 
Florida,  and  that  no  person  shall  hold  more  than  one  office  at  the  same 
time  except  that  it  is  provided  that  Notaries  Public  may  be  elected  or 
appointed  to  flll  any  legislative,  executive  or  judicial  office. 

Although  some  courts  hold  that  a  iwrson  is  not  rendered  ineligible 
to  pubUc  office  by  the  fact  that  he  is  not  a  citizen  (Annotation  120  A.  L.  R. 
677  >,  other  courts  have  taken  the  view  that  even  In  the  absence  of  consti- 
tutional and  statutory  provisions  on  the  subject,  an  alien  Is  not  eligible 
to  hold  public  office  (State  ex  rel.  Off  v.  Smith,  14  Wis,  497).  Although 
this  particular  question  has  never  been  presented  to  the  Supreme  Court 
of  our  State,  it  quoted  with  approval  the  above  cited  Wisconsin  case,  for 
in  the  case  of  State  ex  rel.  Attorney  General  v.  Georee,  23  Pla.  585,  3  So.  81, 
our  Supreme  Court  said: 

"The  case  of  the  State  v.  Smith,  14  Wis.  497,  in  which  it  was 
held  that  an  alien  was  ineligible  to  the  office  of  sheriff,  although 
elected  to  it,  is  not  considered  in  conflict  with  the  cases  before  cited. 
T^e  reason  given  for  the  decision  is  a  good  one,— that  ours  are  gov- 
ernments for  the  good  of  the  people  who  compose  the  citizenship 
of  the  country,  and  it  is  inconsistent  with  the  nature  and  spirit  of 
such  governments  that  aliens,  who  owe  allegiance  elsewhere,  should 
be  permitted  to  have  a  share  in  the  conduct  of  public  or  official 
business." 

In  this  case  the  question  before  the  court  was  whether  or  not  a  person 
who  was  elected  to  public  office  was  a  quallfled  elector.  The  Supreme 
Court  pointed  out  that  with  regard  to  this  particular  office,  the  constitu- 
tion and  statutes  were  silent  concerning  whether  or  not  a  person  holding 
said  office  had  to  be  a  qualified  elector.  I  do  not  find  in  any  of  our  laws 
where  a  Notary  F^bUc  must  be  a  qualified  elector.  However,  I  am  of  the 
opinion  that  an  ahen  is  ineligible  to  hold  the  office  of  Notary  Public  in  the 
State  of  Florida. 
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April  15,  1943.— 043-100. 

MINORS— APPOINTMENT  UPON  REMOVAL  OF  DISABILITIES 

QUESTION:     May  minors  whose  disabilities  have  been  removed  hold 

the  office  of  Notaries  Public? 

To  Honorable  SpesniTd  L.  HoUand,  Oovernor: 

The  case  cited  by  the  Judge,  State  ex  rel.  Lamson  vs.  Baker,  60  So. 
445,  was  not  taken  into  consideration  when  the  late  Judge  Landis,  in  an 
opinion  under  date  of  June  18,  1937,  held  that  the  removal  of  disabilities 
of  nonage  of  a  minor  would  not  permit  her  to  hold  office  and,  therefore, 
be  a  Notary  Public.  The  case  above  mentioned  held  that  a  minor  should 
be  admitted  to  the  Bar  after  removal  of  his  disabilities  even  though  the 
statutes  governing  the  admission  to  the  Bar  required  an  applicant  to  be 
twenty-one  years  old. 

Section  117,02,  Florida  Statutes,  1941,  makes  the  specific  provision 
for  the  appointment  of  a  woman  over  the  age  of  twenty-one  years  as  a 
Notary.  The  situation,  therefore,  is,  as  the  Judge  points  out,  analogous. 
When  a  person  is  admitted  to  practice  law  he  becomes  an  officer  of  the 
Court  and  since  the  Court  is  a  State  Institution  and  all  the  personnel  are, 
therefore,  state  officers,  I  can  see  no  distinction  between  one  type  of 
officer  and  another. 

I,  therefore,  overrule  the  opinion  by  the  former  Attorney  General 
under  date  of  June  18,  1937,  and  now  hold  that  any  persons  whose  dis- 
abilities have  been  removed  are  eligible  to  appointment  as  Notaries  Public- 
March  30,  1944.— 044-109. 

USE  OP  ASSUMED  NAME 

QUESTION:  May  an  applicant  for  the  position  of  Notary  Public  use 
a  name  other  than  her  real  name? 

To  Honorable  SpetiiaTd  L.  Holland,  Governor : 

Under  date  of  October  18,  1939,  my  predecessor  in  office  rendered  an 
opinion  on  this  same  question.    He  stated: 

"...  It  is  my  advice  that  in  order  for  the  bond  of  an  applicant 
for  the  position  of  notary  public  or  other  officer  to  be  binding,  it 
would  seem  proper  for  the  bond  to  be  made  under  the  real  name  of 
the  applicant  and  not  under  an  assumed  name  ..." 
I  concur  in  this  for  the  reason  that  I  feel  that  a  Notary  Public  should  use 
her  real  name.    I  realize  of  course  that  a  person  can  change  her  name 
at  any  time  and  there  is  nothing  unlawful  about  the  same;  however,  on 
official  documents  and  papers  I  think  the  true  name  of  the  party  should 
be  used. 

If  said  person  desires  to  use  a  name  other  than  her  real  name  I  sug- 
gest that  she  obtain  a  court  order  to  that  effect,  then  if  she  is  commis- 
sioned a  Notary  Public  there  can  be  no  question  as  to  the  authenticity  of 
her  actions  as  such. 

GENERAL  PROVISIONS 

January  17,  1944. — 044-24. 

EVERGLADES  FIRE  CONTROL  DISTRICT— EXPENDITURE  FOR 
CONSTRUCTION  OF  BUILDING 

QUESTION:  Does  Chapter  19274,  Acts  of  1939,  authorize  the  Chief 
of  the  Everglades  Fire  Control  District,  with  the  approval  of  the  Com- 
missioners thereof,  to  construct  a  building  or  buildings  to  be  used  for 
offices,  storage  and  maintenance  shop  for  equipment? 
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To  Mr.  Ouy  J.  B»nder,  Chief  of  the  Evergladet  Fir*  Control  Dittriet,  > 

Belle  aiaas,  Florida: 

Section  9  of  the  Act  grants  power  to  purchase,  lease,  rent  or  hire       ' 

such  labor  services,  teams,  equipment  or  machinery  as  may  be  deemed  nee-        I 
essary  in  establishine  fire  patrols  in  the  district. 


In  BaUey  v.  Van  Pelt,  78  Fla.  337,  82  So.  789, 792,  the  court  commented: 

"When  authority  is  given  by  statute  to  accomplish  a  stated 
governmental  purpose,  there  Is  also  given  by  Implication  authority 
to  do  everything  necessary  to  accomplish  the  purpose  that  Is  not 
a  violation  of  law  or  public  policy." 

The  statutory  grant  of  power  found  in  Section  9  carries  with  it  every 
other  power  necessary  and  proper  to  the  execution  of  the  power  expressly 
granted  and  this,  it  would  seem,  authorizes  housing  to  protect  valuable 
equipment  and  for  repair  facilities  and  offices.  A  moderate  expenditure 
for  these  purposes  obviously  would  save  further  rent  and  storage  and 
reduce  siuns  for  upkeep  and  repair,  thereby  resulting  in  economic  and 
efficient  operation,  the  desired  end. 

Although  my  conclusion  is  that  under  the  statute  reasonable  con- 
struction may  be  resorted  to,  I  do  not  find  power  vested  in  the  Everglades 
Fire  Control  District  to  own  real  estate.  Under  the  terms  of  Section  3 
the  CanimissioDers  of  the  District  may  only  use  state  property  as  shall  be 
adaptable,  upon  such  terms  and  conditions  as  may  be  agreed  upon  between 
the  Board  of  Commissioners  of  the  Everglades  Fire  Control  District  and 
the  Board  of  Commissioners  of  State  Institutions. 


CHAPTER  VIII 

COUNTY  ORGANIZATION,  OFFICERS  AND 
REGULATIONS 

COMMISSIONERS— POWEBS,    DUTIES    ANO    COMFENSATION 

August  11.  1943.— 043-199. 
COUNTY  JAILS— RESPONSlBlLrrY  FOR  SANITARY  CONDITIONS 

QUESTION:  1.  What  authority  is  responsible  for  the  sanitary 
conditions  and  acconunodations  at  a  county  jail? 

2.  What  authority  can  compel  correction  of  same  primarily? 

3.  Is  there  an  authority  which  can  move  and  compel  the  primary 
authority  to  act? 

4.  What  is  the  jurisdiction  of  the  State  Board  of  Health  in  the 
matter  of  supervising  the  sanitaiy  conditions  of  coimty  Jails? 

5.  What  is  the  State  Law  requiring  grand  Juries  to  investigate  county 
jails? 

G.  Is  there  a  general  statute  authorizing  the  use  of  county  Jails  by 
municipaUties? 

7.  Does  the  Board  of  Commissioners  of  State  InstiXutions  have  any 
jurisdiction  whatsoever  over  the  maintenance,  upkeep,  sanitary  conditions 
or  adequacy  of  jail  accommodations  with  respect  to  county  Jails? 

To  BoTtorable  Sptttard  L.  Holland,  Chairman, 

Board  of  Commiitionert  of  State  Inttitutiom  : 

I  have  grouped  questions  1,  Z  and  3  in  my  first  answer: 

The  county  jail,  being  county  property,  is  by  reason  thereof  under 
the  control  and  supervision  of  the  Board  of  County  Commissioners  in  the 
absence  of  any  express  provision  of  law  to  the  contrary. 

The  Sheriff  exercises  custody  of  the  Jail  by  reason  of  the  fact  that 
he  has  charge  of  all  prisoners  committed.  However,  there  is  no  express 
provision  of  law  giving  him  any  such  custody  or  control  over  a  county  Jail. 

Section  142.01,  Florida  Statutes,  1941,  provides  that  the  Fine  and 
Forfeiture  Fund  of  the  county  shall  be  paid  out  only  for  criminal  expenses, 
and  it  is  my  opinion  that  the  care  and  maintenance  of  the  county  Jail 
is  a  bona  fide  criminal  expense. 

Section  950.05.  Florida  Statutes.  1941.  provides  that  the  Board  of 
County  Commissioners  shall  arrange  jails  so  that  negro  and  white  pris- 
oners, or  male  and  female  prisoners  shall  not  be  confined  together. 

Section  135.01,  Florida  Statutes,  1941,  provides  that  the  Board  of 
County  Commissioners,  If  they  deem  it  necessary  to  erect  or  repair  a  Jail, 
may  levy  a  building  tax,  after  certain  notice,  not  exceeding  five  mills  per 
annum  for  such  purpose. 

Section  30.25,  Florida  Statutes,  1941,  provides  that  the  Sheriff  shall 
receive  75c  a  day  for  feeding  twenty  prisoners  or  less,  and  60c  a  day  for 
all  over  twenty. 

Section  30.23,  Florida  Statutes,  1941,  provides  that  the  Sheriff  shall 
be  paid  not  more  than  $2.00  a  day  for  guards  and  not  more  than  $1.00  a 
day  for  servants. 
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In  Brown  vs.  St.  Lude  County,  153  So,  906,  the  Supreme  Court  of 
Florida  holds  that  the  Sheriff  may  employ  as  many  gruards  and  servants 
as  are  necessary  to  take  care  of  the  county  jail,  but  their  compensation 
must  not  exceed  $2.00  for  each  guard  and  $1.00  for  each  servant. 

In  Smith  vs.  State,  154  So.  184,  the  Supreme  Court  of  Florida  holds 
that  the  fee  provided  for  Sheriffs  in  connection  with  the  keeping  of  pris- 
oners in  jails  is  not  for  keeping  them  in  jail,  but  for  feeding  them. 

4.  Section  381.49.  Florida  Statutes,  1941,  provides  that  the  State 
Board  of  Health  may  make  and  enforce  such  rules  and  regulations  cover- 
ing sanitation  and  quarantine  as  may  be  necessary  for  the  protection  of 
the  public  health;  and  Section  381.50,  Florida  Statutes,  1941,  provides  that 
this  sanitary  code  may  include  regulations  covering  the  sanitation  of 
jails,  etc. 

5.  Section  905.11.  Florida  Statutes,  1941,  provides  that  the  Court 
shall  charge  the  grand  jury  concerning  its  duties,  and  Section  905.16,  Florida 
Statutes,  1941.  provides  that  the  grand  jury  shall  inquire  into  the  com- 
mission of  offenses  committed  in  the  county,  but  there  is  no  law  requiring 
grand  juries  to  investigate  and  inspect  county  jails.  However,  In  Re 
Report  of  Grand  Jury,  11  So.  (2d)  316.  the  Supreme  Court  of  Florida  says: 

."The  charge  'concerning  their  duties'  must  of  course  be  encom- 
passed within  the  oath  and  the  statutes  but  it  is  well  known  that 
by  their  charge  trial  courts  have  directed  the  grand  jury  to  investi- 
gate every  offense  that  affected  the  morals,  health,  sanitation,  and 
general  welfare  of  the  county.  The  charge  also  goes  to  the  investi- 
gation of  county  institutions,  buildings,  offices,  and  officers  and 
directs  them  to  make  due  presentment  concerning  their  physical, 
sanitary,  and  general  condition.  The  grand  jury  is  in  other  words 
the  guardian, of  all  that  is  comprehended  in  the  police  power  of 
the  State." 

My  opinion,  predicated  upon  these  statutes  and  the  Supreme  Court 
holding.  Is  that  by  custom  prevailing  in  this  state  for  many  years,  it  has 
become  an  implied  duty  of  the  Court  to  charge  the  grand  jury  regarding 
inspection  and  Investigation  of  the  sanitary  and  other  housing  conditions 
existing  in  the  county  jail,  and  for  the  grand  jury  to  comply  with  this 
chaise. 

6.  I  find  no  general  law  authorizing  the  use  of  county  Jails  by 
municipalities.  However,  I  am  of  the  opinion  that  this  use  could  be 
provided  for  by  special  act  in  any  particular  county. 

7.  Section  952.01.  Florida  Statutes.  1941,  provides  that  the  Board  of 
Commissioners  of  State  Institutions  shall  employ  convict  inspectors,  and 
Section  952.02.  Florida  Statutes,  1941,  provides  that  it  shall  be  the  duty 
of  a  convict  inspector  to  inspect  each  jail  and  all  the  prisoners  therein 
within  his  district  once  each  month;  and  Section  952,06.  Florida  Statutes, 
1941,  provides  that  the  Commissioner  of  Agriculture  shall  submit  to  the 
Board  of  Commissioners  of  State  Institutions  any  adverse  report  of  the 
convict  inspector  in  connection  with  prisoners  and  prison  camps  of  this 
state,  and  that  the  Board  shall  investigate  such  matter  without  delay  and 
take  whatever  steps  are  necessary  to  remedy  any  Improper  condition 
which  may  be  found  to  exist. 

Summarizing  from  aU  of  the  above,  I  am  of  the  opinion  that: 

It  is  the  duty  of  the  Sheriff  to  keep  the  county  Jail  in  a  sanitary  con- 
dition, insofar  as  it  is  possible  for  him  to  do  so  with  the  facilities  fur- 
nished by  the  Board  of  County  Commissioners  and  by  the  employment 
of  guards  and  servants  whose  pay  must  not  exceed  $2.00  a  day  and  $1.00 
a  day  respectively,  and  if  such  facilities  are  not  available  to  the  Sheriff 
or  provided  by  the  Board  of  County  Commissioners,  it  is  his  duty  to  report 
to  the  County  Commissioners  and  demand  of  them  whatever  is  necessary 
to  accomplish  this  purpose. 
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J  am  of  the  opinion  that  It  is  the  duty  of  the  Board  of  County  Com- 
missioners to  see  that  the  county  jail  is  kept  in  a  sanitary  condition,  or 
to  so  keep  it  themselves  or  to  furnish  the  Sheriff  with  the  facilities  for 
so  douw;  that  In  the  event  either  the  Shertfl  or  the  Board  of  County 
Commissioners  fails  to  do  so  said  Sheriff  or  Board  is  guilty  of  nonfeasance 
and  neglect  of  duty  and  subject  to  removal  from  office  by  the  Governor. 

I  am  further  of  Uie  opinion  that  it  is  the  duty  of  ttie  State  Board  of 
Health  to  Inspect  the  sanitary  conditions  of  county  jails,  and  that  a  report 
of  such  inspection  should  be  furnished  to  the  Sheriff,  the  Board  of  County 
Commissioners,  and  the  Board  of  Commissioners  of  State  Institutions, 
and  If  any  unsanltaiy  conditions  are  found,  that  the  Board  of  Health 
should  request  the  Board  of  County  Commissioners  to  correct  same,  and 
upon  the  Board's  failure  to  do  so,  that  Oais  condition  should  be  called  to 
the  attention  of  the  Governor  and  the  Board  of  CommiKioners  of  State 
Institutions. 

As  to  the  right  of  municipaUtles  to  use  county  Jails:  Although  there 
is  no  general  law  expressly  providing  for  the  use  of  county  jails  by 
municipaUties,  this  practice  is  not  prohibited  by  law,  and  upon  contract 
between  the  Board  of  County  Commissioners  and  the  municipality  in- 
volved such  facihties  can  be  legally  made  available,  but  not  at  the  cost 
of  improper  conditions  in  the  county  jail  for  the  county  prisoners.  The 
primary  purpose  of  the  county  Jail  is  to  provide  a  place  of  confinement 
for  county  prisoners.  Where  facilities  are  already  overcrowded  with 
county  prisoners,  I  am  of  the  opinion  that  neither  the  Board  of  County 
Commissioners  nor  the  Sheriff  has  any  authority  to  allow  the  county 
jail  to  be  used  for  incarceration  of  municipal  prisoners. 

As  to  jurisdiction  of  the  Board  of  Commissioners  of  State  Institutions; 
In  view  of  the  fact  that  the  duties  of  convict  inspectors  employed  by  the 
Board  of  Commissioners  of  State  Institutions  provide  for  the  inspection 
of  county  jails  and  reports  thereon  to  said  Board,  I  am  of  the  opinion  that 
this  Board  is  thereby  charged  with  the  duty  of  seeing  that  county  jails 
are  kept  in  a  sanitary  condition,  and  that  if  the  Board  of  County  Com- 
missioners and  the  Sheriff  are  persistently  derelict  In  their  duties  In  Uils 
respect.  It  is  the  duty  of  the  Board  of  Commissioners  of  State  Institutions 
to  recommend  to  the  Governor  that  the  Board  of  County  Commissioners 
or  the  Sheriff,  as  the  case  may  be,  be  removed  from  office  unless  such 
unsanitary  condition  or  other  complained  of  Illegal,  inadequate  or  Im- 
proper jail  condition  is  corrected. 


August  fl,  1943. — 043-195. 

COUNTY  OFFICERS— EXPENSES 

QUESTION:  What  supplies  and  expenses  for  operating  the  office 
of  County  Judge  should  be  furnished  or  paid  by  the  Board  of  Coimty 
Commissioners  ? 

Tn  Ilonnralile  Briian  Willis.  Slttte  Auditor: 

It  seems  that  there  is  some  controversy  between  the  Board  of  County 
Commissioners  and  the  County  Judge  of  Brevard  County  which  occasioned 
tills  request.  Apparently  the  County  Commissioners  would  not  pay  for 
typewriter  ribbons  and  yet  would  pay  for  carbon  paper  for  the  type- 
writers. Their  action  appears  to  be  based  upon  an  opinion  from  this 
office  under  date  of  February  13,  1933.  wherein  the  then  Attorney  General 
held  that  the  County  Commissioners  were  required  to  pay  for  typewriters, 
adding  machines,  etc.,  but  were  not  required  to  pay  for  typewriter  ribbons, 
or  to  furnish  the  Clerk  of  the  Court  with  blank  deeds,  mortgages,  chattel 
mortgages,  leases,  etc.,  yet  the  then  Attorney  General  further  held  that 
"I  think  that  aU  necessary  stationery,  blanks,  and  forms  which  the  law 
requires  a  county  officer  to  use  in  his  official  duties  may  be  furnished  and 
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paid  for  by  the  County  Commissioners  under  the  statute  authorizing  them 

to  furnish  and  pay  for  stationery."  It  is  not  possible  for  me  to  reconcile 
this  statement  in  the  opinion  with  the  first  statement  quoted  with  regard 
to  typewriter  ribbons  as  I  am  of  the  opinion  that  typewriter  ribbons  are 
furnished  either  as  stationery  or  as  a  part  of  the  oflfice  supplies  that  the 
particular  county  officer  needs  to  carry  out  his  official  duties.  And,  while 
I  do  not  think  the  county  should  furnish  him  with  blank  deeds,  mortgages, 
etc.,  I  am  of  the  opinion  that  he  should  be  furnished  such  office  supplies 
as  will  enable  him  to  carry  out  his  official  duties. 

The  sections  mentioned  in  the  Attorney  General's  opinion  under  date 
of  February  13,  1933,  as  Sections  475.  476  and  1990,  C.  G.L..  are  now 
Sections  116.07,  116.08,  and  283.21,  Florida  Statutes,  1941,  respectively. 
I  therefore  ovemile  that  part  of  the  opinion  of  the  Attorney  General  under 
date  of  February  13,  1933,  with  reference  to  the  furnishing  of  typewriter 
ribbons  by  the  County  Commissioners. 

Ailgust  17,  1943.— 043-210. 

EXPENDITURE  FOR  REPAIR 

QUESTION:  The  Board  of  Public  Instruction  of  Sumter  County  is 
planning  to  purchase  a  building  in  BushneU  and  to  put  its  offices  in  this 
building.  It  appears  that  the  Board  is  spending  all  the  money  it  Is  allowed 
to  spend  in  this  regard  to  purchase  said  building  and  is  asking  the  County 
Commissioners  for  $1,000.00,  and  this  $1,000.00  is  to  be  used  to  repair  the 
building  so  that  it  will  be  suitable  for  school  offices,  such  as  the  Superin- 
tendent's office,  etc.  May  the  Board  of  County  Commissioners  of  Sumter 
County  provide  said  amount  of  $1,000.00  for  the  purpose  stated? 

To  Honorablf  James  W.  Weit,  AUorney,  Board  of  Countj/  Commi»»v>tterSi 
Sumter  Connty,  Bufbnell,  Florida: 

Section  4,  Article  XVI  of  the  State  Constitution  provides  in  part: 
"All  county  officers  shall  hold  their  respective  offices,  and  keep 
their  official  books  and  records,  at  the  county  seats  of  their  coun- 
ties." 

Section  6,  Article  Vm  of  the  State  Constitution  provides  for  the  office 
of  County  Superintendent  of  Public  Instruction. 

Section  230.29,  Florida  Statutes,  1941,  provides: 

"The  county  superintendent  shall  have  his  office  at  the  county 
seat.  Office  space  shall  be  provided  and  heat  and  light  furnished 
by  the  board  of  couiity  commissioners;  provided,  however,  that  In 
the  event  such  o£Fice  space  as  above  required  is  not  provided  by  tlie 
commissioners,  the  county  board  may  provide  such  space  as  is 
needed.  The  office  shall  be  provided  with  furniture,  equipment, 
telephone,  supplies,  and  other  essentials  by  the  county  board." 
(Emphasis  supplied). 

Section  230.17,  Florida  Statutes,  1941,  provides: 

"All  regular  and  special  meetings  of  the  county  board  shall  be 
held  at  the  county  seat  and  in  the  office  of  the  county  superin- 
tendent or  in  a  room  convenient  to  that  office  and  regularly  desig- 
nated as  the  county  board  meeting  room." 

Attention  Is  also  called  to  Section  242.09,  Florida  Statutes,  1941, 
which  provides  for  the  acquisition  of  real  estate  for  educational  purposes 
by  a  Board  of  County  Commissioners,  after  approval  by  an  affirmative 
vote  of  the  qualified  voters  of  a  county  or  of  a  Special  Tax  School  District, 
who  are  tajcpayers  and  have  paid  all  taxes  due  by  Uiem  for  two  yeara 
next  preceding  such  vote,  which  section  is  interpreted  in  Lankford  v. 
Odom,  77  Fla.  282,  81  So.  469,  and  later  related  cases. 


BIENNIAL.  REPORT  OP  THE  ATTORNEY  GENERAL  178 


Section  230.29  is  part  of  the  School  Code  enacted  by  the  1939  Legis- 
lature, while  Section  242.09  is  talcen  from  an  Act  of  the  L^islature  of 
1899.  Section  242.09  relates  solely  to  the  acquisition  of  real  estate  for 
school  purposes,  whereas  Section  230.29  relates  to  the  specific  subject  of 
providing  office  spEice  for  the  County  Superintendent. 

It  appears  that  the  County  School  Board  of  your  county  will  purchase 
the  building  out  of  its  funds,  and  is  requesting  the  County  Conimissioners 
to  pay  the  expense  of  repairing  and  nialung  the  purchased  building  suit- 
able for  the  school  offices. 

The  statutory  authority  given  the  Board  of  County  Commissioners  to 
provide  office  space  at  the  county  seat  for  the  County  School  Superin- 
tendent contemplates  that  the  Board  shall  make  all  necessary  expendi- 
tures for  such  purpose.  The  statute  further  provides  that  If  the  County 
Commissioners  do  not  provide  such  office  space  the  County  School  Board 
may  provide  such  space  as  is  needed. 

It  appears  that  this  grant  of  authority  is  broad  enough  for  the  two 
Coimty  Boards,  either  acting  independently  of,  or  in  cooperation  with, 
the  other  to  make  necessary  expenditures  to  provide  office  space  for  the 
County  School  Superintendent,  Therefore,  assuming  that  your  Board, 
after  taking  Into  consideration  all  of  the  facts,  including  the  necessity 
for  providing  oSlce  space  for  the  County  School  Superintendent,  fairly 
concludes  that  the  expenditure  of  $1,000.00  for  repairing  and  making 
suitable  the  building  which  is  to  be  purchased  by  the  County  School  Board, 
is  a  necessary  expense  incident  to  providing  office  space  for  the  County 
School  Superintendent,  then  I  am  of  the  opinion  that  the  expenditure 
would  be  authorized  by  law. 

Instead  of  paying  the  $1,000.00  in  a  lump  sum  to  the  County  School 
Board,  and  thereby  delegating  its  expenditure  to  that  Board,  I  suggest 
that  your  Board  directly  arrange  and  pay  for  the  work  of  repairing  and 
making  the  building  suitable  for  the  school  office.  This  would  permit 
your  Board  to  see  that  its  funds  were  properly  expended  in  that  it  would 
handle  the  letting  of  contracts  and  purchase  of  materials  and  the  auditing 
and  approval  of  bills  for  the  cost  of  the  work.  It  would  also  be  necessair 
for  your  Board  to  comply  with  all  the  statutory  requisites  applicable  in 
cases  where  funds  under  its  control  are  appropriated  and  expended. 

There  may,  of  course,  be  sound  factual  reasons  for  your  Board  to 
decline  to  make  the  particular  expenditure  In  question,  but  assuming  the 
facts  to  be  that  office  space  for  the  County  School  Superintendent  Is 
actually  needed  and  that  the  expenditure  of  $1,000.00  is  essential  in  order 
to  provide  such  office  space,  then,  in  my  opinion,  because  of  the  provisions 
of  Section  230.29,  it  would  not  be  an  illegal  expenditiu*e.  If  your  Board 
decides  to  make  it. 

As  you  state  in  your  letter,  it  is  not  customary  for  this  office  to  render 
opinions  in  matters  of  this  kind.  This  opinion  is  unofficial  and  Is  ren- 
dered solely  for  whatever  benefit  it  may  afford  In  solving  the  problem 
confronting  you  and  your  county  officials. 

August  10,  1944.— 044-238. 

JOINT  PETITION  FOR  REFERENDUM  ELECTION 

QUESTION:  Is  it  necessary  to  secure  the  signature  of  the  U.  3. 
Forest  Service  as  a  landowner  on  a  petition  for  a  referendum  election  to 
determine  if  a  county  fire  control  unit  shall  be  established? 

Ti>  Honor ahl»  H.  J,  Mahberger,  StaU  Forester,  Florida  Forest  and  Park  SenHc*; 

Section  125.29,  Florida  Statutes,  1941,  Supplement  to  Vol.  1  (Section 
3.  Chapter  21997,  Acts  of  1943)  provides  that  before  a  referendum  election 
can  be  held  to  determine  if  a  county  flre  control  unit  shall  be  established, 
the  owners  of  the  majority  of  the  acreage  In  such  county  shall  petition 


r== 
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the  Board  of  County  Commissioners  for  such  election.  You  advise  that 
in  some  counties,  if  a  majority  of  the  land  is  to  be  represented  on  the 
petition.  It  will  be  necessary  that  the  U.  S.  Forest  Service  sign  the  petition 
as  a  landowner. 

You  request  my  opinion  as  to  whether  or  not  it  is  necessary  to  secure 
the  signature  of  the  U.  S.  Forest  Service  as  a  landowner  on  the  petition 
since  it  does  not  pay  direct  taxes. 

It  is  my  opinion  that  it  is  unnecessary  that  the  U.  S.  Forest  Service 
sign  the  petition  as  a  landowner.  Section  125.26,  Florida  Statutes,  1941, 
Vol.  1.  Supplement,  provides  that  counties  may  levy  a  limited  tax  on  the 
taxable  property  in  the  county  to  pay  for  fire  control  work.  Under  present 
laws  the  U.  S.  Forest  Service  will  not  be  required  to  directly  pay  this 
special  tax  on  Its  lands.  Since  it  will  not  be  required  to  pay  this  tax  I 
do  not  believe  it  is  necessary  for  it  to  sign  the  petition. 

March  9,  1943.— 043-67. 

XiEASE  OF  PROPERTY  TO  FEDERAL  GOVERNMENT 

QUESTION:  Do  the  Boards  of  County  Commissioners  of  the  several 
counties  of  the  State  have  power  and  authority  to  lease  county  owned 
real  property  other  than  airports  to  the  Federal  Government  for  War 
and  Navy  Department  use? 

To  Captain  John  E.  Holtimnn.  Oorpt  of  Eiiffitieerii,  Atlanta,  Oeor^ia: 

Section  5,  Article  Vin.  Florida  Constitution,  provides  that  the  "powers, 
duties  and  compensation  of  such  county  commissioners  shall  be  prescribed 
by  law."  The  Supreme  Court  of  Florida,  in  the  case  of  Parker  et  al..  County 
Commissioners  vs.  Evening  News  Publisliing  Company,  54  Fla.  544,  45  Bo. 
309,  text  310,  stated  that  "the  powers  and  duties  of  county  commissioners 
are  purely  statutory,"  and  cited  the  above  section  of  the  State  Constitution 
and  the  case  of  Board  of  County  Commissioners  of  Escambia  County  vs. 
Board  of  Pilot  Commissioners  of  the  Port  of  Pensacola,  52  Fla.  197,  120 
Am.  St.  Rep.  196,  42  So,  697  as  their  authority  for  such  statement.  Al- 
though the  same  Court  in  the  case  of  Martin  vs.  Townsend,  32  Fla,  318, 
13  So.  887  held  that  the  County  Commissioners  of  Hillsborough  Cotinty 
had  authority  to  sell  the  lands  involved  in  that  suit,  an  examination  of 
that  case  reveals  that  the  lands  in  question  were  a  part  of  160  acres  of 
lands  granted  the  county  by  the  United  States  for  county  site  purposes, 
by  Act  of  July  25,  1848,  which  Act  expressly  provided  that  the  proceeds 
of  the  sale  of  the  lands  granted  were  to  be  applied  to  the  building  of  a 
courthouse,  jail  and  other  public  buildings  for  such  county.  This  Fed- 
eral Act  seems  to  contemplate  a  sale  by  the  county.  The  case  of  Weston 
vs.  Moody,  37  Fla.  473,  19  So.  880,  involved  similar  lands  granted  to  Marion 
county. 

As  to  whether  a  county  has  power,  under  the  general  law  in  the  ab- 
sence of  an  express  statute,  to  dispose  of  its  property,  there  is  a  divergence 
of  authority,  some  cases  holding  that  it  has  such  power  and  others  holding 
that  it  has  not  (see  15  C.  J.  537,  Section  224;  20  C,  J.  S,  1003,  Section  172.) 
A  county  has  no  power  to  lease  its  property  to  private  persons  in  the  ab- 
sence of  constitutional  or  statutory  provision  expressly  or  impliedly  au- 
thorizing it  to  do  so  (14  Am.  Jur.  208,  Section  36.) 

In  the  light  of  the  expression  by  the  Supreme  Court  of  Florida,  above 
mentioned,  and  the  uncertainty  of  the  general  power  of  the  county  to 
lease  or  convey  its  property,  I  am  of  the  opinion  that  we  must  look  to 
the  Statutes  and  Laws  of  Florida  for  any  authority  of  County  Commis- 
sioners to  sell  or  lease  real  property  to  the  Federal  Government  or  to 
any  person. 

The  enactment  of  Chapter  13622,  Laws  of  Florida.  Acts  of  1929  (Sec- 
tion 694.11,  Florida  Statutes,  1941)    vahdating  deeds  of  conveyance  of 
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lands  by  County  Commissioners,  prior  to  the  year  1915,  seems  to  be  a 
construction  by  the  Legislature  of  the  want  of  authority  to  execute  the 
deeds,  otherwise  there  was  no  need  of  validation.  A  former  Attorney 
General  of  Florida,  on  October  24,  1940,  (1939-1940  Biennial  Report  44) 
held  that  County  Commissioners  have  no  authority  to  sell  and  convey 
lands  of  the  county,  under  the  general  statutory  laws  of  this  state. 

Chapter  125,  Florida  Statutes,  1941,  which  relates  to  the  general 
powers  and  duties  of  Boards  of  County  Commissioners,  contains  no  gen- 
eral power  of  sale  of  the  Coimty  Commissioners  over  county  property. 
Chapter  149,  Florida  Statutes,  1941,  relating  to  county  airports,  gives  the 
County  Commissioners  power  to  lease  airports  acquired  by  them  under 
this  chapter  for  periods  of  time  not  exceeding  twenty  years.  However, 
this  power  appears  to  be  limited  to  leases  to  "private  parties."  Section 
331.04,  Florida  Statutes,  1941,  empowers  County  Commissioners  to  acquire 
emergency  landing  fields  and  airports  and  authorizes  them  to  convey  the 
same  to  the  State  Road  Department. 

The  Legislature  of  this  state  has  from  time  ta  time  granted  power  of 
sale  over  county  property,  to  Boards  of  County  Commissioners,  by  local 
acts.  Chapter  12848,  Laws  of  Florida,  Acts  of  1927.  granting  such  a  power 
to  Hillsborough  County  is  such  an  act.  Whether  or  not  there  is  a  similar 
act  for  any  particular  county  can  best  be  answered  by  the  County  Attorney 
for  that  county. 

Being  of  the  opinion  that  the  powers  of  the  Boards  of  County  Com- 
missioners of  the  several  counties  of  the  State  to  sell  and  convey  real 
estate,  or  to  grant  any  Interest  therein  by  lease  or  otherwise,  is  purely 
statutory  and  finding  no  statute  giving  them  general  power  of  sale  I  must 
hold  that  such  County  Commissioners  have  no  power  and  authority  to 
lease  county  owned  real  property  other  than  airports  to  the  Federal  Gov- 
ernment for  War  and  Navy  Department  use.  I  express  no  opinion  as  to 
the  right  to  lease  airports  to  the  Federal  Government,  as  such  question  Is 
expressly  excluded  from  your  request. 

February  15,  1944.— 044-58. 

POSTWAR  PLANNDfQ 

QUESTION:  May  the  Boards  of  County  Commissioners  of  this  state 
provide  a  reserve  fund  for  the  purpose  of  maintaining  a  postwar  construc- 
tion program? 

To  Ifnnnralile  JVonA  B.  Butt,  Attomen  far  the  Board  of  Countif  Commitiioner*, 

Brevard  Coiinti/,  Floridii: 

I  do  not  find  that  the  Legislature  made  express  provision  for  county 
postwar  planning  as  it  did  for  municipalities  by  Chapter  21893.  Laws  of 
Florida,  Acts  of  1S43.  NotwiUistanding,  I  think  a  Board  of  County  Com- 
missioners may,  under  the  authority  of  existing  laws,  take  the  necessary 
legal  steps  to  provide  for  a  postwar  construction  program. 

I  refer  you  first  to  Section  129.05.  Florida  Statutes,  1941.  which  pro- 
vides for  the  making  of  an  annual  budget  by  County  Commissioners.  The 
last  sentence  of  this  section  reads  as  follows : 

"All  unexpended  balances  to  the  credit  of  any  account  at  the 
end  of  the  fiscal  year  shall  revert  to  the  fimd  from  which  the  appro- 
priation was  made,  but  nothing  herein  shall  be  construed  as  pro- 
hibiting the  reserving  in  the  estimates  a  reasonable  sum  for  con- 
tingencies and  emergencies,  and  the  appropriation  of  any  part  of 
said  sum  so  reserved  for  any  expense  of  the  county  authorized  by 
law." 

Chapter  21691,  Laws  of  Florida,  Acts  of  1943,  provides  tlmt  Boards  of 
County  Commissioners  may  invest  any  surplus  public  county  funds  in 
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negotiable  direct  obligations  of,  or  obligations  the  principal  and  interest  of 
which  are  uncondltionalJy  guaranteed  by  the  United  States  Government 
at  the  then  prevailing  market  price  for  such  securities.  Such  securities 
so  purchased  shall  be  properly  earmarlced  and  deposited  in  a  safety  deposit 
box  in  some  bank  and  no  withdrawal  of  such  securities  in  whole  or  in  part 
shall  be  made  except  upon  authority  of  a  resolution  of  the  Board  of  County 
Commissions.    Sections  3  and  4  of  said  chapter  read  as  follows; 

"Section  3.  When  the  money  invested  in  such  securities  Is 
needed  In  whole  or  in  part  for  the  purposes  originally  intended,  the 
Board  of  County  Commissioners  of  such  county  is  authorized  to  sell 
such  security  or  securities  at  the  then  prevailing  market  price  and  to 
pay  the  proceeds  of  such  sale  into  the  proper  account  or  fund  of  the 
county, 

"Section  4.  For  the  purposes  of  this  Act  the  term  'Surplus 
Funds'  is  defined  as  funds  in  any  general  or  special  account  or  fund 
of  the  county  held  or  controlled  by  the  County  Commissioners  of 
such  county  which  in  reasonable  contemplattaii  will  not  be  needed 
for  the  purposes  intended  within  a.  period  of  six  months  from  the  date 
of  such  Investment."     (Emphasis  supplied) 

It  is  my  opinion  that  a  county  may,  in  any  fiscal  year,  budget  and  levy 
taxes  for  any  authorized  county  purpose  or  purposes  within  tax  millage 
celling  limits,  and  may  also  estimate  and  earmark  in  its  budget,  out  of  its 
income  derived  from  sources  other  than  its  ad  valorem  levies,  amounts  for 
such  purpose  or  purposes.  Should  it  develop  after  these  revenues  accrue  or 
are  accruing  that  the  county  will  not  be  able  to  use  them  for  the  purposes 
contemplated  within  a  period  of  six  months,  because  of  Federal  restrictions 
on  construction,  such  revenues  may  be  determined  to  be  surplus  funds 
under  Chapter  21691  and  invested  in  negotiable  direct  obligations  of,  or 
obligations  the  principal  and  interest  of  which  are  unconditionally  guaran- 
teed by,  the  United  States  Government  at  the  then  prevailing  market  prices 
for  such  securities. 

Annual  tax  levies  and  annual  earmarking  of  other  county  Income  for 
current  needs,  spread  over  the  years  of  the  war  period,  and  declaration  of 
the  resultant  revenues  as  surplus  if  it  develops  the  same  cannot  be  used 
during  current  fiscal  years,  and  investment  of  same  under  Chapter  21691, 
will  build  up  reserves  for  postwar  projects. 

No  one  can  foresee  when  the  war  will  be  over  so  no  objections  can  be 
raised  that  provision  is  being  made  in  a  current  budget  for  work  which 
cannot  be  completed.  Presumably  the  work  budgeted  wlU  be  commenced 
during  the  current  budget  year  if  the  war  ends  that  year  and  federal  re- 
strictions are  removed. 

The  Commissioners  should  from  year  to  year,  while  the  war  continues, 
show  in  their  annual  budgets  any  such  accumulated  securities,  as  being 
devoted  to  particular  projects. 

Of  course,  it  is  realized  that  such  a  postwar  program  is  in  nowise 
absolute  and  that  the  Board  can  order  the  sale  of  the  securities  prior  to  the 
postwar  period  and  by  legal  transfer,  use  the  proceeds  derived  for  some 
other  current  budget  need  and  defeat  to  that  extent  the  postwar  program, 
but  that  may  be  desirable  since  If  the  postwar  program  were  absolutely 
tied  down  and  were  not  dependent  on  being  carried  over  from  year  to 
year  it  would  be  impossible  for  the  funds  represented  by  the  investments  to 
be  used  to  meet  any  emergency  requirements  in  the  meantime  or  be  de- 
voted to  some  change  in  the  postwar  plan,  which,  after  the  passage  of 
time  might  be  found  desirable. 

I  believe  that  if  you  will  study  these  statutes,  you  will  readily  see  that 
there  is  ample  authority  therein  for  you  to  implement  your  county  post- 
war program.  If  the  war  continues  long  enough  for  your  county  to  build  up 
an  investment  reserve  as  permitted  by  the  statute.  Moreover,  Chapter 
21691,  Laws  of  Florida,  Acts  of  1943  permits  the  County  Commissioners  to 
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aid  in  the  war  effort  by  the  ptirchase  of  war  bonds  and  at  the  same  time 

earn  investment  interest  on  the  invested  funds  and  thereby  augment  the 
revenues  of  the  county  to  be  used  for  postwar  work. 

June  26.  1944.— 044-200. 

PURCHASE  OF  AUTOMOBILES  FOR  OFFICIAL  USE 

QUESTION :  Are  County  Commissioners  authorized  to  pxjrchase  auto- 
mobiles for  individual  use  in  inspecting  county  roads  and  bridges  and  dis- 
cbargins  other  official  duties,  In  the  absence  of  legislative  authority  ex- 
pressly authorlsdng  such  purchase? 

To  Honorable  O.  B.  KnowUt,  Atiarneii  for  the  Board  of  Covnltf  CommUitontrt, 
Manatee  County,  Bradenton,  Florida: 

It  seems  that  the  Fifth  County  Conunissioner's  District  of  Manatee 
County  comprises  about  two-flfths  of  the  area  of  the  county,  with  many 
county  roads  and  bridges  to  be  inspected  and  maintained  by  the  Com- 
missioner. Said  Commissioner  has  requested  the  County  Board  to  author- 
ise him  to  purchase  a  second-hand  automobile  and  pay  for  it  with  District 
Road  and  Bridge  Funds,  with  the  understanding  that  the  title  would  be 
vested  In  the  County,  and  the  car  would  be  used  by  the  Commissioner  in 
doing  his  official  work  for  the  District. 

It  appears  that  this  was  done  in  two  of  the  districts.  In  one  district 
a  car  was  furnished  to  the  Commissioner  for  his  official  duties,  and  in 
another  a  car  was  finmlshed  to  his  RoEid  Supervisor  for  his  official  duties, 
and  the  cost  of  the  car  and  the  operations  thereof,  in  each  case,  was  paid 
by  the  District  Road  and  Bridge  Fund. 

Inasmuch  as  the  Legislature  has,  either  by  Section  125.16,  Florida 
Statutes,  1941.  or  by  special  acts,  provided  per  diem  or  other  compensation 
and  mileage  allowances  for  County  Commissioners,  but  has  enacted  no 
general  taw  expressly  authorizing  the  purchase  of  automobiles  for  the  indi- 
vidual use  of  County  Commissioners  in  the  inspection  of  county  roads  and 
bridges  and  for  the  discharge  of  their  other  oftlclal  duties,  it  is  my  opinion 
that  such  purchase  is  not  authorized  by  law  unless  there  exists  a  special 
law  applicable  to  your  county  expressly  authorizing  such  purchase,  it  being 
intended  that  the  per  diem  or  other  compensation  and  mileage  allowed 
County  Commissioners  should  cover  compensation  and  official  traveling 
expenses. 

As  you  are  aware,  the  rule  is  that  County  Commissioners  can  exercise 
only  such  authority  as  is  prescribed  by  law,  and,  where  there  is  doubt  as 
to  the  existence  of  authority,  it  should  not  be  assumed.  Hopkins  v.  Special 
Road  and  Bridge  District  No,  4  m  Brevard  County,  73  Fla.  247,  74.  So.  310. 


July  12.  1944. — 044-198. 

REHABILITATION  OP  "VETERANS — EMPLOYMENT  OP  OFFICERS 

QUESTION:  Have  the  County  Commissioners  of  Pinellas  County  the 
authority  to  make  an  appropriation  in  their  budget  for  the  coming  year 
to  pay  the  salaries  of  two  County  Service  Officers  whose  duty  it  would  be 
to  assist  in  rehabilitating  returning  veterans  in  every  possible  way,  in- 
cluding employment  service,  preparation  of  government  forms,  giving 
advice  as  to  their  rights  under  Federal  Laws,  etc.? 

To  Honorable  Bryan  Willit,  State  Auditor: 

Article  vm.  Section  5,  of  the  State  Constitution  provides  that:  "...  the 
powers,  duties  and  compensation  of  such  county  commissioners  shall  be 
prescribed  by  law.  .  . ." 
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Article  xm,  Section  3,  of  the  Constitution,  in  part  reacts  as  follows: 
"The  respective  counties  of  the  state  shall  provide  in  the  manner 
prescribed  by  law,  for  those  of  the  inhabitants  who  by  reason  of  age. 
inflrmity  or  misfortune,  may  have  claims  upon  the  aid  and  sympathy 
of  society." 

It  may  he  conceded  that  the  words  "may  have  claims  upon  the  aid  and 
sympathy  of  society"  are  broad  enough  to  cover  such  aid  as  is  proposed, 
but  the  quoted  section  of  the  Constitution  is  not  sell -executing;  it  requires 
action  by  the  Legislature  to  put  it  into  effect. 

The  Legislature  has  set  out  in  general  terms  the  powers  and  duties  of 
the  County  Commissioners  in  Section  125.01,  Florida  Statutes.  1941.  Sub- 
section 4  of  Section  125.01  authorizes  the  County  Commissioners  "to  have 
care  and  provide  for  the  poor  and  indigent  people  of  the  county."  As 
used  in  the  statute  the  words  "poor"  and  "Indigent"  are  synonymous  and 
refer  to  persons  who  require  public  charity.  This  subsection  is  the  only 
statute  authorizing  anything  in  the  nature  of  aid  or  assistance  to  those  who 
"may  have  claims  upon  the  aid  and  sympathy  of  society." 

Our  Supreme  Court  has  held  repeatedly  that  while  the  Boards  of 
County  Commissioners  are  constitutional  officers,  their  powers  and  duties 
are  required  to  be  fixed  by  statute,  and  they  have  only  such  powers  and 
duties  as  are  conferred  by  Statute.  Bowden  vs.  Ricker  70  Fla.  154,  69  So. 
694;  State  vs.  Culbreath,  128  Fla,  210,  174  So,  422;  Stephens  vs.  Futch,  73 
Fla.  708,  74  So.  805. 

Our  Court  has  also  held  that  where  there  is  double  as  to  the  existence 
of  authority  in  the  County  Commissioners,  it  should  not  be  assumed.  Hop- 
kins vs.  Special  Road,  etc.,  Dist.,  73  Fla.  247,  74  So.  310;  White  vs.  Crandon, 
116  So.  162,  156  So.  303. 

The  plan  proposed  goes  far  beyond  aid  to  the  poor  and  Indigent.  The 
beneficiaries  of  the  proposed  plan  might  or  might  not  be  poor  and  indigent. 
The  proposed  plan  is  not  confined  to  the  aid  of  such  persons;  and  the 
statute,  in  my  opinion,  is  not  broad  enough  to  authorize  the  County  Com- 
missioners to  make  an  appropriation  in  their  budget  for  that  purpose. 

Until  the  Legislature  authorizes  such  action,  expenditure  of  county 
funds  tor  the  purposes  contemplated  would,  in  my  opinion,  be  unlawful. 

COUNTY  BUDGETS 

August  23,  1943.--043-230. 
AUTHORITY  OF  COUNTY  COMMISSIONERS  TO  TRANSFER  FUNDS 

QUESTION:  Escambia  County  has  always  received  approximately 
$33,000.00  from  the  Race  Track  Fund.  This  money  was  placed  by  the 
Budget  Commission,  and  approved  by  the  Board  of  County  Commissioners, 
in  the  Fine  and  Forfeiture  Fund  for  the  fiscal  year  1942-43,  which  ends 
September  30,  1943.  The  1943  Legislature  passed  the  Cigarette  Tax  Bill 
t  Number  312)  and  the  succeeding  bUl,  Number  313,  said  Bill  stating  that 
said  funds  are  to  supplement  the  Race  Track  Funds  to  avoid  any  shortage 
being  experienced  from  the  lack  of  such  funds.  Our  Board  of  County 
Conunissioners  placed  the  Cigarette  Tax  flrst  in  the  Pine  and  Forfeiture 
Fund  and  then  transferred  the  same  to  the  Road  and  Bridge  Fund.  May 
this  money  be  transferred  to  suiy  fund  other  than  the  one  to  which  it  was 
allocated  and,  in  the  event  it  can  be  transferred,  may  it  be  expended  for 
articles  and  works  not  budgeted  In  the  1942-43  budget? 

To  Honorahlf  Bri/iin  WillU,  fffrtte  AudUnr: 

I  wish  to  advise  that  apparently  the  question  propounded  is  answered 
by  Section  129.03,  Florida  Statutes,  1941,  which  provides: 

"It  is  unlawful  to  transfer  the  money  or  any  part  thereof  of  one 
fund  to  another  fund,  or  to  pay  from  one  fund  the  expenditures 
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legally  payable  from  another  fund,  except  by  resolution  of  the  board 
of  county  commissioners,  which  said  resolution  must  be  approved 
by  the  state  comptroller.  In  case  of  any  question  arising  as  to  the 
proper  fund  from  which  any  expenditure  should  be  paid,  the  decision 
of  the  state  comptroller  shall  eovern:  provided,  that  this  section  shall 
not  apply  to  any  moneys,  or  part  thereof,  which  nuiy  be  alloted, 
distributed,  transferred  or  paid  under  the  provisions  of  any  law  pro- 
viding for  the  apportioning  and  distribution  among  the  several 
counties  of  this  state  of  tlie  moneys  derived  from  licensing  and 
taxing  racing,  or  the  u.^  of  said  moneys  by  or  in  said  counties,  or  any 
law  amendatory,  supplementary,  or  in  lieu  thereof."  (Emphasis 
supplied). 

because  the  Act  referred  to.  being  Bill  313,  Chapter  21947  (which 
this  office  previously  held  applicable  in  the  distribution  of  money  to 
the  counties  >  makes  no  change  in  the  manner  in  which  the  money 
distributed  under  said  Bill  Is  allocated  to  the  counties  but  provides 
that  it  shall  go  to 

"...  The  Board  of  County  Commissioners,  the  County  Board  of 
Public  Instruction  of  each  County  of  the  State  of  Florida,  or  to  such 
other  authority  as  is  authorized  by  law  to  receive  the  same,  as  now  or 
hereafter  provided  by  law  for  the  apportionment  of  Racing  Commis- 
sion Funds.  .  .  ." 

In  view  of  what  I  have  said  the  answer  to  your  first  question  Is  that  the 
Board  of  County  Commissioners  may  transfer  this  money  from  any  fund 
it  so  desires  to  any  other  fund,  provided  such  fund  has  been  set  up  in 
the  budget. 

What  I  have  said  also  answers  your  second  question,  i.  e.:  Can  the 
money  be  transferred  and  expended  for  articles  and  work  not  budgeted  In 
the  1942-43  budget?  I  stated  that  the  money  could  t>e  transferred  to  some 
fund  that  had  been  set  up  in  the  budget.  The  reason  I  take  this  position 
is  because  Chapter  15934,  Acts  of  1933,  and  Chapter  16886,  Acts  of  1935, 
being  the  budgetary  acts  appU cable  to  Escambia  County,  specifically 
provide  that  all  money  must  be  budgeted  and  when  so  budgeted  cannot  be 
expended  for  any  other  purpose.  Transfers  may  be  made  under  certain 
conditions  and  I  believe  that  with  regard  to  money  received  in  lieu  of  race 
track  money  Section  129.03  controls  as  I  have  heretofore  pointed  out. 


July  24.  1943.-043-182. 

BUDGET  COMMISSION— POWER  TO  FIX  BUDGETS; 
COUNTY  BOARDS 

QUESTION:  Has  the  Duval  County  Budget  Commission  power  to  fix 
and  finally  determine  the  budgets  of  the  various  Boards  under  Cliaptei^ 
22270,  a  Special  Act,  and  22079,  a  General  Act? 

To  Honorable  J.  M.  Lee,  State  ComptToUer : 

In  reply  I  wish  to  advise  that  I  have  examined  these  two  acts,  and  I 
am  of  the  opinion  that  the  question  to  be  considered  is  whether  or  not 
Chapter  22270,  a  Special  Act.  was  repealed  by  Chapter  22079,  a  General 
Act.  and  1  am  of  the  opinion  that  the  Special  Act  was  not  repealed  by  the 
General  Act.  This  seems  to  have  been  the  holding  of  the  Supreme  Court  in 
all  of  the  cases  that  have  come  before  it  to  date. 

A  compilation  of  these  cases  is  contained  in  Florida  Digest,  "Statutes." 
Key  No.  162 : 

The  maxim.  "Leges  Posterlores  prlores  contrarias  abrogant" 
is  not  applicable  when  the  subsequent  act  is  general  and  the  prior  act 
special  and  particular.    Fla.  1853.  Luke  v.  State,  5  Fla.  18S. 
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A  more  recent  case  is  that  of  State  v.  Sanders,  85  So.  333,  where  the 
Court  ^d: 

"Where  a  special  or  local  law  and  a  later  general  law  are  merely 
inconsistent,  and  the  general  law  does  not  tn  some  express  terms  re- 
peal or  supersede  the  local  law,  the  latter  will  prevail  in  its  proper 
sphere  of  operation,  unless  an  intent  to  repeal  or  supersede  it  appears 
In  the  general  law." 

Also  one  of  the  latest  cases  is  that  of  American  Bakeries  Co.,  vs.  Haines 
City,  180  So.  524. 

I  do  not  find  any  express  intent  in  the  General  Act  to  repeal  or  super- 
sede the  Special  Act.  The  Special  Act  is  applicable  to  the  powers  of  the 
Duval  County  Budget  Commission,  and  the  Budget  Commission  is  given 
more  power  and  authority  than  the  Budget  Commission  would  have  had 
under  the  General  Act:  to  wit,  Chapter  22079.  As  I  have  said  before  I  am 
of  the  opinion  that  the  Special  Act  prevails. 

October  6,  1943.-043-262. 

EXPENDITURE— INCREASE;   APPROVAL 

QUESTION:  In  view  of  Section  24  of  Chapter  22079,  Acts  of  1943,  la 
it  necessary  that  a  budget  for  the  Board  of  County  Commissioners  be  re- 
ferred to  the  State  Budget  Board  for  approval  in  a  case  where  there  is  an 
increase  in  expenditures  of  more  than  5  per  cent  which  the  County  Com- 
missioners have  i>een  able  to  absorb  from  income  other  than  taxes  to  be 
levied  upon  the  current  roll,  the  County  Commissioners  levying  the  same 
amount  of  millage  in  1943  for  maintenance  purposes  as  was  levied  in  1942? 

To  Honorable  J.  M.  Les,  State  Comptroller : 

After  minutely  examining  Section  24  of  Chapter  22079,  Acts  of  1943. 

the  legislation  tn  question,  I  beg  leave  to  state  that  it  is  my  opinion  that 
whenever  the  budget  for  operating  expenses  shall  exceed  5  per  cent.  It  is 
necessary  that  such  budget  be  referred  to  the  State  Budget  Board  for 
approval. 

COUNTY  DEPOSITORIES 

November  1, 1943. — 043-291. 

SECURITY  FOR   COUNTY  FUNDS— TAX  ANTIdPATION 
CERTIFICATES 

QUESTION:  Are  tax  anticipation  certificates  issued  by  the  State 
Board  of  Administration  for  the  various  counties  acceptable  as  security  for 
county  funds  under  Sections  136.01  and  136.02,  Florida  Statutes,  1941? 

To  Honorable  J.  M.  Lee,  State  Comptroller: 

The  applicable  language  of  Section  136.01,  Florida  Statutes,  1941,  is 
as  follows: 

"The  funds  hereinabove  referred  to  shall  include:  County  gen- 
eral revenue  funds,  county  fine  and  forfeiture  funds,  county  road 
funds,  and  each  and  every  other  separate  and  distinct  county  fund, 
respectively;  and  shall  also  include  the  general  or  common  county 
school  fund  and  special  tax  school  district  funds,  the  enumeration  of 
said  funds  being  herein  made,  not  by  way  of  limitation,  but  of  illus- 
tration, and  it  being  the  intent  hereof  that  all  funds  of  such  county 
or  of  any  district  or  subdivision  thereof,  shall  be  included." 

The  appUcable  language  of  Section  136.02,  Florida  Statutes,  1941.  is  as 
follows : 

"United  States  bonds,  bonds  the  payment  of  whose  principal  and 
interest  is  guarant,eed  by  the  United  States,  federal  certificates  of 
Indebtedness,  state,  county  or  municipal  bonds," 
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It  is  my  opinion  that  tax  anticipation  certificates  are  not,  under  these 
sections  of  the  statute,  acceptable  as  securities  for  county  funds;  this  be- 
cause of  the  fact  that  the  securities  mentioned  are  all  securities  in  which 
a  definite  pledge  of  credit  is  made;  whereas,  tax  anticipation  certificates 
issued  by  the  Board  of  Administration  are  payable  out  of,  and  only  out 
of,  the  distributive  share  of  the  particular  county  of  gasoline  or  other  fuel 
tax  funds  accruing  to  the  account  of  the  county,  under  the  terms  of  Section 
16,  Article  IX  of  the  Constitution  of  the  State  of  Florida,  which  makes  them 
a  security  of  limited  scope  payable  out  of  a  particular  fund  and  subject  to 
the  accrual  of  the  fund,  and  a  security  other  than  and  diSerent  from  the 
securities  described  In  Sections  136.01  and  136.02.  Florida  Statutes,  1941. 

In  this  connection  tt  occurs  to  me  to  call  to  your  attention  the  form 
of  the  securities  set  forth  In  the  Jefferson  County  resolution,  a  copy  of 
which  was  delivered  to  me  by  your  office,  as  aforesaid. 

The  promise  to  pay  contained  in  this  section  appears  to  he  absolute 
and  the  security  Is  mentioned  only  incidentally  as  a  security  of  the  payment 
of  what  in  terms  appears  to  be  an  absolute  promise  to  pay,  wherea.s  the 
only  author i2ied  certificate  is  one  payable  out  of  a  specific  fund  and  subject 
to  the  accrual  of  the  fund  as  aforesaid. 


December  1, 1944. — 044-335. 

TAX  COLLECTOR^ — DEPOSIT  OF  COUNTY  FUNDS 

QITEffnON:  Would  a  Tax  Collector  be  within  his  legal  rights  In 
depc^iting  moneys  in  a  bank  or  banks  elsewhere  than  in  his  own  county, 
requiring  said  bank  or  banks  to  secure  said  account  or  accounts  in  fuU, 
with  or  without  a  resolution  by  the  Board  of  County  Commissioners  desig- 
nating such  hank  or  banks  as  depositories? 

To  Honorablt  B.  B.  WOton,  Tax  Colltctor,  Maditon  Comity,  Madiion,  Florida: 

In  reply  to  the  foregoing  question,  I  beg  leave  to  state  that  you 
yourself  have  no  power  to  select  the  depositories  in  which  public  funds 
coming  to  you  by  virtue  of  your  office  as  Tax  Collector  are  to  be  deposited. 
The  selection  and  qualification  of  County  Depositories  are  prescribed  by 
Sections  136.01  and  136.02,  Florida  Statutes,  1941. 

In  the  last  mentioned  section  the  situation  described  In  your  inquiry 
is  dealt  with  as  follows: 

"But  In  case  no  bank  within  the  County  should  qualify  then  said 
Boards  shall  divide  such  depositories  among  the  banks  In  some  other 
County  or  Counties  which  comply  with  the  conditions  as  to  security 
provided  in  this  section  and  5136,01." 

Prom  the  foregoing  quotation  it  follows  that  the  matter  of  dealing 
with  such  a  situation  is  a  duty  of  the  Board  of  County  Commissioners  and 
the  Board  of  Public  Instruction  depending  upon  whether  the  funds  are 
general  or  school  funds. 

I  trust  that  this  will  prove  an  adequate  reply  to  your  question. 

BONDS  OF  COUNTY  OFFICERS 

November  28,  1944.— 044-330. 

COMMISSIONERS:   BONDS— PERIOD  OP  EXTENSION 

QUESTION:  Under  the  Constitutional  Amendment  ratified  at  tlie 
recent  general  election  relating  to  tenure  of  office  of  County  Commissioners, 
for  what  periods  should  the  County  Commissioners'  commissions  and 
official  bonds  extend? 
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To  Bonorabls  P.  B.  ReveU,  County  Attomty,  Putnam  County 
Palatka,  Florida: 

The  Amendment  provides  in  part: 

"Provided,  that  the  County  Commissioners  elected  from  the 
even  numbered  districts  in  1944  shall  serve  for  two  years,  those 
elected  in  1944  from  the  odd  numbered  districts  shall  serve  for  four 
years,  and  thereafter  the  terms  shall  be  for  four  years"; 

It  follows  that  the  commissions  and  bonds  of  the  Commissioners  from 
the  even  numbered  districts  should  be  for  two  years  extending  from  the 
first  Tuesday  after  the  first  Monday  of  January  next,  while  the  com- 
missions and  bonds  of  the  Commissioners  of  the  odd  numbered  districts 
should  be  for  four  years  extending  from  the  first  Tuesday  after  the  first 
Monday  in  January  next.  After  the  expiration  of  such  terms  commissions 
and  bonds  shall  be  for  four  year  terms  for  all  Commissioners. 

This  is  an  unofficial  opinion. 

FINE  AND  FORFEITURE  FUND 

January  22,  1943. — 043-28. 

CXJST  BILLS — REQUIRED  CONTENTS 

QUESTION:  How  far  can  the  County  Commissioners  go  in  insistit^ 
upon  information  from  county  officers  and  what  information  can  the 
County  Commissioners  require  the  officers  to  place  upon  their  cost  bills 
submitted  to  the  county  for  auditing  and  payment  by  the  Board  of  County 
Commissioners  ? 

To  Honorable  Brifaa  Willi»,  State  Auditor: 

Section  142.10,  Florida  Statutes,  1941,  reads  as  follows: 

"The  officer  shall  maice  out  his  account  against  the  county  in 
such  form  as  the  county  commissioners  may  require,  stating  the 
services  for  which  the  fee  is  charged,  the  title  of  the  case  in  which 
the  services  were  performed,  and  the  facts  which,  under  the  pro- 
visions of  Section  142.09.  make  the  fees  a  good  claim  against  the 
county,  including  all  legal  charges  and  costs  before  justices  of  the 
peace,  and  present  the  same  to  the  board  of  county  commissioners, 
with  the  affidavit  that  the  same  is  correct." 

This  section  appears  to  fix  the  rectuirements  for  cost  bills. 

The  legality  of  any  fee  charged  by  an  officer  against  the  county  is  a 
question  of  fact  which  can  only  be  determined  from  the  original  records 
themselves  and/or  extrinsic  facts  without  the  records,  and  it  would  be  im- 
possible for  any  form  of  cost  bill  to  contain  sufficient  data  to  conclusively 
determine  the  legality  of  any  item  of  cost.  An  attempt  to  prescribe  re- 
quired contents  of  a  cost  bill  sufficient  to  accomplish  this  purpose  would 
be  so  extensive  in  its  ramifications  as  to  make  it  impracticable  and  this  would 
also  apply  to  an  attempt  to  prescribe  a  cost  bill  form  containing  such  in- 
formation, as  such  data  would  embrace  practically  everything  contained  in 
the  records  and  additional  matters  outside  the  records,  supported  by  proof. 

It  appears  to  me  that  if  Section  142.10,  supra,  is  followed  in  prescribing 
the  contents  of  cost  bills,  such  cost  biUs  wiU  contain  sufficient  information 
to  direct  the  attention  of  the  Board  of  County  Commissioners  to  any  matter 
contained  in  the  record  for  their  inspection,  and  from  which  they  can  make 
inquiry  as  to  the  legality  of  any  item  of  cost,  without  the  record,  if  Uiey 
so  desire.  It  further  appears  that  the  question  involved  is  one  to  be  solved 
only  by  the  Board  of  County  Commissioners  auditing  cost  bills  against  the 
original  records  and  malting  such  inquiries  outside  of  the  record  as  they  see 
fit,  and  not  by  requiring  cost  bills  to  contain  the  voluminous  amount  of  data 
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necessary  to  make  them  self -proving,  if  such  were  possible.  However,  the 
language  of  this  section,  as  you  will  note,  authorizes  the  County  Commis- 
sioners to  require  the  officer  to  make  out  his  account  against  the  county 
in  such  form  as  the  County  Commissioners  may  require,  which  provision 
leaves  a  broad  discretion  in  the  County  Commissioners  as  to  the  contents  of 
the  form. 

I  am  therefore  of  the  opinion  that  it  Is  not  practical  or  possible  to 
outline  in  methodical  detail  each  and  every  step  an  officer  must  take  in  sub- 
mitting his  cost  blli  to  the  county,  in  order  to  enable  him  to  claim  the  fees 
which  he  may  be  entitled  to  under  the  law,  and  that  such  cost  bill  should 
l>e  in  accordance  with  the  provisions  of  Section  142.10,  supra. 

COUNTY  TRAFFIC  OFFICERS 

January  13,  1943.— 043-14. 

DUTIES  AND  PEES 

QUESTION:  1.  Is  the  SherifT  entitled  to  the  fees  and  mileage  pro- 
vided by  law  for  services  performed  by  a  county  traffic  officer  in  imflking 
an  arrest  and  serving  criminal  process? 

2.  Where  a  county  traffic  officer  or  Deputy  Sheriff  apprehends  a 
person  for  violation  of  a  traffic  law  and  gives  such  person  a  written  uin- 
official  notice  (ticket)  to  appear  in  Court,  and  such  person  subsequently 
appears  in  Court  without  a  warrant  or  summons  to  appear  having  been 
served  upon  him,  should  the  Sheriff's  mileage  for  maldng  the  arrest  be 
taxed  as  cost  against  the  defendant? 

3.  Where  a  county  traffic  officer  or  IDeputy  Sheriff  apprehends  a  per- 
son for  a  violation  of  a  traffic  law  and  gives  him  a  written  unofficial  notice 
(ticket)  to  appear  in  Court  and  subsequently  has  a  summons  to  appear  or 
warrant  issued  for  such  person  on  this  charge  and  serves  it  on  him  before 
he  appears  In  Court,  should  the  Sheriff's  fees  and  mileage  for  serving  such 
process  be  taxed  as  cost  against  the  defendant? 

4.  Where  a  person  is  charged  with  a  criminal  offense  by  affidavit 
made  before  a  conmiittlng  magistrate  who  does  not  have  jurisdiction  to 
try  such  offense,  can  the  conmiitting  magistrate  tax  and  collect  cost  from 
the  defendant  upon  dismisshig  the  case  and  discharging  the  defendant? 

To  Honorable  Lmth«T  W.  Cobbe^,  Coitnty  Altomgy,  HilUborough  CotHtty, 
Tampa,  Florida : 

1.  Chapter  18396,  Acts  of  1937,  provides  for  county  traffic  officers, 
their  duties  and  compensation  in  all  counties  of  the  state  having  a  popula- 
tion of  more  than  100.000,  which  is  applicable  to  Hillsborough  County,  and 
this  act  is  almost  identical  to  Chapter  146,  Florida  Statutes,  1941. 

Section  2  of  Chapter  18396,  supra,  fixes  the  salary  of  such  county 
traffic  officers  and  provides  that  the  same  shall  be  paid  by  the  Board  of 
County  Commissioners  out  of  the  Fine  and  Forfeiture  Fund  of  the  county, 
and  Section  7  provides  that  such  compensation  shall  be  the  only  compen- 
sation such  traffic  officer  shall  be  entitled  to  receive  from  any  source. 
Section  3  provides  that  the  Board  of  County  Conmilssioners  shall  furnish 
the  necessary  equipment  and  pay  the  actual  expenses  of  such  county  traffic 
officer  out  of  the  Pine  and  Forfeiture  Fund  of  the  county.  Section  4  pro- 
vides that  such  county  traffic  officer  shall  have  the  same  powers  of  arrest 
and  service  of  criminal  process  as  the  Sheriff,  and  shall  be  allowed  for 
makii^  arrests  and  service  of  criminal  process  the  same  fees  as  the  Sheriff 
and  the  same  mileage  for  conveying  prisoners,  to  be  taxed  as  cost  in  case 
of  conviction,  and  to  be  paid  Into  the  Pine  and  Forfeiture  Fund  of  the 
county. 

The  conflict  between  Sections  2  and  7,  fixing  the  salary  of  county 
traffic  officers  and  limiting  their  compensation  to  such  salary,  and  Sec- 
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tion  4,  providing  that  they  shall  be  allowed  the  same  fees  as  the  Sherifl 
for  making  arrest  and  serving  criminal  process,  is  reconciled  by  the 
further  provision  of  Section  4  that  all  such  cost  shall  be  paid  into  the 
Fine  and  Forfeiture  Fund  of  the  county.  The  intent  clearly  appears  that 
the  Sheriff  is  not  entitled  to  any  fees  whatsoever  for  services  performed  fay 
a  county  traffic  officer,  and  to  allow  him  such  fees  would  amount  to  double 
payment  for  such  services,  as  the  county  pays  the  salary  and  expense  of 
county  traffic  officers.  The  fees  provided  by  this  act  should  be  collected 
from  the  defendant  upon  conviction,  if  possible,  and  paid  into  the  Pine  and 
Forfeiture  Fund  of  the  county,  and  where  such  fees  are  not  collected  from 
the  defendant,  they  certainly  would  not  be  collectible  from  the  county  by 
the  Sheriff. 

2.  Section  30.27.  Florida  Statutes,  1941,  reads  as  follows; 

"Mo  sheriff,  consLable  or  coroner,  shall  charge  constructive 
mileage.  The  mileage  charged  must  be  actually  traveled  by  the 
nearest  and  most  direct  route  by  the  public  highway." 

The  intent  of  this  law  is  clear  and  in  order  to  charge  mileage  the 
mileage  must  be  actually  traveled  by  the  officer.  In  view  of  the  fact  that  a 
county  traffic  officer  derives  his  authority  by  virtue  of  being  commissioned 
as  a  Deputy  Sheriff,  this  provision  is  also  applicable  to  county  traffic 
officers. 

3.  There  is  no  provision  of  law  for  a  county  traffic  officer  giving  a 
ticket  to  a  person  apprehended  for  the  commission  of  an  offense,  and  if 
the  committing  magistrate  subsequently  issues  a  warrant  under  Section 
901.02,  Florida  Statutes,  1941,  or  a  summons  to  appear  under  Section  901.09, 
Florida  Statutes,  1941,  for  such  person,  the  count^  traffic  officer  is  author- 
ized to  serve  it  on  him,  and  upon  conviction  his  mileage  and  fee  would  be  a 
legal  cost  taxable  against  the  defendant.  The  mere  giving  a  person  such 
ticket  and/or  instructii^  him  to  appear  in  Court  does  not  constitute  an 
arrest.  If,  however,  a  person  Is  actually  arrested  by  the  officer  when  appre- 
hended, it  is  the  duty  of  the  officer  to  take  him  without  unnecessary  delay 
before  a  magistrate  and  no  warrant  or  summons  to  appear  is  necessary, 
and  the  officer  has  no  authority  to  release  him  from  such  custody  on  his 
own  recognizance. 

4.  Section  14,  Declaration  of  Rights  of  the  Constitution  of  the  State 
of  Florida,  reads  as  follows: 

"No  person  shall  be  compelled  to  pay  costs  except  after  con- 
viction, on  a  final  trial," 

Section  939.02,  Florida  Statutes,  1941,  reads  as  follows: 

"All  costs  accruing  before  a  committing  magistrate  shall  be 
taxed  against  the  defendant  on  conviction  or  estreat  of  recogniz- 
ance." 

Section  939.06,  Florida  Statutes,  1941,  reads  as  follows: 

"No  defendant  in  a  criminal  prosecution  who  is  acquitted  or 
discharged  shall  be  liable  for  any  cost  or  fees  of  the  court  or  any 
ministerial  office,  or  for  any  charge  for  subsistence  while  retained 
in  custody.  If  he  shall  have, paid  any  taxable  cost  in  the  case,  the 
clerk  or  justice  shall  give  him  a  certtBcate  of  the  payment  of  such 
cost,  with  the  items  thereof,  which,  when  audited  and  approved  ac- 
cording to  law,  shall  be  refunded  to  him  by  the  county." 

The  Constitution  of  this  State  expressly  prohibits  the  taxation  of 
cost  in  criminal  cases  against  the  defendant,  unless  he  has  been  convicted 
on  a  final  trial,  and  there  is  no  provision  In  the  constitution  or  the  statutes 
providing  for  the  payment  of  cost  by  the  defendant  in  a  criminal  case 
where  the  defendant  is  discharged  by  a  committing  magistrate  upon  the 
case  being  dismissed  or  for  any  other  reason,  and  where  such  cost  has 
been  collected  from  the  defendant,  under  the  provisions  of  Section  939.06, 
Florida  Statutes,  1941,  he  may  collect  the  same  from  the  county. 
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I  am  therefore  of  the  opinion  that:  (1)  The  Sheriff  Is  not  entitled  to 
fees  and  mileage  for  services  performed  by  county  trafllc  officers  in 
criminal  cases,  that  such  fees  and  mileage  are  taxable  against  the  de- 
fendant where  he  has  plead  guilty  or  has  been  convicted  on  a  Unal  trial 
or  his  bond  estreated,  and  such  cost  should  be  collected  from  the  defendant 
and  paid  into  the  Fine  and  Forfeiture  Fund  of  the  county;  (21  that  no 
county  traffic  officer,  or  Deputy  Sheriff  is  entitled  to  collect  any  mileage  for 
serving  criminal  process  from  the  county  or  the  defendant,  unless  such 
mileage  is  actually  traveled  by  such  officer  by  the  nearest  and  most  direct 
route  by  the  public  highway;  t3)  that  where  a  county  traffic  officer  or 
Deputy  Sheriff  gives  a  person  a  ticket  for  a  violation  of  a  traffic  law,  he 
may  subsequently  serve  a  warrant  or  summons  to  appear  upon  such  person 
and  the  mileage  and  fees  for  serving  same  should  be  taxed  as  cost  against 
the  defendant  upon  plea  of  guilty  or  conviction  on  final  trial;  (4)  that  a 
committing  magistrate  having  no  trial  jurisdiction  cannot  tax  cost  against 
the  defendant  or  collect  such  cost  whether  the  defendant  Is  bound  over 
or  discharged,  for  the  reason  that  cost  can  only  be  taxed  against  the  de- 
fendant after  a  plea  of  guilty  or  conviction  on  final  trial  by  a  court  having 
jurisdiction  to  try  the  case,  and  further  that  no  court  having  jurisdiction 
to  try  a  criminal  case  can  tax  and  collect  cost  against  the  defendant  upon 
the  defendant  being  discharged  by  reason  of  the  case  being  nolle  pressed  or 
dismissed. 

COUNTY  HOSPITALS 

August  3.  1944.— 044-223. 

JACKSON  COUNTY  HOSPITAL  CORPORATION— POWERS 

QUESTION:  1.  Does  the  Jackson  County  Hospital  Corporation, 
created  under  Chapter  1 990 1,  Laws  of  Florida.  Special  Acts  of  1939,  have 
authority  to  mortgage  the  property? 

2.  Does  it  have  authority  to  issue  bonds? 

3.  K  bonds  may  be  Issued  does  the  Board  of  County  Commissioners 
have  authority  to  levy  a  mlllage  to  retire  the  bonds? 

To  Honorable  Doc  Oraat,  Clerk  of  the  CtTCuit  Covrt,  Jackfon  County, 
Marianva,  Florida: 

1.  It  Is  my  unofficial  opinion  that  the  Hospital  Corporation  does  not 
have  authority  under  said  Chapter  to  mortgage  its  real  and  personal 
property.  I  doubt  that  this  property,  which  is  public  property,  could  be 
mortgaged  without  the  approval  of  a  majority  vote  of  the  free-holders  of 
the  county.  See  Brash  v.  State  Tuberculosis  Board,  124  Fla.  167,  167  So. 
827.  State  v.  Calhoun  (Fla.)  169  So.  673:  170  So.  883. 

2.  There  is  no  authority  in  Chapter  19901  to  issue  any  bonds  sup- 
ported by  ad  valorem  levies.  Under  Section  11  of  said  chapter,  contracts 
may  be  made  pledging  the  anticipated  revenues  to  be  received  by  the 
Hospital  Corporation  during  the  first  year  of  the  corporation's  existence. 
This  authority  given  in  Section  1 1  appears  to  be  the  only  authority  for  the 
issuance  of  certificates  of  indebtedness  of  the  class  contemplated  in 
Tapers  v.  Ptchard,  124  Pla.  549,  169  So.  39  and  Posey  v.  Wakulla  County 
fFIa.),  3  So.  2nd,  799,  and  then  only  for  the  anticipated  revenues  for  the 
first  year's  existence  of  the  corporation. 

There  appears  to  be  no  authority  in  the  Act  for  the  Issuance  of 
revenue  bonds  or  debentures  payable  solely  from  the  income  derived  from 
the  operation  of  the  hospital. 

3.  Inasmuch  as  it  is  my  opinion  that  there  is  no  authority  for  the 
issuance  of  bonds,  it  is  not  necessary  to  answer  the  third  question. 

I  do  not  undertake  to  pass  on  the  constitutionality  of  the  Act,  but  only 
to  fmswer  by  an  unofficial  opinion  the  (questions  submitted. 
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SPECIAL  STATE  CENSUS 

August  7,  1943.— 043-193. 

PALM  BEACH  AND  BROWARD  COUNTIES 

QUESTION:  What  is  Uie  effect  on  certain  existing  laws  containing 
population  classifications,  by  reason  of  the  taking  of  a  special  census  for 
Palm  Beach  and  Broward  Counties  as  provided  by  Chapter  22205,  I>aws  of 

Florida,  Acts  of  1943? 

To  Honorable  Henrif  F.  LiHenlhal,  County  AUomey,  Palm  Btach  County, 
Went  Palm  Beach,  Florida: 

Chapter  22205,  Acts  of  1943,  purports  to  provide  for  a  "State  Census" 
in  Palm  Beach  and  Broward  Counties  and  such  census  is  required  to  be 
made  by  the  Commissioner  of  Agriculture. 

It  is  clear  that  if  the  census  taken  under  Chapter  22205  is  a  "State" 
Census  within  the  intendment  of  Section  5,  Article  VII,  of  the  State 
Constitution  then  all  vaUd  existing  population  classification  laws  would,  at 
least  insofar  as  Palm  Beach  and  Broward  Counties  are  concerned,  be  sus- 
ceptible to  new  application  under  the  new  census  figures,  and  some  of 
such  laws  might  thereby  be  brought  into  operation  in  one  or  the  other 
of  these  counties,  and  other  of  such  laws  might  cease  to  operate  in  one  or 
the  other  of  these  counties,  depending  upon  the  new  census  figures  and  the 
population  figures  prescribed  in  such  laws.  This  is  so  because  the  Supreme 
Court  has  held  that  laws  providir^  for  county  population  classifications 
"according  to  the  last  preceding  State  or  Federal  Census"  operate 
progressively  to  eliminate  or  include  counties  from  the  operation  of  such 
laws  as  a  new  State  or  Federal  Census  is  taken.  State  v,  Daniel,  87  Pla,  270, 
99  So.  804. 

Chapter  21637,  Laws  of  Florida,  Acts  of  1943,  is  In  pari  materia  with 
Chapter  22205.  and  provides  for  a  Circuit  Judge  for  the  Fifteenth  Judicial 
Circuit  of  Florida,  comprising  Palm  Beach  and  Broward  Counties,  for  each 
fifty  thousand  Inhabitants  or  major  fraction  thereof. 

It  is  not  necessary  in  this  opinion  to  pass  upon  the  question  of 
whether  the  above  two  chapters  accord  with  Section  45,  Article  V,  and 
Section  5,  Article  vn  of  the  State  Constitution,  relating  to  the  number 
and  population  of  Judicial  Circuits  and  the  number  of  Circuit  Judges  to 
be  appointed  in  each  Circuit,  and  for  the  enumeration  of  the  inhabitants  of 
the  State,  respectively.  Moreover,  it  is  entirely  possible  that  a  special  census 
may  be  provided  for  by  the  Legislature  to  serve  a  particular  state  purpose 
other  than  the  regular  state -wide  census.  Section  45  fc)  of  Article  V  re- 
lating to  the  number  of  Circuit  Judges  in  an  established  Judicial  Circuit 
does  not  expressly  require  that  the  ascertainment  of  the  population  In  the 
Circuit  be  made  at  the  "last  preceding  State  or  Federal  Census." 

The  foregoing  considered,  it  is  my  opinion  that  the  "last  preceding 
State  Census"  referred  to  in  Chapter  20663,  Laws  of  Florida,  Acts  of  X941, 
and  similar  laws  with  population  classification  brackets,  means  the  reg- 
ular enumeration  of  all  the  inhabitants  of  the  State  by  counties  every 
decade  beginning  with  1895  as  provided  by  said  Section  5,  Article  vn,  and 
that  such  references  in  Chapter  20663  and  in  similar  acts  were  not  made 
to  or  in  contemplation  of,  the  special  census  for  Palm  Beach  and  Broward 
Counties,  provided  for  in  Chapter  22205.  The  classification  according  to 
population  intended  by  Chapter  20663  and  similar  acts,  In  order  to  be  a 
valid  one,  must  have  some  reasonable  basis  and  some  fair  degree  of  uni- 
formity and  necessarily  refers  to  a  census  of  the  population  of  the  entire 
State  by  counties  taken  at  the  same  time  and  not  to  a  special  census  of 
only  two  counties,  which  special  census  for  the  purpose  of  valid  statutory 
classification  does  not  take  into  consideration  increase  or  decrease  of 
population  in  other  counties  where  the  special  census  is  not  taken. 


CHAPTER  IX 
CITIES  AND  TOWNS 

CONTRACTION  AND  EXTENSION  OF  TERRITORIAL  LIMITS 

June  28,  1944.— 044-211. 

CORPORATE  LIMITS  FIXED  BY  SPECIAL  ACT 

QUESTION  r  May  the  corporate  limits  of  a  municipality,  fixed  by 
a  special  act  of  the  Legislature,  be  extended  under  either  Section  171.04, 
or  171.05,  Florida  Statutes,  1841,  where  said  sections  are  merely  referred  to 
in  another  special  act? 

To  Mr.  Dewey  B.  Hooten,  Executive  Sfcretarif,  State  Pianninif  Board: 

It  is  recited  in  the  preamble  to  Chapter  3629.  Laws  of  Florida,  1885. 
that  the  Town  of  Ocala,  Florida,  was  incorporated  and  reorganized  under 
the  provisions  of  a  general  law  providing  for  the  Incorporation  of  cities  and 
towns  and  that  under  such  incorporation  the  limits  of  said  municipality 
were  flxed;  that  the  records  of  such  incorporated  and  reorganized  city 
were  lost,  and  that  there  were  some  doubts  as  to  the  legality  of  such  in- 
corporation "and  of  the  extent  of  its  corporate  limits."'  Such  chapter  de- 
clared said  municipality  to  be  legally  Incorporated  and  reorganized,  and 
established  the  corporate  limits  thereof.  Since  the  last  mentioned  act 
such  municipality  has  become  by  statute  the  City  of  Ocala,  and  its  cor- 
porate limits  have  been  enlarged  and  defined  by  legislative  enactment 
under  Chapter  4089.  Laws  of  Florida,  1891,  Chapters  6736  and  8737,  Special 
Acts,  1913,  and  under  Chapter  7676  Special  Acts.  1917. 

The  Town  of  Homestead,  Florida,  was  originally  organized  under  the 
general  laws  of  Florida  providing  for  the  incorporation  of  municipalities, 
but  that  government  was  subsequently  abolished  and  the  City  of  Home- 
stead and  its  boundaries  established  by  a  special  act  of  the  Legislature. 
Later  a  new  City  of  Homestead  was  established  and  its  territorial  limits 
defined  by  metes  and  bounds  under  a  special  act  of  the  Legislature. 
Thereafter,  that  municipality,  acting  under  a  general  law  for  the  incor- 
poration of  municipalities  (now  Section  171,04,  Florida  Statutes,  1941). 
endeavored  by  ordinance  to  enlarge  its  corporate  limits,  but  such  enlarge- 
ment was  challenged.  In  adjudicating  this  challenge,  the  Supreme  Court 
of  Florida  in  State  vs.  City  of  Homestead,  130  So.  28,  held  that  the  at- 
tempted enlargement  was  ineffectual  under  the  general  laws  since  those 
laws  are  operative  only  where  a  municipality  is  organized  and  its  territorial 
limits  are  designated  by  voluntary  action  of  its  citizens  or  by  prescribed 
nonlegislative  action,  and  that  where  boundaries  have  been  fixed  by  a 
statute,  even  though  they  were  originally  designated  by  voluntary  action 
of  citizens  in  organizing  the  municipality  under  the  statute  providing  for  a 
uniform  system  of  government,  such  boundaries  carmot  be  legally  ex- 
tended by  municipal  ordinance  or  otherwise  than  by  statute,  for  that 
would  give  the  ordinance  or  other  nonlegislative  action  the  force  and 
effect  of  repealing  or  amending  a  statute,  which  is  not  permitted  by  the 
Legislative  Article  of  the  Constitution;  that  where  the  jurisdiction  and 
boundaries  of  a  municipality  are  fixed  by  a  statute  they  may  be  extended 
at  any  time  by  statute  but  not  otherwise  as  the  law  now  Is.  This  position 
of  our  Supreme  Court  was  reaffirmed  in  Klich  vs.  Miami  Land  &  De- 
velopment Co.  191  So.  41. 
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In  view  of  the  aforesaid  decisions  of  our  Supreme  Court,  it  is  my  opinion 
that  such  right  as  the  City  of  Ocala  now  possesses  to"  extend  its  corporate 
limits  Is  derived  from  the  aforesaid  special  act.  Such  act  includes  a 
paragraph  containing  a  reference  to  the  general  law  for  the  extension  of 
municipal  boundaries,  and  it  may  be  that  such  reference  would  be  so  con- 
strued as  to  give  the  city  the  privilege  of  proceeding  under  the  general  law. 
On  the  other  hand,  it  might  be  held  that  the  paragraph  in  question,  when 
considered  with  the  entire  act  and  the  title  thereof,  contains  a  bare  refer- 
ence to,  and  not  a  grant  of  power  to  proceed  under,  the  general  law. 

Therefore,  there  wouJd  appear  to  be  some  doubt  as  to  whether  such 
act  authorizes  the  city  to  follow  the  general  law  in  extending  Its  limits. 


CHAPTER  X 
TAXATION  AND  FINANCE 

GENERAL  TAXATION  PBOVISIONS 

May  17.  1944.— 044-150. 

ACTION  TO  REMOVE  RESTRICTIONS  ON  LOTS 

QUESTION:  May  the  State  of  Florida  be  sued  In  an  action  to  remove 
restrictions  on  lots  in  boomtlme  subdivisions? 

To  Honorable  F,  0.  Elliot,  SecTHtary,  Trunteea  of  the  Interna!  Improvenient  Fund: 

The  restrictions  set  out  in  Section  192.33,  Florida  Statutes,  1941,  are 
not  eliminated  by  tax  deed  or  the  foreclosure  of  a  tax  lien.    Such  statute 

applies  to  lands  forefelted  to  the  State  under  the  Murphy  Act. 

I  am  informed  that  the  lots  In  question  were  acquired  by  the  State 
of  Florida  under  Chapter  18296,  Laws  of  Florida,  1937.  Consequently  the 
State  of  Florida  cannot  be  made  a  party  to  such  a  suit  without  the  ex- 
press consent  of  the  Legislature.  There  has  been  no  such  consent  given. 
See  Prince-Hall  vs.  City  of  JacltsonvlUe,  6  So,  2d.  250. 

It  is  therefore  my  opinion  that  neither  the  State  of  Florida  nor  Trus- 
tees of  the  Internal  Dnprovement  Fund  may  be  made  parties  to  a  suit 
to  have  restrictions  removed,  brought  by  any  Individual,  relating  to  lots  in 
a  boomtime  subdivision  where  the  interest  of  the  State  is  in  lands  obtained 
under  the  Murphy  Act.  To  remove  the  restrictions  on  such  lands  or  if  it  is 
necessary  to  make  the  owners  of  such  lands  parties  to  a  siUt  to  remove  re- 
strictions on  other  lands,  it  will  be  necessary  that  the  State's  title  in 
these  lands  be  held  by  some  person  who  may  be  made  a  party  to  the  suit. 

March  1,  1943.— 043-56. 

COLLEGE  FRATERNITY  HOUSES — EXEMPTION 

QUESTION:  WoiUd  college  fraternity  houses  at  the  University  of 
Florida  continue  to  t>e  exempt  from  taxation  in  the  event  they  should  he 
leased  to  the  State  Board  of  Control  temporarily  to  tte  used  as  dormitories 
for  housing  members  of  the  armed  forces  In  training  at  the  University? 

To  Honorable  Spfstard  L.  Holland,  Governor : 

It  is  ray  opinion  that  such  fraternity  houses  under  the  circumstances 
would  continue  to  be  exempt  from  taxation  under  Paragraph  (S),  Section 
192.06,  Florida  Statutes,  1941,  which,  among  other  things,  provides  that 
all  property  in  the  State  now  owned  and  exclusively  used  by  the  duly  con- 
situted  chapters  chartered  by  national  college  fraternities  at  colleges  and 
universities  in  the  State  of  Florida,  used  solely  as  club  houses  or  homes, 
shall  be  exempt  from  all  taxation. 

The  emergency  which  exists  at  present,  and  which  necessitates  the 
leasing  of  these  fraternity  houses  by  the  State  Board  of  Control  for  the 
purpose  indicated,  would  not,  in  my  opinion,  be  sufficient  to  deprive  such 
property  of  its  fundamental  uses  and  purposes  to  such  an  extent  as  to 
render  it  liable  for  taxation  during  such  emergency  period.  However,  I 
caU  your  attention  to  the  fact  that,  inasmuch  as  the  State  no  longer 
participates  in  ad  valorem  taxes,  the  problem  here  presented  is  a  matter 
ui  which  the  counties  where  the  property  is  located  are  peculiarly  inter- 
ested, and  which  should  be  considered  by  local  county  taxing  authorities. 
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Even  If  there  were  any  auestlon  concemitig  the  liability  of  such  prop- 
erty for  taxation  when  leased  to  the  State  Board  of  Control,  the  question 
of  tax  liability  could  be  settled,  I  think,  by  providing  in  the  lease  that  Uie 
lessee  should  pay  any  taxes  lawfully  levied  against  such  property,  and. 
upon  assuming  such  obligation  the  Board  of  Control  as  lessee  would 
probably  be  exempt  from  such  taxation  on  the  ground  that  the  property 
was  being  used  for  educational  purposes. 

May  4,  1943.— 043-110. 

EVERGLADES  DRAINAGE  DISTRICT  TAX  LIENS 

QUESTION:  1.  Is  the  lien  of  the  Everglades  Drainage  District  for 
its  assessments  superior,  on  a  parity  with,  or  inferior  to  the  lien  of  the 
City  of  Coral  Gables,  Florida,  for  general  taxes  assessed  by  it? 

2.  Did  Section  15,  Chapter  20658,  Acts  of  1941,  eliminate  or  wipe  out 
the  tax  liens  for  municipal  taxes  when  title  became  vested  thereunder  in 
the  Everglades  Drainage  District? 

3.  Is  municipally  owned  property  subject  to  Everglades  Drainage  Dis- 
trict assessments? 

To  Honorable  Edward  L.  Simple,  CUf  Attorney,  City  of  Corat  OabU», 
Miami,  Florida: 

1.  Assuming  that  the  municipal  tax  referred  to  is  a  general  tax  as 
distinguished  from  municipal  special  assessments,  the  statute  to  be  con- 
sidered is  Section  192.21,  Florida  Statutes,  1941,  compiled  from  Section  1. 
Chapter  10040,  Laws  of  Florida,  1925;  Section  1,  Chapter  14572,  Laws  of 
Florida  1929:  Sections  2,  2'A,  caiapter  17442,  Laws  of  Florida,  1935,  and 
Section  1,  Chapter  20722,  Laws  of  Florida,  1941,  providing: 

"All  taxes  imposed  pursuant  to  the  constitution  and  laws  of  this  State 
shall  be  a  first  lien  superior  to  all  other  liens  on  any  property  against 
which  such  taxes  have  been  assessed  which  shall  continue  in  full  force  and 
effect  until  discharged  by  payment. . . ." 

Dnder  this  section  of  the  statutes,  hens  for  general  taxes  levied  by 
municlpaUties  are  made  of  equal  dignity  with  state  and  county  tax  liens. 
See  Bice  v.  Haines  City,  142,  Florida,  371.  195  So,  919, 

Section  10,  Chapter  20658,  Laws  of  Florida,  1941,  relating  to  the 
Everglades  Drainage  District,  pix>vides: 

"The  acreage  and  ad  valorem  taxes  levied  or  authorized  to  be  levied 
by  this  Act  shall  constitute  a  lien  upon  the  lands  so  assessed  as  of  the 
first  day  of  January  of  each  year  in  which  the  tax  roll  is  deUvered  to  the 
tax  collector,  which  Hen  shall  be  superior  in  dignity  to  all  liens  upon  said 
lands  and  equal  in  dignity  to  the  lien  for  State  and  County  taxes  upon 
said  lands."     (Emphasis  supplied). 

Practically  the  same  language  appeared  in  Section  51 ,  Laws  of  Florida, 
1931,  which  was  not  changed  by  Chapter  17902,  Laws  of  Florida,  1937. 
However,  Section  51  was  repealed  by  Section  6,  Chapter  20658.  Laws  of 
Florida,  1941.  Therefore,  we  have,  by  the  provisions  of  the  statutes  relating 
to  the  Everglades  Drainage  District,  a  drainage  hen  saperlor  to  all  liens 
save  those  of  state  and  county  tax  liens,  and  by  general  statutes,  liens  of 
muncipallties  for  general  taxes  are  of  equal  dignity  with  state  and  county 
tax  liens.  Although  these  laws  have  been  re-enacted  several  lames,  there 
Is  nothing  to  Indicate  any  repeal  one  of  the  other  and  they  therefore  must 
be  read  one  in  connection  with  the  other.  Applying  such  rule  of  statutory 
construction,  my  opinion  is  that  liens  of  state  and  county,  Everglades 
Drainage  acreage  and  ad  valorem  taxes  and  taxes  of  municipalities  of  a 
general  nature  are  all  of  equal  dignity. 

2.  With  such  construction  of  these  various  statutes  fixing  the  equality 
of  the  liens  of  the  said  taxing  units,  it  is  my  opinion  that  Section  15  (1) 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  197 


of  Chapter  20658,  providing  for  vesting  of  title  of  certain  lands  in  the 
Board  of  Commissioners  of  the  Everglades  Drainage  District,  does  not 
eliminate  or  foreclose  liens  of  taxes  of  state  and  counties  nor  the  Hens  of 
taxes  of  municipalities  where  levy  is  for  taxes  of  general  natiu^,  as  dis- 
tinguished from  special  a^&sments.  See  Bice  v.  Haines  City,  (supra) ,  Lake 
Worth  V.  McLeod,  151  So.  318,  Sanford  v.  Dial  142  So.  233. 

3.  Article  IX,  Section  1,  providing  that  the  Legislature  may  exempt 
from  taxation  property  owned  for  municipal  purpose,  has  reference  to  ad 
valorem  taxes  (Miami  Beach  College  Corp,  v,  Tomlinson,  196  So.  608) 
and  Section  192.06  (2),  Florida  Statutes,  1941,  has  no  reference  to  levies 
for  special  assessments. 

It  is  settled  that  the  Legislature  may  levy  reasonable  special  ad 
valorem  taxes  on  land,  and  Section  1,  Article  IX  of  the  Constitution  is  not 
applicable.  Martin  v.  Dade  Muck  Land  Co.,  116  So.  449. 

Under  our  system  of  county  and  municipal  government,  special  assess- 
ments will  not  be  held  to  extend  to  property  owned  by  governmental 
agencies  and  used  for  public  purposes  unless  an  intent  to  Include  such  prop- 
erty clearly  appears  from  the  statute  authorizing  the  levy.  See  Edwards 
vs.  City  of  Oeala,  50  So.  421,  Alachua  County  vs.  City  of  Gainesville,  65  So. 
653.  Applying  such  rule,  it  is  my  opinion  that  the  statute  aul^orlzing  the 
levy  of  Everglades  Drainage  taxes  does  not  authorize  the  levy  or  collection 
of  Everglades  Drainage  District  tax  on  property  owned  by  a  municipality 
and  used  for  a  public  purpose.  Property  of  the  municipality  not  used  for 
for  a  public  purpose  is  subject  to  such  tax. 

Even  if  the  statute  could  be  construed  to  authorize  a  levy  on  property 
owned  by  a  municipality  and  used  for  public  purposes  it  is  my  opinion  that 
no  enforcement  of  such  tax  may  be  had  as  against  such  property.  See 
Blake  vs.  City  of  Tampa,  156  So.  97. 


August  15,  1944.— 044-241. 

HOMESTEAD  EXEMPTION— ANNUAL  CLAIMS 

QUESTION:  Are  widows,  war  veterans,  crippled  and  bUnd  people 
required  to  file  annual  claims  for  homestead  exemption? 

Tv  I/onurable  O,  \V,  Waitf,  Tax  Afietaor,  Watkinffton  County,  Chipley,  Florida: 

Apparently  your  inquiry  relates  to  Chapter  21876,  Acts  of  1943,  the 
contents  of  which  are  self-explanatory,  and  to  the  effect  that  it  shall  be  the 
duty  of  each  taxpayer  who  claims  said  exemption  to  file  one  of  said  forms 
properly  filled  out  and  executed  with  the  Assessor  on  or  before  April  1st  of 
each  year,  and  that  failure  so  to  do  will  constitute  a  waiver  of  said  exemp- 
tion for  such  year. 

This  language  was  brought  forward  from  the  prior  act  (Section  192.16, 
Florida  Statutes,  1941)  and  is  followed  by  Section  192.17,  making  It  the 
duty  of  the  Assessor  to  examine  each  claim  for  exemption  filed  with  him, 
and  to  allow  the  same  if  found  to  be  In  accordance  with  law  and  approving 
the  same  and  making  the  proper  deduction  on  the  tax  books.  This  is 
the  only  statute  I  have  been  able  to  find  affecting  the  subject. 

I  am  not  undertaking  to  give  you  any  court  construction  on  the  right 
of  a  person,  coming  within  the  purview  of  the  statute,  to  the  exemption 
allowance  when  such  person  failed  to  file  the  annual  return  required  by  the 
statute,  because  your  Inquiry  does  not  embrace  this  particular  question. 
The  assessor  should  follow  the  statute  by  requiring  the  return  to  be  made. 
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ISaj  15,   1943.— 043-112. 

HOMESTEAD  EXEMPTION— BOARD  OP  COUNTY  COMMISSIONERS 

QUESTION:  1.  What  redress  has  the  Tax  Assessor  under  Senate  BDl 
123,  Acts  of  1935,  in  regard  to  rejection  of  homestead  exemptions  by  him, 
which  are  later  allowed  by  the  Board  of  County  Commissioners? 

2.  Is  it  mandatory  upon  the  Assessor  to  accept  the  Board's  actions  as 
final,  regardless  of  the  merits  of  the  case? 

To  Honorable  W.  Homer  Smith,  Tax  Aiiet»or,  Volusia  County,  DeLand,  Florida: 

In  reply  I  wish  to  advise  that  the  statute  (Section  192.19,  Florida 
Statutes,  1941)  does  not  provide  for  a  method  of  resort  by  the  Tax  Assessor 
and  it  does  contain  a  provision  that  the  Board  of  County  Commissioners' 
action  shall  be  final.  I  take  this  latter,  however,  to  mean  "shall  be  final"  as 
to  the  taxpayer,  unless  such  court  procedure  is  taken  within  the  fifteen-day 
limitation  which  the  statute  prescribes.  However,  the  statute  does  not 
purport  to  prescribe  the  remedy  of  the  Tax  Assessor  in  the  premises,  and 
in  my  opinion  the  Tax  Assessor  may  attack  the  action  of  the  County  Com- 
missioners where  such  action  is  contrary  to  that  of  the  Assessor  upon  any 
equitable  grounds  that  may  be  available  to  the  Tax  Assessor.  The  Consti- 
tution gives  the  Circuit  Court  original  jurisdiction  in  tax  matters.  The  law 
also  imposes  upon  the  Tax  Assessor  the  duty  of  making  tax  assessments 
correctly.  The  authority  of  the  Board  of  County  Commissioners  is  to 
equalize  and  correct,  but  the  Legislature  has  not  attempted  to  transplant 
the  court  jurisdiction  in  equity  conferred  under  the  Constitution,  to  the 
County  Commissioners  under  the  equalization  functions  which  it  has  con- 
ferred upon  such  Commissioners. 

June  1,  1943.-043-127. 
HOMESTEAD  EXEMPTION— HEIR  TO  UNDIVIDED  REAL  ESTATE 

QUESTION:  Has  an  heir  to  undivided  real  estate  a  right  to  claim 
homestead  exemption  from  tax  before  estate  Is  divided? 

To  Honorable  O.  W,  Watts,  Tax  Assessor,  Waskington  County,  Chiplep,  Florida: 

I  wish  to  advise  that  previously  published  opinions  of  this  office  cover 
this  question.  However,  since  you  may  not  have  access  to  same  I  will 
repeat  that  under  Article  X,  Section  7  of  the  Constitution  It  is  specifically 
provided: 

"Every  person  who  has  •  •  •  beneficial  title  in  equity  to  real 
property  in  this  State  and  who  resides  thereon  and  in  good  faith 
makes  tiie  same  his  or  her  permanent  home,  or  the  permanent  home 
of  another  or  others  legally  or  naturally  dependent  upon  said 
person,  shall  be  entitled  to  an  exemption  from  all  taxation  *  •  •.  Said 
title  may  be  held  by  the  entireties,  Jointly,  or  in  common  with  others, 
and  said  exemption  may  be  apportioned  among  such  of  the  owners  as 
shall  reside  thereon,  &s  their  respective  interests  shall  appear,  but  no 
such  exemption  of  more  than  Five  Thousand  Dollars  shall  be  allowed 
to  any  one  person  or  any  one  dwelling  house,  nor  shall  the  amount 
of  the  exemption  allowed  any  person  exceed  the  proportionate 
assessed  valuation  based  on  the  interest  owned  by  such  person." 

Obviously,  this  amendment  covers  the  situation  you  have  described 
since  this  heir  would  have  the  beneficial  title  in  equity,  and  the  Constitu- 
tion provides  the  manner  in  which  you  shall  assess  It.  Therefore,  If  the 
person  claiming  the  homestead  exemption  is  residing  on  said  property 
and  In  good  faith  inaltes  the  same  his  or  her  permanent  home,  or  the 
permanent  home  of  another  or  others  legally  or  naturally  dependent  upon 
him,  said  person  will  be  entitled  to  the  exemption  under  the  constitutional 
provision  above  quoted. 
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November  9,  1943, — 043-29S. 

HOMESTEAD    EXEMPTION — ^MUNICIPALinES 

QUESTION:  What  Is  the  effect  of  Chapter  21988,  Laws  of  Plortda, 
Acts  of  1943,  with  regard  to  whether  or  not  a  municipality  is  required  to 
grant  homestead  exemptions  where  such  exemptions  have  been  granted 
by  the  county? 

To  Honorabh  Harry  B.  King,  Stnte  Senator,  Serenth  Dittriei, 
H' infer  Haven.  Florida: 

I  have  carefully  examined  this  act  and  it  appears  to  me  that  the 
Legislature  was  simply  trying  to  eliminate  one  place  where  the  applicant 
for  homestead  exemption  had  previously  filed  his  application.  As  you 
know,  heretofore  It  the  property  upon  which  homestead  exemption  was 
sought  was  in  the  city  the  applicant  filed  with  both  the  County  Tax 
Assessor  and  the  City  Tax  Assessor.  The  said  Act  eliminated  this  by  pro- 
viding that  the  application  should  only  be  flled  with  the  County  Tax 
Assessor  and  should  be  considered  as  having  also  been  filed  with  the  city 
and  given  the  same  eSect.  I  do  not  believe  that  the  Legislature  intended 
that  the  city  should  be  governed  by  the  action  taken  by  the  County  Tax 
Assessor  upon  the  homestead  exemption  claimed  just  because  it  eliminated 
the  filing  of  the  appUcation  with  the  City  Tax  Assessor. 

April  26,  1943.— 043 -106. 
HOMESTEAD  EXEMPTION— PERSONS  IN  THE  ARMED  SERVICES 

QUESTION:  May  the  County  Tax  Assessor  set  up  his  records  In 
such  a  way  as  to  allow,  for  the  duration  of  the  war,  homestead  exemption 
to  men  and  women  in  the  service  without  the  necessity  of  their  filing, 
or  their  next  of  kin  filing,  a  renewal  annually  between  January  and 
AprU  1st? 

To  Honorable  J,  N.  Ijnmmia,  Jr.,  Oonnty  Taa  Attettor,  Dad«  County, 
Miami,  Florida: 

You  state  that  you  would  like  to  have  the  authority  to  set  up  your 
records  in  order  that  you  might  annually,  for  the  duration,  allow  exemption 
to  men  and  women  in  the  service  without  the  necessity  of  their  filing  or 
their  next  of  kin  filing  a  renewal  annually  between  January  and  April  1st. 

You  state  further  that  you  are  afraid  that  many  of  these  men  and 
women  over  seas,  with  their  families  away  from  home.  wlU  fail  to  file. 
You  state  further  that  you  have  worked  out  an  arrangement  whereby 
you  can  recheck  the  title  to  the  properties  Involved  each  year  between 
January  and  April  1st,  and  if  still  owned  by  the  man  or  woman  in  service 
on  January  1st  of  the  taxing  year  that  you  could  automatically,  under  your 
system,  grant  the  exemption. 

In  reply  I  wish  to  advise  that  1  think  your  efforts  along  this  line  are 
most  commendable,  and  I  know  that  it  will  require  much  additional  work 
on  the  part  of  your  office.  However.  I  also  know  that  in  your  desire  to 
render  service  that  you  do  not  take  such  extra  work  into  consideration,  and 
properly  so.  I  believe  that  any  system  which  would  relieve  the  men  and 
women  in  the  armed  services  from  any  worries  they  might  have  regarding 
the  security  of  their  homes  while  they  are  in  service  protecting  our  homes 
should  be  done. 

I  believe  that  we  should  do  all  in  our  power  to  see  that  no  person  in  the 
armed  services  Is  deprived  of  any  rights  by  reason  of  Uie  fact  that  he  is 
wearing  his  country's  uniform.  1,  therefore,  not  only  heartily  approve  your 
proposed  arrangement,  but  hope  that  it  will  be  adopted  throughout  the 
State. 

I  am  glad  that  you  submitted  this  question  to  me  and  hope  that  I  have 
contributed  in  a  small  way  to  the  effort  that  you  are  making  in  this  matter. 
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June  22,  1943.— 043-148. 

HOMESTEADS— TAXABLE  FOR   DEBT  SERVICE 

QUESTION:  Are  homesteads  taxable  for  debt  service  as  to  bonded 
indebtedness? 

To  Honorable  Bryan  WillU,  State  Auditor: 

Our  Supreme  Court  has  repeatedly  held  that  homesteads  are  taxable 
for  debt  service  as  to  bonded  indebtedness  existing  at  the  time  of  the 
adoption  of  the  exemption  amendment.  See  Yowell.  Tax  Assessor,  v. 
Rogers,  175  So.  772,  and  cases  therein  cited. 

August  13.  1943,-043-203. 

MUNICIPAL  TAXES— DUTY  OF  CLERK  OF  CIRCUn  COURT 

QUESTION:  Under  Section  36  of  Chapter  22079.  Acts  of  1943.  when 
does  it  become  the  duty  of  the  Clerk  ot  the  Circuit  Court  to  see  that 
municipal  taxes  have  been  paid  before  he  is  authorized  to  sell  county  tax 
hens? 

To  Honorable  J.  M.  Lee,  State  Comptroller: 

I  have  carefully  considered  this  question  and  it  seems  to  me  to  be 
indisputable  that  the  Clerk  of  the  Circuit  Court  is  not  concerned  with 
the  payment  of  city  taxes  until  after  the  bill  of  complaint  has  been  filed 
as  required  by  this  section.  Thereafter  the  Clerk  must  require  the  payment 
of  al]  city  taxes  before  he  can  allow  anyone  to  purchase  the  outstanding  tax 
certificates  and  he  must  continue  to  require  the  payment  of  the  city  taxes 
up  until  the  return  day  of  the  notice  that  he  is  required  to  give  under  this 
section  warning  the  owners  of  the  land  that  on  and  after  the  return  day 
named  therein  a  decree  would  be  sought  against  them.  Thereafter  the 
matter  is  in  the  hands  of  the  Court.  I  say  this  because  I  think  the  language 
of  this  section  is  so  very  specific  in  that  r^ard.    It  provides : 

"On  or  before  the  return  day  of  said  notice  any  person,  firm  or 
corporation  shall  have  the  privilege  of  purchasing  from  the  Clerk  of 
the  Circuit  Court  aU  tax  hens  ...  In  the  exercise  of  such  prlvil^e 
any  person  so  purchasing  said  taxes  and  tax  lien,  shall  likewise  be 
required  to  purchase  or  pay  any  municipal  tax  liens  thereon  oat- 
standine  and  unpaid  at  such  time,  and  at  the  time  such  county  tax 
hens  are  purchased  from  the  Clerk  of  the  Circuit  Court,  such  pur- 
chaser shall  file  with  such  Clerk  an  official  receipt  of  the 
municipality  showing  purchase  or  payment  of  such  municipal  taxes, 
which  shall  be  a  prerequisite  before  the  privilege  of  purchase  of 
county  tax  liens  may  be  exercised,"    < Emphasis  supplied). 

July  6,  1944. — 044-194. 

ATDRPHY  ACT  TITLE;   DISCLAIMER 

QUESTION:  May  the  State's  claim  of  title  under  the  Murphy  Act 
be  disclaimed,  by  the  Trustees  of  the  Internal  Improvement  Fund,  as 
agents  of  the  State,  where  the  tax  sale  certificates  in  question  were  not 
within  the  provisions  of  Section  192.21,  Florida  Statutes.  1941? 

To  Honorable  F.  C.  Elliot,  Secretary,  Trueteeii  of  the  Internal  Improvement  Fund: 

It  appears,  from  the  request  for  an  opinion,  that  an  application  has 
been  filed  with  the  Trustees  for  a  disclaimer  of  the  State's  claim  to  title 
to  certain  alleged  Murphy  Act  lands,  which  appear  to  be  vested  in  the 
State  pursuant  to  the  operation  of  the  Murphy  Act  upon  certain  tax  sale 
certificates  of  the  tax  sale  of  1933,  The  tax  sale  certificates  being  unre- 
deemed and  uncanceled  on  June  9, 1939,  were  included  in  the  list  of  Murphy 
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Act  lands,  or  tax  sale  certiflcates,  certified  to  the  lYiistees  by  one  of  the 
Clerks  of  the  Circuit  Court  pursuant  to  the  Murphy  Act. 

It  appears  from  the  application  for  disclaimer  of  the  State's  claim, 
tiiat  the  tax  sale  certificates  in  question  were  Issued  against  the  lands  in 
question  without  there  having  been  any  proper  advertisement  of  the  same 
for  delinquent  taxes  as  required  by  law  (see  Sections  193.51  et  seq.,  Florida 
Statutes,  1941,  and  prior  laws). 

In  my  opinion,  Section  192.21,  Florida  Statutes,  1941,  should  determine 
the  action  of  the  Trustees  tn  passing  upon  this  appllcatloD.  By  said  sec- 
tion it  is  in  part  provided: 

",  .  .no  sale  or  conveyance  of  real  or  personal  property  for  non- 
payment of  taxes  shall  be  held  invalid  except  upon  proof  that  the 
property  was  not  subject  to  taxation,  or  that  the  taxes  had  been  paid 
previous  to  sale,  or  that  the  property  had  been  redeemed  prior  to  the 
execution  and  delivery  of  deed  based  upon  certificate  Issued  for  non- 
payment of  taxes  ..." 

It  is  my  opinion  that  the  Trustees  of  the  Intemal  Improvement  Fund 
should  not  disclaim  its  title  to  any  Murphy  Act  lands  except  upon  proof 
that:  (1)  the  property  in  question  was  not  subject  to  taxation,  (2)  that  the 
taxes  had  been  paid  prior  to  the  sale,  or  (3>  that  the  property  had  been 
redeemed  from  the  lien  of  taxes  due  thereon  prior  to  the  vesting  of  title 
in  the  State  under  the  provisions  of  the  Murphy  Act. 

The  application  presented  in  this  case  does  not  seem  to  be  within  the 
scope  of  any  one  of  the  conditions  herein  set  forth  and  the  same,  in  my 
opinion,  should  be  denied. 

September  23,  1944.— 044-285. 

MtlRPHY  LANDS— CONVEYANCE  OF  TITl^  TO  CHURCH 

QUESTION:  May  Trustees  of  the  Intemal  Improvement  Fund  dis- 
claim the  State's  title  and  interest  in  and  to  certain  property,  recommend 
the  cancellation  of  the  tax  sale  certificate,  or  convey  title  to  said  property 
te  a  church  without  regular  sale? 

To  Honorabh  P.  C.  Elliot,  Secretary,  Trutteet  of  th$  Internal  Improvement  Fund: 

The  house  and  lot  in  question  is  said  to  be  next  to  the  First  Methodist 
Church,  and  was  purchased  from  a  private  individual  by  the  Church  on 
October  3,  1936.  The  house  located  on  this  property  has  been  used  by  the 
Church  as  a  Sunday  School  Department  since  the  date  of  said  purchase, 
and  for  eight  years  prior  thereto. 

You  request  my  opinion  as  to  whether  the  Trustees  of  the  Intemal 
Improvement  Fund  would  be  authorized  to  disclaim  the  State's  title  and 
interest  in  and  to  said  property,  and  recommend  the  cancellation  of  the  tax 
sale  certificate,  or  to  convey  title  to  said  property  to  the  Church  without 
regular  sale. 

It  would  appear  that  the  property  was  subject  to  taxation  for  the 
year  1932  and  that  for  the  nonpayment  of  the  tax  assessed  against  said 
property,  the  same  was  sold  to  the  State  in  1933.  Therefore,  under  my 
opinion  to  you  of  date  July  6,  1944,  the  Trustees  would  not  be  justified  in 
disclaiming  the  State's  title  to  and  interest  in  said  property. 

The  Trustees  of  the  Intemal  Improvement  Fund  are  not  authorized  to 
convey  the  subject  property  to  the  Chiirch  except  upon  a  regular  sale 
held  and  conducted  in  accordance  with  the  provisions  of  Section  192.38, 
Florida  Statutes,  1941,  as  amended  by  Chapter  21684,  Laws  of  Florida, 
Acts  of  1943.  The  Trustees  may,  however,  promulgate  a  rule  applicable  to 
this  and  similar  cases  whereby  the  amount  of  base  bid  required  of  an 
applicant  for  sale  of  Murphy  Act  lands  would  be  reduced. 
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August  18,  1944,-044-246. 

M0BPHY  LANDS— DISCLAIMER  OP  TITLE 

QUESTION:  Where  Uie  Legislature,  by  valid  act,  directs  the  Comp- 
troller to  cancel  designated  state  and  county  tax  certificates,  and  such  act 
becomes  a  law  prior  to  the  effective  date  of  Section  9,  Chapter  18296,  Laws 
of  Florida,  Acts  of  1937  (the  Murphy  Act),  does  the  title  to  the  lands  de- 
scribed in  such  certificates  vest  in  the  State  by  reason  of  the  failure  of  the 
Comptroller  to  cancel  said  certificates? 

Ta  H onorahle  F.  C.  EUiot,  Secrefiiry,  Trutteen  uf  Ike  Internal  Improvement  F«nd." 

Chapter  19211,  Laws  of  Florida.  Acts  of  1939,  directed  the  Comptroller 

to  cancel  aU  state  taxes  set  forth  in  tax  sale  certificates  theretofore  issued 
against  certain  described  lands,  upon  which  lands  all  county  taxes  had 
been  canceled  by  order  of  the  Board  of  County  Commissioners  of  Volusia 
County.  The  Act  became  a  law  without  the  Crovemor's  approval,  and  was 
filed  in  the  office  of  the  Secretary  of  State  on  May  31,  1939,  The  tax  sale 
certificates  therein  referred  to  were  subject  to  cancellation  by  the  Comp- 
troller on  said  date. 

When  a  valid  statute  imposes  a  duty  upon  designated  officials,  a 
failure  to  perform  the  duty  does  not  affect  the  existence  thereof,  nor 
curtail  the  right  to  require  performance  in  a  proper  case.  See  State  vs. 
Burr,  84  So.  61.  It  is  a  well  settled  maxim  that  equity  regards  as  done 
that  which  ought  to  be  done,  where  nothing  has  intervened  which  ought 
to  prevent  a  performance. 

It  is  my  opinion  that  the  lands  described  In  the  certificates  referred  to 
in  said  Chapter  19211.  did  not  vest  in  the  State  on  June  9,  1939,  under  the 
provisions  of  the  Murphy  Act,  by  reason  of  the  pre-existing  duty  of  the 
Comptroller  to  cancel  said  certificates.  It  is  further  my  opinion  that,  in 
order  to  clear  the  records,  the  apparent  interests  of  the  State  In  said  lands 
under  the  provisions  of  the  Murphy  Act,  should  be  disclaimed  and  said 
certificates  recommended  to  the  Comptroller  for  cancellation. 

November  22,  1943.— 043-311. 

MURPHY  LANDS— RESALE 

QUESTION:  Do  the  Trustees  of  the  Internal  Improvement  Fund 
have  authority  to  order  the  resale  of  Murphy  Act  lands,  for  the  purpose  of 
giving  one  holding  an  agreement  to  convey,  from  the  former  owner,  and 
executed  prior  to  June  9,  1939,  a  chance  to  enter  into  competitive  bidding 
for  the  property  in  question? 

To  HononibU-  P,  C  BHiot.  I'^ecreliiri),  Trmtrei  of  the  Internal  Improi^emenl  Fund: 

On  June  9,  1939,  certain  lands,  then  owned  by  "A,"  became  vested  in 
the  state  under  the  Murphy  Act.  E^ior  to  said  June  9.  1939,  "A"  entered 
into  an  agreement  wherein  he  agreed  to  convey  the  lands  to  "B"  upon 
certain  conditions.  On  June  29.  1943.  the  said  lands  were  advertised  and 
sold,  by  the  Trustees  of  the  Internal  Improvement  Fund,  for  the  State, 
after  competitive  bidding,  to  "C,"  At  this  sale  the  former  owner,  "A,"  bid 
for  the  property.    However,  it  was  sold  to  "C," 

On  October  12,  1943,  "B,"  through  an  attorney,  made  application  to 

the  Trustees  for  a  resale  of  the  property,  so  as  to  enable  him  to  bid  for  the 
property.  It  does  not  appear  that  any  deposit  of  funds  was  made  with  the 
request  for  resale.  The  reason  given,  in  the  application,  for  the  resale  Is 
that  "B"  "cleared  this  lot.  put  a  fence  on  it  and  set  it  out  to  trees  and 
shrubbery,  as  it  was  next  to  their  lot  their  home  was  on." 

The  rules  adopted  by  the  Trustees  pursuant  to  Section  192.38  Florida 
Statutes,  1941,  authorize  the  Trustees  to  sell  Murphy  lands  to  the  highest 
and  best  bidder  for  cash,  according  to  such  rules  and  regulations  fixed 
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by  the  Board.  One  of  the  rules  Is  that  the  Trustees  retain  the  right  to 
accept  or  reject  any  and  all  bids.  Another  Is  that  anyone  may  protest  a 
sale  within  21  days  of  date  of  sale,  provldinK  certain  deposit  of  funds  \s 
made  with  the  Clerk. 

The  deed  for  the  land  has  not  yet  been  delivered  to  the  Clerk,  therefore 
the  Trustees  retain  the  right  to  accept  or  reject  the  bid  made  at  the  sale 
for  this  property.  The  Trustees'  judgment  is  not  affected  by  the  fact  that 
a  request  for  resale  has  been  made,  the  request  having  been  made  sub- 
sequent to  21  days  after  the  sale  date,  and  other  rules  relative  to  protest 
having  not  been  complied  with. 

Therefore,  it  is  my  opinion  that  It  is  within  the  exclusive  discretion  of 
the  Trustees  in  this  matter,  either  to  accept  this  bid  and  order  delivery  of 
deed  or  to  reject  the  bid.  I  find  nothing  in  the  record  that  can  affect  such 
discretion  of  the  Trustees  in  this  case. 


October  10,  1944.— 044-300. 

MURPHY  LANDS— RIGHTS  OF  FORMER  OWNER 

QUESTION:  After  land  has  reverted  to  the  State  under  the  Murphy 
Act,  what  equitable  right  to  a  disclaimer  from  the  Trustees  does  a  former 
owner  have  who,  several  years  after  reversion,  obtained  a  statement  of, 
and  was  under  the  Impression  she  was  paying,  all  back  taxes  on  all  of  her 
property? 

To  Honorable  F.  0.  Elliot,  Secretary,  Truitee*  of  tht  IttUrnal  Improvement  Fund: 

A  careful  examination  has  been  made  of  this  matter  and  It  appears 
that  an  attempt  was  made  to  pay  the  taxes  on  the  land  in  question  several 
years  after  it  vested  in  the  State. 

It  is  my  opinion,  therefore,  that  this  situation  does  not  show  any 
equity  that  would  justify  the  Trustees  of  the  Internal  Improvement  Fund 
in  disclaiming  the  State's  title  to  the  land. 


October  13,  1944.— 044-302. 

MURPHY  LANDS—RIGHTS   OF   MORTGAGEE 

QUESTION:  What  title  did  a  mortgage  holder  acquire  who  fore- 
closed and  bought  the  property  in  at  sale,  said  foreclosure  being  after 
title  to  the  property  had  vested  In  the  State  under  the  Murphy  Act? 

To  Honorable  F.  C,  Elliot,  Seeretarg,  Trutttei  of  the  Internal  ImpTovtment  Fund: 

As  you  are  aware,  both  the  Trustees  of  the  Internal  Improvement 
Fund  and  an  Individual  claim  an  amount  in  the  registry  of  the  Federal 

Court,  awarded  as  compensation  for  the  taking  of  certain  land  In  condem- 
nation proceedings.  The  Trustees,  in  their  claim,  have  shown  that  title 
to  the  land  vested  in  the  State  under  the  Murphy  Act.  The  individual 
bases  her  right  to  the  award  upon  the  circumstance  that  she  became  the 
purchaser  at  a  mortage  foreclosure  sate,  she  being  the  holder  of  the 
mortgage  foreclosed.  Her  action  culminated  after  the  title  reverted  to 
tlie  State. 

The  Court  has  held  that  the  vesting  of  the  fee  simple  title  in  the  State 
by  the  Murphy  Act  extii^uished  all  private  contract  or  statutory  non- 
taxation  liens,  such  as  mortgages,  then  existing  against  the  lands. 

It  is  my  opinion,  accordingly,  that  the  mortgage  holder  t>ecame 
possessed  of  no  title  to  this  land  because  the  operation  of  the  Murphy  Act 
had  the  effect  of  erasing  the  lien  of  the  mortgage.  The  award  for  thU 
property  properly  belongs  to  the  Trustees. 


f 
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May  9.  1944,-044-145. 

MURPHY  LANDS — SALE 

QUESTION:  May  the  Trustees  of  the  Internal  Improvement  Fund, 
when  acting  as  agents  of  the  State  under  the  Murphy  Act,  where  a 
municipality  and  an  individual  have  agreed  to  purchase  the  lands  and 
divide  them,  approve  the  bid  with  the  understanding  that  a  portion  of  the 
consideration,  representing  the  portion  of  the  lands  to  be  retained  by  the 
municipality,  will  be  refunded? 

To  Honorable  F.  C.  Elliot,  Secretary,  Trwteet  of  the  Internal  Improvement  Fund: 

A  municipality  and  an  individual  agreed,  prior  to  the  sale  of  a  parcel 
of  Murphy  land,  to  purchase  such  parcel  in  the  name  of  the  city.  The 
city  was  to  obtain  title  k)  a  portion  of  the  land,  and  the  individual  to 
obtain  title  to  the  remainder.  The  city  was  to  request  that  its  proportionate 
part  of  the  bid  be  returned.  Such  agreement  was  made  known  to  the 
Trustees  after  the  bid  was  made  and  the  claim  filed  for  a  proportionate 
part  of  the  funds  representing  the  interest  of  the  city  and  based  on  a  claim 
that  under  Chapter  21921,  Laws  of  Florida,  1943,  the  city  has  the  right  to 
receive  said  land  without  public  sale  and  without  consideration. 

The  right  of  the  Trustees  to  dispose  of  Murphy  land  is  fixed  by  statute. 
and  in  addition  to  the  right  to  sell  to  the  highest  and  best  bidder  for  cash 
at  public  sale,  the  Trustees  have  other  powers  to  dispose  of  the  land. 

In  the  case  at  hand,  the  parties  have  chosen  to  obtain  the  land  under 
the  Trustees'  power  of  sale  under  Section  198.38 (a),  Florida  Statutes,  1941, 
as  amended.  Having  chosen  that  method  the  regulations  of  the  Trustees 
adopted  pursuant  to  the  statute  apply.  Under  these  conditions  the 
Trustees  have  the  power  to  accept  or  reject  this  bid.  The  power  of  the 
Trustees  to  convey  these  lands  to  a  municipality  without  sale,  under 
Chapter  21921.  supra,  may  not  be  considered  as  long  as  the  procedure  for 
pubUc  sale,  as  provided  by  said  Section  198.38(a),  Florida  Statutes,  1941,  as 
amended,  is  pending. 

In  my  opinion  the  Trustees  may  not  approve  the  bid  made  and  re- 
turn a  portion  of  the  consideration,  as  such  action  will  constitute  a  paying 
out  of  pubUc  funds  without  the  authority  of  law.  The  Trustees  have  two 
courses  they  may  follow  in  this  instance;  1,  To  accept  the  bid  and  issue 
a  deed  to  the  purchaser.  2.  To  reject  the  bid  and  authorize  a  return  of  the 
funds  deposited  with  the  Clerk, 

February  16,  1944. — 044-56. 

MURPHY  LANDS— SALE  BY  MUNICIPALnTES 

QUESTION:  Where  property  that  has  reverted  to  the  State  under 
the  Murphy  Act  is  foreclosed  and  sold  to  an  Individual  by  a  municipality 
without  making  the  State  a  party  to  the  foreclosure  proceedings,  may  the 
interest  of  the  State  of  Florida  be  sold  thereafter  by  the  Trustees? 

To  Honorable  F.  C.  EUiot,  Secretary,  Trvttet*  of  the  Internal  Improvement  Fund: 

It  appears  that  a  parcel  of  Murphy  land  was  Included  in  a  city  fore- 
closure suit  begun  June  30,  1941;  that  the  suit  culminated  in  sale  on 
February  7,  1944,  and  an  individual  purchased  it  at  such  sale.  It  also 
appears  that  there  is  pending  an  application  for  purchase  of  this  parcel 
from  the  Trustees  Internal  Improvement  Fund  under  the  so-called  Murphy 
Act,,  and  the  property  is  advertised  to  be  sold  on  February  29,  1944. 

Prior  to  the  1943  Session  of  the  Legislature  the  State  of  Florida  was 
not  permitted  to  be  sued  by  cities  in  the  foreclostu-e  of  liens  for  taxes  where 
the  lands  had  reverted  to  the  State  under  the  Murphy  Act  on  June  9,  1939. 
See  Prince-Hall  v.  Jacksonville,  6  So.  2nd  250. 
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To  remedy  the  stalemate  between  the  cities  and  the  State  relative  to 
Murphy  lands,  the  1943  Legislature,  by  Chapter  21896,  Laws  of  Florida. 
1943,  gave  the  consent  of  the  State  of  Florida  to  be  sued  In  equity  by 
municipalities  to  enforce  tax  liens  held  by  such  municipalities,  and  provided 
for  a  method  of  obtaining  service  on  the  State,  and  also  provided  for  the 
manner  and  method  of  adjudicating  and  discharging  the  interest  of  the 
State. 

Under  such  statutes  the  City  of  St.  Petersburg  could  have  joined  the 
State  in  a  suit  to  adjudicate  the  Interest  of  the  State  and  City  In  a  tract 
of  Murphy  lands.  However,  an  examination  of  the  records  of  this  office 
reveals  that  no  attempt  was  made  to  make  the  State  a  party  and  to 
adjudicate  its  interest  In  the  suit  referred  to.  The  State  not  having  been 
made  a  party  to  the  suit  and  its  interest  adjudicated,  there  is  a  tiUe  re- 
maining In  the  State  of  Florida  and  may  be  disposed  of  by  the  Trustees 
of  the  Internal  Improvement  Fund  under  the  provisions  of  the  Murphy 
Act;  that  upon  sale  of  the  land,  as  above  provided,  the  Interest  acquired 
by  the  purchaser  from  the  city  will  be  extinguished  under  the  theory  laid 
down  in  the  case  of  Smith  v.  City  of  Arcadia,  2  So.  2nd  725. 

It  is  my  opinion,  that  unless  the  State  of  Florida  is  made  a  party 
to  a  suit  to  foreclose  municipal  liens  as  permitted  by  Chapter  21896,  Laws 
of  Florida,  Acts  of  1943,  and  its  interest  adjudicated,  that  notwitlistandlng 
sale  by  a  municipality,  the  Trustees  of  the  Internal  Improvement  Fund 
may  proceed  to  sell  Murphy  Lands  previously  foreclosed  and  sold  under 
municipal  tax  foreclosures. 

June  12,  1944.-044-168. 

MURPHY  LANDS— SALE  OR  LEASE 

QUESTION:  1,  May  the  Trustees  of  the  Internal  Improvement 
Fund  withhold  Murphy  lands  from  sale  and  execute  oil  and  mineral  leases 
on  such  lands? 

2.  Should  the  Trustees  recognize  the  application  of  a  former  owner 
of  Murphy  lands,  or  his  mortgagee,  to  buy  the  same  at  a  Murphy  sale,  In 
the  presence  of  an  application  for  their  lease  for  oil  development? 

To  Honorable  F.  C.  Elliot,  Serrftary,  Trufteff  of  the  Internal  Improvemtnt  Fund: 

The  State  of  Florida  acquired  the  above  described  sections  under  and 
by  virtue  of  Chapter  18296,  Laws  of  Florida,  Acts  of  1937,  conunonly  known 
as  the  Murphy  Act,  Parties  claiming  to  hold  a  mortgage  interest  in  the 
above  lands  seek  to  have  said  lands  sold  to  them  at  public  sale  as  provided 
by  Section  192.38  (IXa),  Laws  of  Florida  1941,  as  amended,  and  request 
that  such  sale  be  made  subject  to  a  lease  of  the  oil  and  mineral  rights 
heretofore  agreed  upon  by  the  Trustees  of  the  Internal  Improvement  Fund. 
In  addition  to  the  right  to  sell  the  lands,  the  Trustees  by  Section  192.38 
(1)  (d),  Florida  Statutes  1941,  as  amended,  have  the  option  of  withdraw- 
ing from  public  sale  tracts  or  parcels  considered  by  the  Trustees  of  the 
Internal  Improvement  Fund  to  be  valuable  for  public  purposes.  Under 
Subsection  CI)  (a)  above  mentioned,  the  Trustees  have  adopted  rules  and 
regulations  whereby  any  bid  made  by  a  prospective  purchaser  may  be  re- 
jected by  the  Trustees.  Under  such  subsection,  the  Trustees  would  not  be 
required  to  sell  such  lands  if  they  did  not  see  fit  to  accept  a  bid  therefor. 

Whether  or  not  parcels  of  Murphy  lands  should  be  sold  and  bids 
accepted,  and  whether  or  not  parcels  may  be  withdrawn  from  sale  and 
held  for  public  use,  is  entirely  a  matter  for  the  discretion  of  the  Trustees 
of  the  Internal  Improvement  Fund. 

It  is,  therefore,  my  opinion  that  the  above  mentioned  lands  may,  at  the 
discretion  of  the  Trustees,  be  leased  for  oil  purposes,  and  such  lands  with- 
drawn from  public  sale.  It  is  also  my  opinion  that  the  Trustees  after 
having  agreed  to  lease  Murphy  lands  for  oil  development  may  sell  the 
said  lands  at  a  regular  Murphy  Sale  subject  to  the  lease  and  retain  for  the 
state  the  oil  royalty  reservation  required  under  their  rules. 
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February  23,  1944. — 044-49. 

STATE  PROPERTY — ^EXEMPTION 

QUESTION:  Are  lands  acquired  by  a  state  agency  for  public  use,  by 
deed  dated  in  1941  but  delivered  during  the  tax  year  of  1942,  subject  to 
taxation  for  the  years  1942  and  1943;  and, 

Are  other  lands,  likewise  acquired  by  deed  dated  and  delivered  during 
the  tax  year  of  1943,  subject  to  taxation  for  the  year  1943? 

If  such  lands  are  subject  to  taxation,  is  such  state  agency  required  to 
pay  such  taxes? 

To  nonoTabh  I.  N,  Kennedy,  Director,  (Jame  and  Freih  Water  FUh  Commution: 

It  appears  from  the  request  for  an  opinion  that  the  Game  and  Fresh 
Water  Fish  Commission,  of  this  state,  acquired  three  tracts  of  land;  title 
first  by  deed  dated  December  31,  1941,  but  not  delivered  until  someUrae 
during  the  year  1942;  the  second  by  deed  dated  and  delivered  about 
January  11.  1943;  and  the  third  by  deed  dated  and  delivered  about  April 
23,  1943 ;  that  the  Tax  Collector,  of  the  county  wherein  such  lands  lie.  sub- 
mitted statements  for  unpaid  taxes  on  the  first  tract  for  the  years  1942 
and  1943;  on  the  second  tract  (or  the  year  1943;  and  on  the  third  tract  for 
the  years  1942  and  1943. 

All  taxable  real  and  personal  property  Is  subject  to  taxation  as  of 
the  first  day  of  January  of  each  year  and  the  tax  lien  upon  such  property 
is  effective  as  of  said  date.  Section  192.04,  Florida  Statutes,  1941.  However, 
all  real  and  personal  property  belonging  to  the  State  of  Florida  is  exempt 
from  taxation.  Section  192.06,  Florida  Statutes, '1941,  as  amended  by 
Chapter  21742,  Laws  of  Florida,  Acts  of  1943.  It  would  follow  that  all  the 
lands  in  the  first  tract,  above  mentioned,  were  subject  to  taxation  for  the 
year  1942  and  prior  years,  but  were  not  subject  to  taxation  for  the  year 
1943 ;  the  lands  in  the  second  and  third  tracts  were  subject  to  taxation  for 
the  year  1943  and  prior  years. 

It  is  my  opinion  that  the  Game  and  Fresh  Water  Fish  Commission 
has  the  authority  to  expend  the  Commission's  funds  for  the  purpose  of  dis- 
charging a  valid  tax  lien  upon  lands  held  by  the  State  for  the  use  and 
benefit  of  the  Commission.  It  is  my  opinion,  however,  that  the  tax  liens 
herein  referred  to  could  not  be  enforced  by  foreclosure  or  other  court  pro- 
cedure against  the  State  and  the  lands  mentioned  by  reason  of  the  fact 
that  title  of  such  lands  is  vested  in  the  State  of  Florida,  and  the  State  has 
not  given  its  consent  to  be  sued  for  the  purpose  of  foreclosing  county  tax 
liens  against  lands  held  by  it. 


TAX  ASSESSMENTS  AND  SALES 

February  16,  1944.— fl44-55. 

ASSESSMENT  OF  MINERAL  RIGHTS 

QUESTION:  Is  a  tax  assessment  personal  or  real,  against  mineral 
rights  separate  and  apart  from  the  real  estate  in  question,  a  legal  assess- 
ment? 

To  HoTMtable  W.  Homer  Smith,  Tax  JaaeMtor,  Volutia  Countp,  DeLand,  Florida: 

In  reply  to  your  inquiry  I  beg  leave  to  state  that  I  know  of  no  present 
existiii  authority  for  the  separate  assessment  of  mineral  rights. 

It  is  my  opinion,  therefore,  that  such  a  separate  assessment  would  not 
be  a  legal  assessment. 

In  the  case  of  Camp  Phosphate  Company  v.  Allen,  Tax  Collector,  81 
So.  503,  the  Supreme  Court  of  the  State  of  Florida  had  occasion  to  pass 
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upon  an  attempted  assessment  of  the  mineral  rights  in  connection  with 
certain  lands  of  the  appellant.  For  your  information,  the  apposite  portion 
of  the  opinion  Is  as  follows: 

"(10)  Valuations  for  taxation  must  have  a  just  relation  to  the 
real  and  known  value  of  the  property  assessed,  and  not  to  some  un- 
Imown  and  speculative  value,  and  there  must  be  no  substantial  in* 
equality  In  valuations  in  the  various  kinds  and  items  of  property 
that  is  subject  to  tax.  There  is  no  law  requMng  the  assessor  to 
prospect  land  to  ascertain  if  it  contains  valuable  mineral  deposits; 
neither  is  there  any  law  compelling  the  owner  of  land  to  expend 
$75  or  $100  an  acre  prospecting  his  land  for  the  information  of  a 
tax  assessor.  If  the  assessor  had  exercised  a  smaU  degree  of  interest 
for  the  welfare  of  the  corporations,  as  was  manifested  for  the 
fanners  and  orange  growers,  he  evidently  would  not  have  found  it 
necessary  to  assess  large  tracts  of  land  known  by  him  to  be  non- 
mineral,  at  an  excessive,  fictitious  valuation,  in  order  to  assess  a 
deposit  which  by  some  unknown  means  he  estimated  to  contain 
2.000  tons,  when,  it  seems,  it  should  be  a  matter  of  common  knowl- 
edge throughout  the  county  where  phosphate  mining  has  been 
carried  on  for  many  years,  during  which  time  he  has  resided  there, 
that  a  deposit  of  less  than  10,000  or  15,000  tons  is  of  no  value  for 
mining  purposes  and  adds  no  value  to  the  land. 

"When  the  Assessor  has  not  sufficient  knowledge  or  information 
of  the  real  value  of  a  mineral  deposit  upon  which  to  base  a  fair  and 
eQuitable  valuation,  he  should  assess  the  land,  upon  some  basis  of 
known  value  obtainable  as  required  by  law." 

August  11.  1944.— 044-230. 

CONSTRUCTION  OP  NEW  COURTHOUSE 

QUESTION:  May  millage  for  the  construction  of  a  new  county 
courthouse  be  classified  as  "operating  expenses"  under  Section  193.03, 
Cumulative  Supplement  to  Volume  I,  Florida  Statutes,  1941? 

To  Honorable  Spetiard  L.  BoUand,  Oovernor: 

My  opinion  of  August  3rd  on  the  above  subject  was  confined  to  the 
question  propounded,  that  is,  whether  millage  assessed  for  the  construction 
of  a  courthouse  should  lie  classified  as  operating  expenses  under  Section 
193.03,  Florida  Statutes,  1941,  as  amended  by  Chapter  32079,  Acts  of  1943. 
It  was  held  that  it  should  not. 

It  now  occurs  to  me  that  inasmuch  as  the  County  Attorney's  letter 
states  that  the  County  Commissioners  propose  to  add  three  mills  to  the 
budget  to  raise  the  funds  for  erecting  the  new  courthouse,  it  might  not 
be  inappropriate  to  supplement  my  opinion  by  calling  attention  to  other 
provisions  of  that  section  as  well  as  Section  135.01,  Florida  Statutes,  1941. 

After  the  proper  procedural  steps  have  been  taken,  said  Section  135.01 
authorizes  the  levy  of  a  building  tax  not  exceeding  five  mills  per  year  for 
not  more  than  Ave  consecutive  years  in  lieu  of  all  other  county  building  tax. 

Among  the  other  provisions  of  amended  Section  193.03  there  is  the 
requirement  that  the  Board  of  County  Commissioners 

".  ,  .  shall  for  the  fiscal  years  1943-1944  and  1944-1945  reduce 
the  millage  to  be  levied  for  those  years  by  each  such  board  or  taxing 
authority  from  what  It  was  for  the  fiscal  year  1940-1941  propor- 
tionately to  the  increase  in  the  ratio  of  assessed  value  to  full  cash 
value  for  the  fiscal  years  1943-1944  and  1944-1945  over  the  ratio  of 
assessed  value  to  the  full  cash  value  for  the  fiscal  year  1940-1941." 

It  is  my  opinion  that  the  foregoing  provision  of  Section  193.03  appUes 
to  the  millage  authorized  by  Section  135.01  as  well  as  other  millage  and 
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that  the  maximum  of  five  mills  authorized  by  Section  135.01  must  be 
reduced  by  the  County  Commissioners  in  accordance  with  the  formula  set 
out  in  amended  Section  193.03  quoted  above, 

July    15,   1943.— 043-162. 

COUNTY  BUDGETS 

QUESTION:  Has  the  Polk  County  Budget  Commission  Jurisdiction 
over  a  budget  prepared  by  the  Board  of  County  Commissioners  and/or  the 
County  School  Board  when  the  aggregate  of  the  proposed  budget  does 
not  exceed  5  per  cent  as  compared  with  the  budget  for  the  preceding 
year  or  for  the  year  1940-1941,  whichever  may  be  the  larger,  when  some 
item  therein  for  operating  expenses  does  exceed  by  more  than  5  per  cent 
the  budget  for  the  preceding  year  or  for  the  year  1940-1941? 

Does  the  following  provision: 

"In  the  event  such  budget  making  authorities  determine  that  the 
budget,  or  some  Item  therein,  for  operating  expenses,  should  be  increased 
more  than  five  (5%)  as  compared  with  the  budget  for  the  preceding  year 
or  for  the  year  1940-1941,  whichever  may  be  the  larger,  then  such  budget 
making  authority  shall  proceed  as  follows:" 

when  the  facts  supporting  the  foregoing  provision  exist,  deprive  the 
County  Budget  Commission  of  jurisdiction  to  pass  on  the  budget  under 

such  clrcumistances? 

To  Honorable  Thotnaa  W.  Brgant,  Special  Attorney  for  the  Budget  CommUiion, 

Lakelnnd,  Florida: 

In  reply  I  wish  to  advise  that  I  am  of  the  opinion  that  the  intention  of 
the  Legislature  in  the  enactment  of  our  taxing  statute  at  its  last  two  ses- 
sions was  in  some  manner  to  flx  a  point  beyond  which  the  County  Com- 
missioners could  not  go  in  fixing  the  tax  millage  so  that  the  taxes  finally 
levied  would  not  be  a  burden  upon  any  taxpayer  but  it  did  not  intend 
thereby  to  unnecessarily  hamper  the  county  in  its  affairs  generally. 

With  that  premise  in  mind  I  shall  construe  the  particular  section  of  the 
1943  Act  mentioned  in  your  letter  to  mean  that  it  is  not  necessary  for  the 
Polk  County  Budget  Coimnisslon  to  submit  the  budget  to  anyone  else  Just 
because  some  item  in  the  budget  exceeds  by  five  per  cent  the  same  item 
in  the  budget  for  the  preceding  year  or  for  the  year  1940-1941,  so  loiw 
as  the  aggregate  amount  of  the  proposed  budget  does  not  exceed  that 
for  the  preceding  year  or  for  the  year  1940-1941  by  five  per  cent, 

I  believe  that  this  answers  the  questions  that  you  have  propounded. 

April  8,  1943.— 043-95. 

DELINQUENT  TAX  LIST— ADVERTISEMENT 

QUESTION:     When  must  the  delinquent  tax  list  be  advertised? 

To  noiwTfihh  A.  J.  Dunham,  Memlicr,  Iloitte  of  Rfprenentativet,  Capitol: 

Under  the  decisions  of  our  State  Supreme  Court  in  SUeff  vs.  Hartwell, 
35  Pla.  606,  17  So.  899  and  Jenkins  vs.  Entzminger,  102  Ma.  167,  135  So. 
785,  it  has  been  held:  "A  provision  in  the  statute  naming  a  time  when 
an  act  is  to  be  done  in  the  assessment  and  collection  of  taxes  is,  as  a 
general  rule  considered  a  direction  and  not  a  limitation."  Under  this 
rule  of  law  It  is  not  mandatory  that  the  delinquent  tax  list  be  published 
at  the  time  the  statute  specifies.  Where  the  publication  of  this  delinquent 
tax  list  is  deferred  and  carried  out  within  a  reasonable  time  under  the 
controlling  facts  such  deferment  Is  not  a  matter  that  would  invalidate  the 
publication  or  make  defective  tax  sales  held  thereunder. 
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June  1,. 1944.— 044-160. 

OMISSION  OP  PROPERTY  FROM  TAX  SALE  NOTICE 

QUESTION:  May  a  Tax  Collector  who  has  omitted  valuable  land 
from  a  tax  sales  advertisement,  following  the  procedure  provided  by  law 
for  the  first  notice,  run  a  second  advertisement,  thus  having  two  sales  dates 
of  dellDQuent  taxes  in  his  county  for  the  same  year? 

To  Honorable  J,  M.  Lee,  State  CamptroHer: 

I  bee  leave  to  state  that  it  is  my  opinion  that  the  situation  can  be 
saved  by,  and  only  by,  another  advertisement  clearly  describing  the  land 
and  referring  to  a  day  of  sale  sufficiently  distant  to  permit  the  running  of 
the  advertisement  for  the  statutory  period. 

March  14,  1944.— 044-100. 

TAX  ASSESSOR— COMMISSION 

QUESTION:  Is  the  County  Assessor  entitled  to  a  commission  on 
money  paid  to  the  coimty  in  lieu  of  taxes  on  a  Federal  Housing  Project? 

To  HonornbU  Bryan  Willi*,  State  A  vditor : 

I  have  carefully  considered  this  matter  because  I  realize  that  the 

Tax  Assessor  undoubtedly  does  have  a  certain  amount  of  work  to  do  in 
connection  with  properties  that  are  in  a  Federal  Housing  Project.  How- 
ever, the  Tax  Assessor's  compensation  is  entirely  controlled  by  statute 
and  a  Tax  Assessor  is  therefore  only  entitled  to  receive  the  compensation 
provided  by  law  when  he  is  acting  as  Tax  Assessor,  and  although  he  is 
acting  as  Tax  Assessor  in  this  instance,  the  law  does  not  provide  for  any 
compensation  for  such  sei-vtces, 

I  am.  therefore,  of  the  opinion  that  a  Tax  Assessor  Is  not  entitled  to 
a  commission  on  money  paid  to  the  county  in  lieu  of  taxes  on  a  Federal 
Housing  Project.  I  believe,  however,  that  if  this  matter  were  placed  before 
the  Legislature,  provision  would  be  made  for  a  commission  to  the  Tax 
Assessor  in  such  a  situation. 


April  5.  1943.— 043-84. 

TAX  ASSESSORS-COMMISSIONS 

QUESTION:  In  view  of  the  1941  Act  which  increases  the  Tax  Assess- 
or's Conunisslon  on  taxes  assessed  by  him,  from  two  per  cent  to  three 
per  cent,  does  the  same  increase  apply  also  to  the  commissions  which  the 
Clerk  of  Circuit  Court  is  required  to  compute  and  when  tax  sale  certificates 
are  redeemed?  The  question,  of  course,  applies  only  to  percentage  on 
"subsequent  and  omitted  taxes."  if  any,  collected  by  the  Clerk  in  connection 
with  the  redemption  or  purchase  of  certiflcates. 

To  Honorable  Sidney  F.  Dick,  Tax  Attettor,  Hernando  Count tf, 

Broofiiviih,  FlnTidri: 

Chapter  17876,  Acts  of  1937,  fixed  the  fees  of  Tax  Assessors  for  taxes 
actually  levied  by  them  in  Section  1  of  this  Act.  Section  2  fixed  the  fees 
of  the  Tax  Assessor  on  all  subsequent  and  omitted  taxes  where  a  tax 
certificate  was  redeemed  through  the  Clerk  of  the  Circuit  Court.  Section 
1  of  the  Act  was  amended  by  Chapter  20936.  Acts  of  1941.  It  was  by 
this  Act  that  the  commissions  were  increased.  However,  Section  2  of 
Chapter  17876  was  not  amended  and  it  remains  the  same  as  it  existed  In 
1937  and  provides  for  two  per  cent  rather  than  three  per  cent.  Therefore, 
the  commissions  on  taxes  actually  assessed  by  you  are  controlled  by  Chap- 
ter 20936,  which  has  become  Section  193.65,  Florida  Statutes,  1941.    Section 
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2  of  Chapter  17876  controls  when  tax  certificates  are  purchased  or  re- 
deemed and  the  Clerk  of  the  Circuit  Court  adds  subsequent  or  omitted 
taxes.    This  has  now  become  Section  193.66,  Florida  Statutes,  1941. 

June  15.  1944—044-170. 

TAX  ASSESSOR— COMPENSATION  FOR  UNOPFICIAL  WORK 

QUESTION:  Where  the  Tax  Assessor  of  a  county  within  the  Ever- 
glades Drainage  District  performs  certain  services  for  the  District  In 
connection  with  the  assessment  of  drainage  taxes,  the  same  not  being 
services  required  of  him  as  Tax  Assessor,  for  which  he  Is  paid  by  the 
Drainage  District,  should  such  compensation  be  considered  as  income  of 
the  office  within  Chapter  145,  Florida  Statutes,  1941? 

To  Honorable  Bryan  Willis,  Stale  AuditoT: 

The  Tax  Assessor  in  question  received  compensation  equal  to  one  per 
cent  on  the  unex tended  part  of  the  taxes  levied  on  property  in  his  county 
by  the  Everglades  Drainage  District,  which  compensation  he  claims  was 
paid  to  him  for  work  done  which  It  was  not  his  statutory  duty  to  perform, 
and  that  the  compensation  belongs  to  him  personally  and  not  to  him  as 
Tax  Assessor. 

Checks  for  said  compensation  were  made  out  to  him  individually  and 
not  as  Tax  Assessor.  It  further  appears  that  the  work  for  which  he  received 
this  compensation  was  performed  by  members  of  the  staff  of  hts  office 
but  that  they  were  paid  extra  for  the  work  and  the  extra  payments  were 
not  charged  as  office  expense. 

Having  no  facilities  for  making  the  breakdown  of  the  properties  to 
be  assessed,  and  realizing  that  it  would  be  very  expensive  to  liave  the 
work  done  by  outside  parties  who  were  not  familiar  with  such  matters, 
the  Drainage  District  entered  into  the  agreement  with  said  Tax  Assessor. 
individually,  employing  him  to  prepare  the  lists  and  breakdown  of  prop- 
erties. 

Section  3,  Chapter  20658.  Laws  of  Florida.  Acts  of  1941,  made  it  the 
duty  of  the  Board  of  Commissioners  of  Everglades  Drainage  District  to 
annually  levy  and  Impose  a  tax  on  lands  within  the  District.  Section  4 
of  the  Act,  in  part,  is  as  follows: 

"After  such  special  taxes  or  assessments  have  been  levied  and 
imposed  by  the  Board,  and  prior  to  the  first  day  of  August,  1941, 
and  prior  to  the  first  day  of  July  in  each  year  thereafter,  the  Secre- 
tary shall  prepa,re  for  each  county  containing   lands  within  the 
District  upon  which  such  special  taxes  or  assessments  are  authorized 
to  be  levied,  a  list  of  lands  lying  within  such  County,  and  upon 
which  such  special  taxes  or  assessments  are  imposed  for  such  year. 
The  said  lands,  when  convenient  so  to  do,  may  be  described  by  sec- 
tions, townships  and  ranges.    It  shall  not  be  necessary  to  set  forth 
in  such  lists  the  name  or  names  of  the  owner  or  owners  of  any  lands, 
nor  the  names  of  any  person  interested  therein.    The  said  lists  shall 
show  with  respect  to  each  section,  piece  or  parcel  of  land  described 
therein  the  special  taxes  or  assessments  levied  by  or  for  Everglades 
Drainage  District  for  such  year  ..." 
Said  Section  further  provides  that  after  formal  approval  of  the  list 
by  the  Board,  the  same  should  be  transmitted  to  the  County  Assessor  of 
Taxes  of  each  County  containing  lands  within  the  District  on  which  spe- 
cial taxes  and  assessments  were  levied. 
Section  5  of  the  Act,  In  part,  reads: 

"That  Section  52  of  Chapter  14717.  Laws  of  Florida,  Acts  of 
1931,  as  amended  by  Chapter  17902,  Laws  of  Florida,  Acts  of  1937, 
be  and  the  same  hereby  Is  amended  to  read  as  follows: 

"Section  52.  It  shall  be  the  duty  of  the  Tax  Assessor  of  each 
of  the  several  counties  embraced  in  whole  or  In  part  within  said 
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Everglades  Drainage  District  to  receive  the  list  herein  required  to 
be  certified  to  him  by  the  Secretary,  and  he  shall  enter  upon  the 
tax  roll  of  the  county  of  which  he  is  the  Tax  Assessor  the  total 
amount  of  the  taxes  and  assessments  shown  by  said  Us  t  to  be 
assessed  and  imposed  upon  each  parcel  of  land  within  such  county 
for  the  year  for  which  the  said  list  is  furnished  ,  ,  ,  "  • 

The  Tax  Assessor  is  required  under  Section  145.03,  Florida  Statutes, 
1941,  to  flle  with  the  County  Commissioners  a  return  of  the  compensation 
received  by  him,  paid  wholly  or  in  part  by  fees  or  commissions  "for  his 
official  duties," 

If  you  refer  to  Section  5  of  Chapter  20658  quoted  above  it  will  be 
observed  that  the  only  statutory  duty  of  the  Tax  Assessor  was  to  receive 
the  lists  which  might  be  prepared  by  the  Drainage  District  and  enter  on 
the  roll  the  total  amount  of  taxes  and  assessments  shown  by  the  lists  to 
t^e  assessed  upon  parcels  of  land  in  the  county.  It  was  the  duty  of  the 
Secretary  of  the  Board  to  prepare  the  lists  and  the  breakdown  of  the 
proi>erties.  The  preparation  of  1;he  lists  being  no  part  of  his  statutory 
duties,  the  compensation  received  by  the  aforementioned  Tax  Assessor 
for  such  work,  under  tlie  circumstances  set  out  above,  was  not  a  fee  or 
a  commission  received  for  his  official  duties,  nor  was  it  income  of  his  office. 

The  same  conclusion  was  reached  by  my  predecessor  in  considering  a 
similar  transaction-  under  Sections  1537  and  1538,  CGX.,  which  were  in 
substance  the  same  as  Sections  4  and  5,  respectively,  of  Chapter  206S8, 
quoted  above.  fSee  Biennial  Report  of  the  Attorney  General,  1939-1940. 
page  72), 

It  is  my  opinion  that  such  compensation  should  not  be  Included  in 
said  Tax  Assessor's  return  to  the  County  Commissioners. 

March  29,  1943.— 043-82. 

TAX  BOOKS— CLOSING  DATE 

QUESTION:  Will  the  law  permit  tax  books  to  t>e  held  open  until 
the  1st  of  May  rather  than  the  Ist  of  April,  when  the  books  were  not 
presented  to  the  Tax  Collector  until  the  4th  day  of  December,  instead  of 
on  the  1st  day  of  November,  the  delay  being  due  to  a  difference  between 
the  Tax  Assessor  and  the  Comptroller  as  to  assessments? 

To  Honorable  Leo  Sim*,  Tax  Collector,  Jackton  County,  ^fartanna,  Florida: 

The  law  does  not  permit  the  tax  books  to  be  held  open  at  any  time. 
However,  because  of  the  enactment  of  the  1941  Laws  in  that  particular 
year  and  in  1942  because  of  the  lateness  of  the  books,  I  did  say  that  under 
certain  conditions  the  books  should  not  be  closed.  However,  if  you  re- 
ceived the  books  on  the  4th  day  of  December  they  were  little  more  than 
thirty  days  late,  and  it  seems  to  me  that  anybody  who  desired  to  pay  his 
taxes  could  have  done  so,  or  could  do  so  prior  to  the  first  day  of  April. 

I  would  allow  everybody  who  mailed  a  check  prior  to  midnight  of 
March  31  and  anyone  who  was  standing  in  line  waiting  to  pay  hts  taxes 
at  the  close  of  business  on  March  31  to  pay  the  same.  I  appreciate  the 
situation  in  which  you  And  yourself,  but  I  think  you  know  the  law  does 
not  invest  anyone  with  the  discreUon  to  extend  dates  for  the  payment  of 
taxes. 

July  26,  1943.— 043-185. 

TAX  CERTEPICATES — PROCEDURE 

QUESTION:  What  is  the  exact  procedure  to  be  followed  imder  Sec- 
tion 15,  Chapter  20722,  Laws  of  Florida,  Acts  of  1941,  when  someone  bids 

off  an  the  Interest? 


■^ 
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To  Mm.  Edna  M.  Piatt,  Tar  Collector,  DeSoto  County,  Arcadia,  Florida: 
This  section  reads: 

"The  land  shall  be  struck  off  to  the  person  who  will  pay  the 
tax,  Interest,  costs  and  charges  and  will  demand  the  lowest  rate  of 
interest  for  the  first  year,  not  in  excess  of  the  maximum  rate  allowed 
by  law." 

My  construction  of  this  act  is  that  it  becomes  your  duty  to  sell  a  tax 
certificate  whenever  a  person  will  pay  the  tax,  interest,  costs  and  charges 
and  will  bid  a  lower  rate  of  interest  than  anyone  else.  11  he  bids  no  in- 
terest, then  he  is  entitled  to  the  purchase  of  the  tax  certificate,  and  it 
will  not  be  your  duty  to  attempt  to  secure  any  other  bid,  as  the  statute 
is  specific  that  the  tax  certificate  shall  be  struck  off  to  the  person  who 
bids  strictly  in  accordance  therewith,  and  while  the  statute  speaks  of  land, 
it  really  means  that  the  purchaser  is  buying  a  tax  certificate  and  of  course 
is  not  entitled  to  a  deed  until  the  period  of  time  has  elapsed  that  will 
permit  him  to  make  application  for  same.  The  bidder,  therefore,  is  real^ 
not  purchasing  any  interest  in  land. 


August  6,  1943.— 043-183. 

TAX  COLLECTOR— DEDUCTIONS  OP  COMMISSIONS 


QUESTION:  Does  the  Tax  Collector  have  authority  to  deduct  his 
commission  from  the  maintenance,  interest  and  sinking  fund  taxes  before 
depositing  same  to  school  district  accounts? 

To  Honorablt  J.  L.  Amow,  Tax  Collector,  Alachua  Connly,  OainemUle,  Florida: 

Section  236.53,  Florida  Statutes,  1941,  (Section  1053,  School  Code) 
relating  to  levy  of  taxes  for  bonds,  provides  in  part,  "The  county  tax 
collector  shall  turn  over  to  the  county  school  depository  or  depositories,  as 
designated  by  the  county  board,  all  money  collected  for  the  interest  and 
sinking  fund  of  all  bonds  issued  and  outstanding  against  any  such  school 
district." 

Section  237.18,  Florida  Statutes,  1941  (School  Code  1076),  ftirther 
relating  to  the  levy  of  taxes  provides  In  part,  "The  collector  shall  collect 
said  taxes  and  pay  over  the  same  promptly  as  collected  to  the  county 
school  depository  or  depositories,  to  be  used  as  provided  by  law." 

Section  193.65  (1  and  2),  Florida  Statutes,  1941,  provides  in  part, 
"The  commissions  for  assessing  and  for  collecting  all  special  school  dis- 
trict taxes  shall  be  audited  by  the  Board  of  Public  Instruction  of  each 
respective  county  and  taken  out  of  the  funds  of  the  respective  special 
school  districts  under  its  control  and  aUowed  and  paid  to  the  said  tax 
assessors  for  assessing  such  taxes  and  to  the  tax  collectors  for  collecting 
such  taxes." 

I  find  no  statutory  authority  lor  deducting  commissions  as  you  sug- 
gest; and.  in  addition,  the  above  statutes  which  specifically  direct  pro- 
cedure for  handling  collections  and  payment  of  commissions  seem  to 
prohibit  and  preclude  any  such  deductions. 

While  I  appreciate  the  saving  of  the  work  of  making  all  the  small 
checks  for  the  respective  districts,  this  is  a  matter  for  consideration  by 
the  Legislature  and  would  require  the  amendment  of  such  statutes  so  as 
to  permit  the  suggested  procedure. 
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May  27.  1943.— 043-116. 

TAX  COLLECTOR— FINAL  REPORTS 

QUESTION :  Are  Tax  Collectors  required  to  make  final  reports  under 
Section  193.50,  Florida  Statutes,  1941? 

To  Mrs.  Edna  M,  Piatt,  Tax  Collector,  fieSoto  Count)),  Arcadia,  Florida: 

I  wish  to  advise  that  Section  193.50,  Florida  Statutes,  1941,  which 
was  Section  7,  Chapter  20722,  Acts  of  1941,  provides  that  this  report  shall 
be  made,  and  of  course,  as  you  know,  neither  I  nor  any  one  except  the 
Legislature  can  tell  you  otherwise.  It  would,  therefore,  be  my  suggesttoD 
that  you  make  the  same  according  to  the  law. 

March  21,  1944.— 044-91. 

TAX  COLLECTOR  OF  OKEECHOBEE  COUNTY— FEES 

QUESTION:  1.  May  the  Tax  Collector  of  Okeechobee  County  now 
elect  to  come  under  Chapter  21918,  Laws  of  Florida,  Acts  of  1943,  or  must 
she  continue  subject  to  Chapter  20512,  Laws  of  Florida,  Acts  of  1941? 

2.  If  such  Tax  Collector  should  take  advantage  of  Chapter  21918, 
what  would  be  the  effect  of  her  so  doing? 

To  Hottorahh  Bryan  Willis,  State  Auditor: 

Chapter  21918  is  a  general  act  relating  to  the  commissions  of  all  Tax 
Assessors  and  Tax  Collectors  of  the  counties  of  the  State.  Chapter  20512, 
a  special  act,  relates  solely  to  the  commissions  of  the  Tax  Asse^or  and 
Tax  Collector  of  Okeechobee  County. 

Chapter  21918  provides  in  part: 

"Provided  further,  that  where  any  assessor  of  taxes  or  tax 
collector  in  the  State  of  Florida  Is  receiving  compensation  for  ex- 
penses in  conducting  his  office  or  by  way  of  salary  pursuant  to  any 
Act  of  the  Legislature  other  than  the  General  Law  fixing  compensa- 
tion of  assessors,  such  assessor  of  taxes  or  tax  collector  may  file  a 
declaration  in  writing  with  the  Board  of  County  Commissioners  of 
his  county  electing  to  come  under  the  provisions  of  this  Act,  and 
thereupon  such  assessor  or  collector  shall  be  paid  compensation  in 
accordance  with  the  provisions  of  Section  1  hereof,  and  shall  not  be 
entitled  to  the  benefit  of  the  said  special  or  local  act.  If  such  assessor 
of  taxes  or  collector  does  not  so  elect,  he  shall  continue  to  be  paid 
such  compensation  as  may  now  be  provided  by  law  for  such  assessor 
or  collector. 

"Section  2.  The  provisions  of  this  Act  shall  apply  to  taxes 
assessed  for  the  year  1943  and  subsequent  years,  and  commissions 
on  taxes  levied  for  prior  years  shall  be  paid  at  the  rate  In  effect  at 
the  time  of  the  passage  of  this  Act." 

It  Is  my  opinion  that  the  Tax  Collector  of  Okeechobee  County,  by 
complying  with  the  foregoing  quoted  provisions,  may  now  come  under 
Chapter  21918  there  being  no  limitation  as  to  the  time  when  such  election 
shall  l>e  made,  provided  such  election,  when  made,  should  not  operate 
unreasonably  or  cause  confusion. 

If  the  Tax  Collector  elects  at  this  time  to  come  under  Chapter  21918. 
1  am  of  the  opinion  that  in  view  of  the  provisions  ol  Section  2  of  said 
Chapter  she  should  after  such  election  be  paid  commissions  on  1942  taxes 
and  prior  years  as  allowed  in  Chapter  20512,  Acts  of  1941,  but  as  to  1943 
taxes  and  taxes  for  subsequent  years  she  should  be  paid  commissions  as 
allowed  in  Chapter  21918.  It  follows  also  that  after  such  election  is  made 
there  will  no  longer  be  any  authority  for  payment  in  any  year  to  the 
Tax  Collector  of  the  guaranteed  amount  of  $2,000  as  provided  by  Chapter 
20512. 


214  BlENNIAl,  REPORT  OP  THE  ATTORNEY  GENERAL 

January  13,  1944. — 044-14. 

TAX  ASSESSOR  AND  TAX  COUjECTOR— COMMISSIONS 

QUESTION:  What  is  the  method  of  computing  commissions  ol  Tax 
Assessors  and  Tax  Collectors,  under  Chapter  21918,  Section  1,  General 
Laws  of  1943? 

To  Honorable  D.  H.  Sloan,  Jr.,  Chrk  and  Attditor,  Polk-  Covnlt/,  Bartow,  Florida: 

The  Assessor  and  Collector  are  entitled  to  10  per  cent  on  the  first 
$5,000.00,  5  per  cent  on  the  next  $5,000.00,  3  per  cent  on  the  balance  of 
taxes  levied  up  to  the  amount  of  $50,000,000.00  and  2  per  cent  on  the 
balance.  tJnder  your  figures  the  Tax  Assessor  and  Tax  Collector  would 
receive  10  per  cent  on  the  first  $5,000.00  of  the  $426,000.00  total,  5  i>er 
cent  on  the  next  $5,000.00  of  said  amount,  and  3  per  cent  on  the  balance, 
which  would  be  3  per  cent  of  $416,000.00.  This  seems  to  be  the  only  con- 
struction that  you  can  place  upon  this  act  because  it  provides  for  a  com- 
mission of  10  per  cent  on  the  first  $5,000.00,  5  per  cent  on  the  next  $5,000,00 
and  3  per  cent  on  the  balance  up  to  an  assessed  valuation  of  $50,000,000.00 
and  2  per  cent  on  the  balance,  (this  balance  being  the  assessed  valuation 
In  excess  of  $50,000,000.00), 

September  22,  1944.— 044-281. 

TAX  ASSESSOR  AND  TAX  COLLECTOR— COMUnSSIONS 

QUESTION:  What  commissions  should  be  paid  to  the  Tax  Collector 
and  the  Tax  Assessor,  imder  Chapter  18879,  Acts  of  1937,  and  Chapter 
21918,  Acts  of  1943? 

To  Mr.  Oliver  Lawtoti.  Serr«l.ar%i-Tr»at'HTer.  St.  Aaguttiitr  Port, 

Waterway  and  Bearh  Commission,  St.  Atigunitnf,  Florida.: 

It  appears  that  the  Commissioners  of  the  St.  Augustine  Port,  Water- 
way and  Beach  District  are  of  the  opinion  that  1  per  cent  is  all  that 
should  be  paid  to  the  Tax  Collector  and  Tax  Assessor  as  fixed  by  Chapter 
18879,  Acts  of  1937. 

Investigation  discloses  that  Chapter  18879,  Acts  of  1937,  was  repealed 
by  Chapter  17876,  Acts  of  1937,  by  the  circumstance  that  whUe  the  number 
of  the  chapter  would  tend  to  indicate  that  it  was  a  prior  act,  It  in  fact 
became  a  law  a  few  days  after  Chapter  18879,  and  repealed  the  former 
special  act. 

Chapter  20936,  Acts  of  1941,  was  the  applicable  law  prior  to  the 
passage  of  Chapter  21918,  Acts  of  1943,  which  Is  the  present  law. 

Section  2  of  Chapter  21918,  Acts  of  1943,  provides  as  follows: 

"The  provisions  of  this  act  shall  apply  to  taxes  assessed  for  the 
year  1943  and  subsequent  years  and  commissions  on  taxes  levied  for 
prior  years  shall  be  paid  at  the  rate  in  effect  at  the  time  of  the 
passage  of  this  act." 
This  would  mean  that  commissions  on  taxes  assessed  for  prior  years 
shall  be  paid  as  prescribed  by  Chapter  20936  of  the  Acts  of  1941. 

I  trust  that  this  will  make  plain  the  matter,  which  has  been  com- 
plicated by  the  peculiar  circumstances  of  the  repeal  of  the  provisions  of 
Chapter  18879  applicable  to  the  compensation  of  Tax  Collectors  and  Tax 

Assessors. 

February  17,  1943.— 043-51. 

TAX  ASSESSOR  AND  TAX  COLLECTOR— FEES 

QUESTION:  1.  In  calculating  the  compensation  of  $2,400  guaran- 
teed to  the  officers  under  the  provisions  of  Chapter  19127,  Acts  of  1939, 
should  receipts  from  the  following  sources  be  included:  (a)  from  tax  re- 
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demptiona  to  the  Assessor  under  Section  193.66,  and  to  the  Tax  Collector 

under  Section  193.52.  Florida  Statutes,  1941;  (b)  receipts  to  the  Tax  Col- 
lector arising  from  tiie  sale  of  motor  vehicle  license  tags;  (c)  commissions 
on  assessment  or  collection  of  intangible  taxes  under  Section  199.067 

2.  If  only  the  "net  commissions"  as  set  out  In  Section  1  of  the  act 
are  to  be  considered,  does  the  expression  "net  commissions"  mean  the  net 
amount  of  such  commissions  after  deducting  the  expenses  of  the  office, 
or  does  it  merely  mean  the  net  amount  received  for  such  commissions? 

To  Honorable  Bryan  Willis,  State  Aitditor: 

Although  said  Chapter  19127,  Laws  of  Florida,  Acts  of  1939  may  be 

unconstitutional  and  void  as  being  in  violation  of  Section  20  and  maybe 
Section  21,  Article  m,  Florida  Constitution,  we  will  not  attempt  to  pass 
upon  the  constitutionality  of  the  Act  in  this  opinion.  Under  said  Chapter 
19127,  <1)  the  County  Assessor  of  taxes  of  Bradford  County,  Florida,  is 
entitled  to  receive  certain  stated  compensation  for  assessing  general  and 
special  taxes  and  a  certain  stated  compensation  for  assessing  special  tax 
district  taxes;  and  (2)  the  County  Tax  Collector  of  Bradford  County, 
Florida,  is  entitled  to  receive  certain  stated  compensation  for  collecting 
genei^l  and  special  taxes,  Including  Ucense  taxes  by  express  words,  and  a 
certain  stated  compensation  for  collecting  special  tax  district  taxes.  Gen- 
eral taxes  are  those  taxes  levied  and  collected  for  the  support  of  the  gov- 
ernment, whereby  the  government  exists,  and  are  exacted  in  return  for 
the  general  Ijeneflts  of  government  and  not  for  specific  benefits:  this  being 
true  it  seems  that  tangible  and  intangible  taxes  and  other  like  levies  should 
be  considered  as  general  taxes  within  the  purview  of  Chapter  19127.  Spe- 
cial taxes  are  usually  considered  as  compensation  for  special  benefits  to 
the  party  paying.  Corporate  privilege  taxes,  excise  taxes,  gasoline  taxes, 
mileage  taxes,  privilege  taxes  (25  Words  and  Phrases  215,  et  seq.).  There- 
fore, it  would  seem  that  all  license  taxes  collected  by  the  Tax  Collector  are 
within  the  purview  of  Chapter  19127,  Including  license  taxes  for  motor 
vehicles.  The  fees  payable  to  the  Tax  Assessor  and  Tax  Collector  upon 
redemption  of  delinauent  taxes  under  Sections  193,52  and  193.66,  Florida 
Statutes,  1941,  are  nonetheless  compensation  for  assessing  and  collecting 
taxes,  although  not  paid  until  some  time  subsequent  to  the  date  earned. 
These  taxes  appear  to  be  within  the  purview  of  Chapter  19127. 

I  am,  therefore  of  the  opinion: 

1.  That  in  calculating  the  compensation  of  $2,400  guaranteed  to  the 
officers  under  the  provisions  of  Chapter  19127.  Acts  of  1939,  receipts  from 
the  following  sources  should  be  Included:  (a)  from  tax  redemptions  to 
the  Assessor  under  Section  193.66,  and  to  the  Tax  Collector  under  Section 
193.52,  Florida  Statutes,  1941;  (b)  receipts  to  the  Tax  Collector  arising 
from  the  sale  of  motor  vehicle  license  tags;  and,  (c)  commissions  on 
assessments  or  collection  of  intangible  taxes  under  Section  199,06, 

2.  That  the  "net  commissions"  mentioned  in  the  Act  are  to  be  con- 
sidered as  the  net  amount  of  such  commissions  after  deducting  the 
expenses  of  the  office  but  not  including  the  salary  allowed  tlie  Coiinty 
Assessor  and  Tax  Collector  under  the  general  laws. 

The  purpose  of  the  Act  is  to  guarantee  the  officer  a  salary  of  $2,400,00 
per  annum  and  if  the  net  commissions  to  which  the  officer  is  entitled  as 
salary  do  not  amount  to  the  sum  of  $2,400.00.  then  a  sum  sufficient  to 
make  up  the  difference  ttetween  said  sum  and  $2,400.00  is  to  be  taken 
from  the  genexal  revenue  fund  of  the  county. 

May  26,  1943,-043-120. 

TAX  ASSESSOR  AND  TAX  COLLECTOR— PEES 

QUESTION:  Should  the  twenty-five  cent  charge  per  application, 
allowed  Tax  Collectors  by  Section  320.04,  Florida  Statutes,  1941,  be  in- 
cluded in  the  net  commission  allowed  and  received  by  the  l^x  Collector, 
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under  Section  2  of  Chapter  19127,  Acts  of  1939,  when  aggr^ating  the 
income  of  the  office  under  said  section? 

To  Mr.  Joe  SUt  Williami,  Attorney)  at  Law,  Lake  Butler,  Florida: 

Letters  and  affidavits  of  members  of  the  Legislature  as  to  what  they 
intended  to  accomplish  by  any  particular  act  are  of  doubtful  verity,  if  at 
all  admissible  (Security  Feed  and  Seed  Company  vs.  Lee,  138  Fla.  592, 
189  So.  869,  text  870;  59  C.J.  1017  Section  604, >  The  general  rule  is  that 
evidence  by  a  member  of  the  Legislature,  or  by  a  third  person,  is  not 
admissible  on  the  question  of  legislative  intent  (59  C.  J.  1038  Section  615.) 
This  being  true,  little  consideration  may  be  given  to  the  letters  relating 
to  the  mtent  of  the  Legislature  when  it  enacted  said  1939  Act. 

Prior  to  the  enactment  of  said  Chapter  19127  the  compensation  of 
the  Tax  Assessor  and  the  Tax  Collector  of  Bradford  county  was  evidently 
governed  by  Chapter  16954,  Laws  of  Florida,  Acts  of  1935.  There  appears 
what  may  be  a  materia!  difference  between  said  Chapters  16954  and  19127. 
Section  2  of  said  (Chapter  169 54,  Laws  of  Florida,  Acts  of  1935,  provided 
that  "in  the  event  the  commissions  .  .  .  under  the  provisions  of  Section  1 
hereof,  or  otherwise,  shall  not  amount  in  the  aggregate  to  the  sum'  of 
$2300.00,  the  county  commissioners  shall  allow  and  pay  .  .  .  the  difference 
between  the  aggregate  amount  so  received  and  $2300.00"  from  the  Gen- 
eral Revenue  Fund  of  the  county  to  the  said  Tax  Assessor  or  Tax  Collector. 
The  language  of  Section  2  of  said  Chapter  19127  is  substantially  the  same 
as  the  above  quoted  language  from  the  1935  Act.  However,  It  omits  the 
words  "or  otherwise"  used  in  the  1935  Act.  Under  Section  1  of  said  Chap- 
ter 19127.  the  Tax  Collector  is  entitled  "to  commissions  upon  the  aggregate 
amount  of  the  taxes,  general  or  special,  collected,  including  license  taxes, 
but  not  on  each  separately."  The  above  reference  to  "Including  Ucense 
taxes"  seems  sufficient  to  include  motor  vehicle  Ucense  chaises,  as  such 
are  referred  to  and  designated  as  license  taxes  by  Section  13,  Article  IX, 
Florida  Constitution. 

When  we  construe  said  Chapter  19127  in  connection  with  Sections 
320.03  and  320.04.  Florida  Statutes,  1941,  we  find  that  the  Legislature,  by 
a  general  statute,  has  provided  that  the  Tax  Collector  shall  receive  a 
service  charge  of  twenty-five  cents  for  each  application  for  a  motor  ve- 
hicle Ucense  handled  in  lieu  of  all  other  fees  and  commissions,  or,  as 
expressed  in  the.  statute,  "as  full  compensation  for  all  services  rendered 
in  connection  with  the  handling  of  the  application."  Section  320.04, 
Florida  Statutes,  1941,  provides  that  said  twenty-five  cents  "shaU  be  re- 
tained by  the  tax  collector  as  other  fees  accruing  to  the  tax  collector's 
office." 

Except  for  the  provisions  contamed  in  said  Sections  320.03  and  320.04, 
Florida  Statutes,  1941,  the  Tax  Collector,  under  the  provisions  of  Chapter 
19127  would  be  entitled  to  a  commission  on  the  amount  collected  as  license 
taxes  on  automobiles.  It  seems  clear  from  Section  320.04,  Florida  Statutes. 
1941,  that  the  Legislature  intended  the  twenty-five  cent  fees  allowed  by 
said  section  to  be  m  lieu  of  the  fees  the  Tax  Collector  would  otherwise  be 
entitled  to  under  the  fee  laws  applicable  to  them.  In  other  words,  the 
said  sum  is  the  Tax  Collector's  commission  for  coUecting  the  taxes  and 
issuing  the  Ucense,  and  is  to  be  substituted  in  lieu  of  his  general  com- 
pensation for  that  item. 

Because,  under  the  motor  vehicle  laws,  the  sum  of  twenty-flve  cents  is 
substituted  in  Ueu  of  any  sum  the  Tax  Collector  of  Bradford  county  might 
be  entitled  to  under  the  provisions  of  Chapter  19127,  I  am  of  the  opinion 
that  such  compensation  should  be  included  in  calculating  the  Tax  Col- 
lector's compensation  under  Chapter  19127,  notwithstanding  the  absence 
of  the  words  "or  otherwise"  from  the  1941  Act, 

The  law  in  question,  Chapter  19127,  Laws  of  Florida,  Acts  of  1939, 
is  no  limitation  upon  the  total  compensation  which  may  be  earned  by 
the  County  Assessor  of  taxes  or  the  County  Tax  Collector,  but  is  merely 
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intended  to  g^iarantee  such  officials  the  sum  set  out  in  said  act.  The 
fees  received  In  connection  with  the  sale  of  automobile  tags  should  be 
counted  in  determining  whether  or  not  the  income  of  the  office  is  equal 
to,  exceeds,  or  is  less  than,  the  amount  guaranteed  by  the  said  act.  How- 
ever, the  official  receives  all  the  fees  and  compensation  earned  by  his 
office  from  whatever  source,  even  though  they  may  exceed  the  sum  guar- 
anteed by  the  said  1939  Law,  so  long  as  the  total  of  such  fees  and  com- 
pensation do  not  exceed  the  limit  placed  upon  the  compensation  of  such 
official  by  Section  145.01,  Florida  Statutes,  1941,  which  is  the  general  law 
upon  this  question. 

TAX  SALE  CERTIFICATES  AND  DEEDS 

March  29.  1943.— 043-89. 

CANCEliATION  —  ASSESSMENTS     EXCEEDINO     CONSTITUTIONAL 

EXEMPTION 

QUESTION;  Would  a  widow,  claiming  exemption  under  Article  tX, 
Section  9  of  the  Constitution  of  the  State  of  Florida,  be  entitled  to  cancel- 
lation of  all  or  a  portion  of  a  tax  certificate  where  assessment  exceeded 
$500.00,  or  should  such  property  be  offered  for  sale  under  the  Murphy  Act? 

To  Honorable  F.  C.  BUiot,  Secretary,  TrutUet  of  the  IntertKU  Improvemtnt  Fund: 

Since  the  case  of  Shuptrine  vs.  Wohl,  recited  in  3  So.  2d.  524,  laying 
down  the  doctrine  that  in  cases  of  "special  equities,"  redemption  of  tax 
certificates  is  permitted  where  the  facts  and  circumstances  show  that  the 
lands  should  not  have  reverted  under  Chapter  18296,  Acts  of  1937,  the 
Trustees  have  wide  discretion  in  determining  whether  or  not  redemption 
of  certificates  should  be  authorized.  However,  each  case  should  be  taken 
separately  and  no  general  rule  may  be  exactly  fixed  as  to  what  "special 
equities"  authorize  cancellation. 

From  the  certificate  furnished  by  the  Clerk  in  this  matter,  the  valu- 
ation of  the  property  in  1933,  the  tax  year  for  which  it  was  assessed,  was 
$600.00.  The  taxpayer  Is  entitled  to  $500.00  exemption  under  the  Con- 
stitution of  the  State  of  Florida  and  because  of  this  "special  equity,"  it 
is  my  opinion  that  the  Trustees  are  authorized,  on  such  showing,  to  direct 
that  the  certificate  be  cancelled  and  taxes  be  paid  on  valuation  based  on 
difference  between  assessment  and  exemption. 

June  9,  1943.— 043-140. 

CANCKLLATION  OF  TAX  CERTIFICATES 

QUESTION:  Does  the  redemption  of  tax  certificates  representing 
taxes  for  1933,  1934  and  1935  on  May  15,  1939,  and  the  payment  of  1932 
and  1936  taxes,  authorize  cancellation  of  tax  certificates  outstanding  for 
1925  taxes,  pursuant  to  Chapter  20981,  Laws  of  Florida.  Acts  of  1941? 

To  Bnnorabh  P.  C.  Elliot,  SecTtitary,  Truttfief  of  the  Internal  Improvement  Fvnd: 

Chapter  20981,  Laws  of  Florida,  Acts  of  1941,  provides  for  cancellation 
of  certain  tax  certificates  which  were  "frozen"  by  virtue  of  Chapter  16252, 
Acts  of  1933,  as  amended  by  Chapter  17400,  Acts  of  1935. 

It  appears  that  tax  certificates  representing  taxes  for  1933,  1934  and 
1935  were  redeemed  May  15,  1939  and  taxes  of  1932  and  1936  were  paid. 
Under  such  circumstances  the  certificate  for  the  year  1925  was  not  frozen 
pursuant  to  Chapter  16252  which  required  payment  prior  to  July  1,  1937, 
and  was  not  frozen  pursuant  to  Chapter  17400,  as  the  taxes  for  1937  and 
1938  were  unpaid  on  June  9.  1939,  the  date  lands  were  forfeited  to  the 
State  pursuant  to  Chapter  18296,  Acts  of  1937. 

It  is,  therefore,  my  opinion,  under  the  facts  as  stated,  that  the  said 
CM-tificate  was  not  "frozen"  and  title  vested  in  the  State  of  Florida  on 
June  9,  1939. 
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August  13,  1&43.— 043-206. 

CERTIFICATES  PURCHASED  BY  THE  STATE 

QUESTION:  Under  Section  36  of  Chapter  22079,  Acts  of  1943,  are 
tax  certificates  issued  in  1941  for  the  1940  taxes  to  the  State  Treasurer 
subject  to  the  provisions  of  this  section  in  like  manner  and  to  the  same 
effect  that  1942  certificates  which  were  Issued  to  the  count;  will  be  when 
these  certificates  become  two  years  old? 

To  Honorable  J.  M.  Lee,  State  Comptroller: 

I  wish  to  advise  that  I  have  had  this  question  under  consideration 
for  some  time  and  I  have  come  to  the  conclusion  that  in  construing  the 
1943  Act,  particular bf  Section  36,  to  which  you  refer,  It  is  necessary  to 
take  into  consideration  the  history  of  our  tax  laws.  As  you  know,  all 
certificates  prior  to  the  1941  Act,  which  is  Chapter  20722,  were  known  as 
"state  certificates"  although  the  county  had  an  interest  in  the  certificate 
and  when  the  same  was  purchased  or  redeemed  the  county  received  its 
interest  in  the  certificate  in  full.  More  properly,  the  certificate  should 
have  been  called  "state  and  county  certificate."  When  we  adopted  the 
Constitutional  Amendment  in  1940  prohibiting  the  State  from  levying  ad 
valorem  taxes,  the  State  therefore  ceased  to  have  any  Interest  in  any 
taxes  levied  upon  real  estate  after  1940,  With  this  in  mind,  the  1941 
Act  that  I  have  referred  to,  was  adopted  and  tax  certificates  were  there- 
after referred  to  in  the  Act  as  "county  certificates"  even  though  the  State 
still  had  an  interest  In  the  tax  certificates  sold  in  1941.  So  the  Legislature, 
in  providing  for  a  general  system  of  foreclosure  in  1943,  by  the  section  of 
the  chapter  you  have  referred  to,  called  these  certificates  "county  certifl- 
cates"  and  then  provided  that  all  certificates  for  1940  taxes  which  were 
sold  to  the  State  and  unredeemed  were  to  be  included  in  the  chancery 
proceedings  authorized  in  the  year  1943  to  the  same  effect  as  if  they  were 
owned  solely  by  the  county.  The  interests  of  the  State  of  Florida  in  such 
taxes  were  to  be  distributed  by  the  Clerk  when  the  proceeds  thereof  were 
available  for  distribution  and  payment  as  provided  by  the  Act. 

I  think  what  the  Legislature  intended  was  that  the  county  should 
foreclose  tax  certificates  in  1943.  but  the  Legislature  was  endeavoring  to 
be  careful  in  preserving  to  the  State  of  Florida  the  interest  it  then  had  In 
those  certificates  and  therefore  this  proviso  was  inserted  with  that  par- 
ticular purpose  in  mind  and  thus  there  is  no  question  that  when  tax 
certificates  in  which  the  State  of  Florida  has  an  interest  are  foreclosed 
by  the  county,  the  State  is  to  receive  payment  of  this  Interest  under  the 
provisions  of  this  act. 

I  therefore  now  hold  that  tax  certificates  issued  to  the  State  Treasurer 
in  1941  for  the  1940  taxes  are  subject  to  the  provisions  of  this  section  in 
like  manner  and  to  the  same  effect  that  1942  tax  certificates  which  were 
issued  to  the  county  will  be  when  these  certificates  become  two  years  old 
and  that  the  same  should  be  foreclosed  in  1943  as  provided  in  the  section 
of  this  act  that  is  under  consideration. 


May  25,  1944.— 044-154. 

COUNTY  TAX  LIENS— FORECLOSURE  PROCEEDINGS 

QUESTION:  Are  the  provisions  of  the  Soldiers'  and  SaUors'  Relief 
Act  of  1940  applicable  to  an  action  instituted  by  a  county  under  the  pro- 
visions of  Section  36,  Chapter  20722,  Laws  of  Florida,  Acts  of  1941,  as 
amended  by  Section  13,  Chapter  22079,  Laws  of  Florida,  Acts  of  1943,  for 
the  foreclosure  of  county  tax  liens  upon  real  estate? 
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To  Honorable  B.  M.  Strmgf»liov>,  Chairman,  Board  of  County  CommUihnert, 

L»e  Cotiaty,  Fort  Myert,  Florida: 

In  this  connection  I  call  your  attention  to  Section  560,  Title  50,  XS.  S. 
C.  A.,  wherein  it  is  in  part  provided  that: 

"(1)  The  provlstons  of  this  section  shall  apply  when  any  taxes 
or  assessments,  whether  general  or  special  (other  than  taxes  on 
income),  whether  falling  due  prior  to  or  during  the  period  of  mili- 
tary service,  In  respect  of  personal  property,  money,  or  credits,  or 
real  property  owned  and  occupied  for  dwelliii*,  professional,  business, 
or  agricultural  purposes  by  a  person  in  military  service  or  his  de- 
pendents at  the  commencement  of  his  period  of  military  service  and 
still  so  occupied  by  his  dependents  or  employees  are  not  paid. 

"(2)  No  sale  of  such  property  shall  be  made  to  enforce  the 
collection  of  such  tax  or  assessment,  or  any  proceeding  or  action 
for  such  purpose  commenced,  except  upon  leave  of  court  granted 
upon  application  made  therefor  by  the  collector  of  taxes  or  other 
officer  whose  duty  It  is  to  enforce  the  collection  of  taxes  or  assess* 
ments.  The  court  thereupon,  unless  in  its  opinion  the  ability  of 
the  person  in  military  service  to  pay  such  taxes  or  assessments  is 
not  materially  affected  by  reason  of  such  service,  may  stay  such 
proceedings  or  such  sale,  as  provided  in  this  Act,  for  a  period  ex- 
tending not  more  than  six  months  after  the  termination  of  the 
period  of  military  service  of  such  person. 

"(3)  When  by  law  such  property  may  be  sold  or  forfeited  to 
enforce  the  collection  of  such  tax  or  assessment,  such  person  In 
military  service  shall  have  the  right  to  redeem  or  commence  an 
action  to  redeem  such  property,  at  any  time  not  later  than  six 
months  after  the  termination  of  such  service,  but  In  no  case  later 
than  six  months  after  the  date  when  this  Act  ceases  to  be  in  force; 
but  this  shall  not  be  taken  to  shorten  any  period,  now  or  hereafter 
provided  by  the  laws  of  any  State  or  Territory  for  such  redemption," 

It  is  my  opinion  that  the  provisions  of  the  section  above  quoted  are 
applicable  to  an  action  Instituted  by  a  county  for  the  foreclosure  of  its 
tax  liens  under  the  provisions  of  the  Florida  Statutes  above  cited,  if  the 
property  involved  has  the  character  of  ownership  and  possession  referred 
to  in  said  section. 

May  12,  1943.— fl43 -111. 

MURPHY  ACT— REDEMPTION  OF  CERTIFICATES 

QUESTION;  On  August  8.  1938  "A"  purchased  tax  sale  certificates 
No.  1475.  sale  of  August  5,  1929  and  No.  3179,  sale  of  September  4,  1833, 
covering  the  NE'A  of  NEV4  of  NWVi,  Section  29.  Township  32  South,  Range 
38  East,  via  the  Murphy  Act.  Said  certificates  remain  outstanding  and 
uncancelled. 

On  April  29,  1943,  "B"  purchased  tax  sale  certificates  No.  648.  sale  of 
August  4,  1941,  and  No.  1047.  sale  of  July  31.  1942,  covering  the  NE14  of 
NE1/4  of  NWVi  of  Section  29,  Township  32  South,  Range  38  Eact.  The 
question  is,  can  *'B"  at  this  time,  redeem  the  certificates  purchased  by 
"A"  or  must  he  wait  until  August  4,  1943.  at  which  time  he  may  make 
application  for  a  tax  deed  and  redeem  them  at  that  time?  Or  will  It  be 
Possible  for  him  to  redeem  them  at  this  time  and  leave  them  in  my  cus- 
tody untU  August  4,  1943,  at  which  time  a  tax  deed  may  be  applied  for? 

To  BonarahU  Donglat  Baker,  CUrk  of  the  Cireuit  Conrt,  Indian  RivfT  County, 
Vero  Btaeh,  Florida: 

In  reply  I  wish  to  advise  that  I  am  of  the  opinion  that  "B"  can 
redeem  the  certificates  purchased  by  "A"  but  if  he  does  so  it  would  be 
the  same  thing  as  If  he  had  paid  the  taxes  and  that  amount  could  not 
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be  included  in  the  Hen  that  he  would  have  when  he  made  appUcation  for 
a  tax  deed  in  August  1943.  So,  In  fact,  if  "B"  desires  to  protect  himself 
to  the  extent  that  he  will  get  back  any  money  that  he  puts  up  to  redeem 
"A's"  tax  certificates  he  should  wait  until  he  makes  appUcation  for  a  tax 
deed,  at  which  time  he  will,  of  course,  he  required  to  redeem  the  tax 
certificates  held  by  "A". 

Ordinarily,  as  you  know,  I  do  not  give  opinions  to  anyone  except 
state  officers,  hut  knowing  that  you  are  having  a  somewhat  difficult  time 
securing  opinions  in  the  usual  manner,  I  have  made  an  exception  In  this 
instance. 

June  25,  1943.— 043-146. 

MURPHY  ACT— REVERSION  OP  COUNTY  LANDS  TO  STATE 

QtJESTION:  Do  county  lands  revert  to  the  State  where  tax  certifi- 
cates were  sold  subsequent  to  the  acquisition  for  taxes  levied  for  the  year 
the  land  was  acquired? 

To  Honorable  F.  C.  Elliot,  Sfcretari),  Trust eet  of  the  lateriial  Improvement  Fund: 

You  have  requested  an  opinion  as  to  ownership  by  the  State  of  Florida 
of  certain  lands  acquired  by  Hillsborough  County  by  purchase  on  July 
15,  1937,  there  being  tax  certificates  sold  on  the  lands  in  1928  for  1927 
taxes  and  1933  for  1932  taxes. 

Although  the  lands  were  acquired  by  the  county  prior  to  the  time  of 
the  perfecting  of  the  hen  by  final  assessment  of  taxes  for  1927,  our  statutes  , 
provide  for  attaching  of  the  hen  as  of  January  1st  of  the  year  for  which 
the  assessment  and  levy  are  made.  Consequently  when  the  county  ac- 
quired the  land  there  was  no  assessment  for  1927  but  the  proceeding  being 
completed  during  1927,  the  State  acquired  a  valid  lien.  See  United  States 
V.  Alabama,  313  U.  S.  274,  85  L.  Ed.  1327,  There  being  certificates  out- 
standing for  1928,  the  title  to  land  covered  by  such  certificates  became 
vested  in  the  State  pursuant  to  Chapter  18296,  Laws  of  Florida,  1937, 
and  such  certificates  are  not  now  cancellable,  the  Uen  represented  by 
the  certificates  having  merged  with  the  title,  certificates  for  1933  having 
been  outstanding  on  said  property  also. 

Although  the  question  of  tax  exemption  might  be  raised  as  to  the 
1933  certificates  no  exemption  may  be  claimed  under  the  1928  certificates, 
but  all  such  certificates  might  have  been  cancelled  under  Sections  194.34, 
194.28  or  194.33,  Laws  of  Florida,  Acts  of  1941 ,  had  such  action  been  taken 
prior  to  June  9,  1939,  However,  there  being  vaUd  certificates  outstanding 
on  such  date,  the  land  became  vested  in  the  State  pursuant  to  Chapter 
18296,  Laws  of  Florida,  Acts  of  1937.   (Murphy  Act). 

You  are  also  advised  that  the  Trustees,  by  virtue  of  Chapter  21684, 
Laws  of  Florida,  1943,  have  power  to  sell  the  land  in  question  to  the  county 
at  private  sale  and  without  notice. 

October  26,  1944.— 044-313. 

SALE  OF  LANDS— TITLE  VESTED  IN  COUNTY 

QUESTION:  Does  the  sale  mentioned  in  Section  194.55,  as  amended 
by  Section  21.  Chapter  22079,  Laws  of  Florida,  Acts  of  1943,  refer  solely 
to  the  pubUc  sale  to  be  made  by  the  Clerk  of  any  parcel  described  in  the 
decree  and  In  no  wise  have  any  bearing  upon  or  anything  to  do  with  the 
costs  and  expenses  paid  by  the  county  in  its  suit  provided  for  in  Sec- 
tion 36? 

To  Honorable  Hint  on  J.  Baker,  Count  if  At  lor  net/,  Fernandina,  Florida: 

A  study  of  Section  36  Indicates  that  it  pertains  to  the  manner  in 
which  lands,  against  which  there  are  tax  certlficatos  two  years  old,  vest 
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in  a  county  alter  the  filing  of  a  bill  of  complaint  by  the  county,  notice  to 
former  owners  of  the  property  to  show  cause  why  the  fee  simple  title  should 
not  be  decreed  to  be  vested  in  said  county,  and  subsequent  entry  of  a 
final  decree. 

Section  44  provides  that,  after  the  Board  of  County  Commissioners  has 
fixed  a  price  of  not  less  than  50  per  cent  of  the  amount  of  the  last  assessed 
valuation  appearing  upon  the  county  tax  roll  for  each  parcel  of  land  vesting 
in  the  county  under  Section  36,  the  Board, 

".  .  .  shall  sell  and  convey  such  lands  at  public  sale  In  the  follow- 
ing manner:  Any  person  desiring  to  purchase  any  parcel  of  said 
land  shall  deposit  with  the  Clerk  of  the  Circuit  Court  the  amount  of 
his  initial  bid,  which  shall  be  not  less  than  the  price  as  determined 
by  the  Board  of  County  Commissioners  and  recorded  in  the  book 
marked  'County  Lands  Acquired  for  Delinquent  Taxes,'  plus  the 
estimated  cost  of  advertislns  the  same  for  public  sale,  and  all  fees  of 
the  Clerk  incident  thereto  provided  by  law, . , ."  (Emphasis  supplied). 
That  after  sale, 

"...  the  Clerk  of  the  Circuit  Court  shall  first  pay  the  costs  of 
sale,  and  the  fees  of  the  County  Tax  Collector,  and  the  Clerk  of  the 
Circuit  Court,  and  shall  distribute  the  balance  of  the  proceeds  from 
the  sale  of  the  lands  to  the  municipaUty  (if  lands  are  situated  in 
one)  and  the  County,  ratably  in  proportion  to  the  amount  of  taxes 
so  calculated  to  be  due  each.  .  ." 

It  is  my  opinion  that  the  sale  referred  to  In  Section  44,  the  pertinent 
provisions  for  wliich  are  quoted  atiove,  refers  to  the  public  sale  to  be  made 
by  the  Clerk  of  county  lands  acquired  for  delmquent  taxes,  and  to  no 
other  sale,  and  that  from  the  proceeds  of  such  sale  the  Clerk  shall  pay. 
first,  the  costs  of  sale,  such  as  the  cost  of  advertising,  and  the  Clerk's 
fees  and  commissions  in  connection  with  the  appUcation  for  sale,  holding 
the  sate  and  issuance  of  and  recording  the  deed;  second,  the  fees  of  the 
County  Tax  Assessor,  that  is,  2  per  cent  commission  on  the  taxes  sub- 
sequent to  the  year  represented  by  the  certificate  and  which  taxes  were 
not  extended  on  the  tax  roll;  third,  the  fees  of  the  County  Tax  Collector, 
which  would  be  the  Collector's  fees  in  the  face  of  the  tax  certificate  which 
was  included  in  the  bill  of  complaint  as  a  basis  for  the  title  acquired  by 
the  county;  and  fourth,  the  fee  of  the  Clerk  of  the  Circuit  Court  for  re- 
cording the  decree  of  the  court  in  the  liook  marked  "County  Lands  Ac- 
quired for  Delinquent  Taxes,"  and  other  fees  not  included  in  the  suit 
brought  by  the  Board  of  County  Commissioners. 

INTANGIBLE  PERSONAL  PROPERTY  TAXATION 

December  30.  1944.— 044-352. 

DISTRIBUTION  OF  INTANGIBLE  TAX  MONEY 

QUESTION:  Should  intangible  personal  property  taxes  asses^d 
under  Chapter  20724,  Acts  of  1941,  but  collected  after  the  enactment  of 
Chapter  21943.  Acts  of  1943.  be  distributed  In  accordance  with  the  pro- 
visions of  the  1941  or  of  the  1943  Act? 

To  UonoTohle  J*  5f,  i/fle.  SUite  Cti-ttt pt roller : 

Section  33,  Chapter  20742,  Laws  of  Florida,  Acts  of  1941,  provided  for 
the  distribution  of  the  intangible  tax  money  collected  and  placed  in  the 
State  Treasury  by  the  several  counties  of  the  State.  Section  3.  Chapter 
21943,  Laws  of  Florida,  Acts  of  1943.  amended  Section  33  of  the  1941 
Act  and  changed  the  manner  of  distribution  set  out  in  the  1941  Act. 

Section  4  of  the  1943  Act  provided  that  "as  to  Sections  1  and  2 
hereof,  this  Act  shall  take  effect  on  January  1 ,  1944,  and  as  to  Section  3 
hereof,  this  Act  shall  take  effect  upon  becoming  a  law."  The  said  1943 
Act  became  a  law  on  June  5,  1943. 
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It  is  my  opinion  that  the  distribution  should  be  made  under  the 
1941  Act  as  to  all  intangible  taxes  assessed  and  collected  on  the  1943  roll 
prior  to  the  fifth  day  of  June,  1943,  and  the  Chapter  21943  would  only 
apply  to  the  distribution  of  the  taxes  collected  subsequent  to  that  date, 
this  because  of  the  fact  that  while  Section  3  of  Chapter  21943  became 
effective  upon  the  Act  becoming  a  law,  which  occurred  when  it  was  ap- 
proved by  the  Governor  on  June  5,  1943,  Sections  1  and  2  did  not  become 
effective  until  January  1,  1944. 

June  3,  1943.— 043-128. 

LEGAL  RESIDENCE 

QUESTION:  "A"  and  "B"  have  been  assessed  with  intangible  tax 
for  the  years  1938,  1939,  1940,  1941  and  1942,  the  assessment  being  based 
on  a  joint  Federal  Income  Tax  return  and  filed  by  them  for  the  year 
1937.  "A"  claims  to  be  the  owner  of  the  intangibles  but  claims  residence  in 
New  Jersey,  "B"  was  a  resident  of  Florida  many  years  before  her  mar- 
riage to  "A"  and  stm  is.  but  he  contends  that  his  marriage  does  not  make 
him  a  resident  of  Florida  and  therefore,  even  though  he  resides  here 
and  his  wife  receives  homestead  exemption  on  their  home  he  is  not  liable 
for  the  intangible  tax.    Is  he  taxable  on  his  intangibles? 

* 
To  Bonorable  Chai.  A.  Wilcox,  Tax  Astetior,  Pinellat  Cotinty. 
Clearwater,  Florida; 

I  wish  to  advise  that  the  mere  fact  that  "A"  married  a  resident  of  this 
State  would  not  in  and  of  itself  make  him  a  resident  of  the  State  of  Florida. 
So,  unless  you  can  submit  more  proof  of  residence  in  Florida  than  Just  the 
man's  marriage  to  a  resident  of  Florida,  I  woiild  be  forced  to  hold  that  he 
would  not  be  taxable  on  his  intangibles. 

September  19,  1944.— 044-275. 

MANUFACTURING  COMPANY  AND  SUBSIDIARY 

QUESTION:  A  corporation  of  Cleveland,  Ohio,  owns  and  operates 
a  large  plant  In  Duval  County,  manufacturing  wood  rosin  and  turpentine. 
It  also  owns  a  subsidiary  company,  which  manufactures  gum-  turpentine 
and  rosin  and  its  by-products.  Part  of  the  manufactured  products  are 
sold  and  billed  direct  from  its  Jacksonville  office,  thereby  creating  ac- 
counts receivable  upon  their  books.  When  payments  are  made  the  funds 
are  transferred  immediately  to  the  home  office. 

Are  the  company  and  its  subsidiary  subject  to  the  intangible  tex 
for  the  amount  of  the  accounts  receivable  on  their  books  at  the  Duval 
County,  Florida  branch  office? 

To  Honorable  J.  M.  Lee.  Slate  ComptToUpr: 

In  reply  to  the  foregoing  inquiry,  I  beg  leave  to  state  that  it  Is  my 
opinion  that  the  accounts  receivable  in  question  are  subject  to  the  in- 
tangible tax. 

The  basis  of  this  opinion  is  the  case  of  Smith  v.  Lummus,  6  So.  2d,  625 
and  14  So.  2d,  897,  which  was  a  case  in  which  a  certain  firm  sought  to 
enjoin  the  collection  of  an  intangible  tax  upon  its  brokerage  accounts  in 
Miami.  The  attack  upon  the  bill  of  complaint  in  this  case  failed,  but 
when  testimony  was  taken  as  shown  by  the  latter  opinion  (14  So.  2d, 
897),  the  tax  was  sustained  upon  facts  which  I  feel  are  very  similar  and 
legally  identical.  The  decision  in  liie  Smith-Lummus  case  was  sought 
to  be  reversed  by  the  Supreme  Court  of  the  United  States,  but  the  effort 
failed. 

I  trust  that  this  wiU  be  a  sufficient  reply  to  your  inquiry. 
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EXCISE   TAXES 

July  23,  1943.— 043-181. 

CIGARETTE   TAX— EXEMPTION 

QUESTION :  Are  cigarettes  sold  to  the  personnel  of  the  Brmed  forces 
of  the  United  States  Government  by  civilians  operating  cigarette  vending 
machines  on  military  reservations  exempt  from  the  taxSs  imposed  by 
Chapter  21946,  Acts  of  1943,  Laws  of  Florida? 

To  Honorable  E.  IF.  Siearborough,  Director,  State  BfVfrage  Department: 

The  pertinent  part  of  Section  2.  Chapter  21946.  Acts  of  1943,  "The 
Cigarette  Tax  I^aw,"  relating  to  exemptions  from  payment  of  this  tax, 
reads  as  follows: 

".  .  .No  tax  shall  be  required  to  be  paid  upon  cigarettes  sold  to  post 
exchanges  or  ship  service  stores  for  resale  to  members  of  the  armed 
services  of  the  United  States  of  America,  if  such  post  exchanges  or  ship 
service  stores  are  operated  under  regulations  of  the  United  States  Army 
or  Navy  on  military  or  naval  reservations  within  the  State  of  Florida.  .  -" 

It  is  clear  from  the  above  provision  that  such  exemption  applies  only 
to  cigarettes  sold  to  members  of  the  armed  forces  by  a  post  exchange  or 
ship  service  store  and  any  sale  of  cigarettes  to  members  of  the  armed 
forces,  other  than  by  a  post  exchange  or  ship  service  store  is  subject  to  the 
taxes  Imposed  by  Chapter  21946,  supra. 

I  am,  therefore,  of  the  opinion  that  cigarettes  sold  on  military  or 

naval  reservations  to  members  of  the  armed  forces  by  civilians  through 
the  operation  of  cigarette  vending  machines  or  otherwise,  are  not  exempt 
from  the  taxes  Imposed  by  Chapter  21946,  supra,  and  that  such  sales  are 
only  exempt  where  made  by  an  Army  Post  Exchange  or  Navy  Ship 
Service  Store,  both  of  which  are  instrumentalities  of  the  United  States 
Government. 

February  21,  1944.— 044-68. 

DOCUMENTARY  STAMP  TAX— BONDS  AND  MORTGAGES 

QtJESTlON:  Are  documentary  stamps  required  under  Chapter  201. 
Florida  Statutes.  1941,  to  be  attached: 

1.  On  both  the  bonds  and  mortgage  or  deed  in  trust  securing  them. 

2.  On  the  bonds  alone,  or 

3.  On  the  mortgage  or  deed  in  trust  alone? 

To  Honorable  J.  M.  Lee  State  Comptroller : 

Investigation  discloses  that  as  early  as  November  4.  1931  opinions 
were  rendered  by  this  office  which,  while  not  upon  situations  in  exact 
accord  with  the  present  one  are  yet,  I  feel,  controlling  in  determining  the 
questions  asked. 

1.  It  is  my  opinion  that  it  is  not  necessary  to  put  documentary 
stamps  on  both  the  bonds  and  mortgage  deed  of  trust. 

2.  If  the  bonds  are  stamped  it  is  sufficient  U  the  documentary 
stamps  are  placed  upon  the  bonds  and  a  notation  made  on  the  margin 
of  the  deed  or  mortagage  reciting  the  fact  that  the  documentary  stamps 
have  been  attacljed  to  such  bonds. 

3.  It  is  further  my  opinion  that  it  is  sufficient  if  the  documentary 
Stamps  are  on  the  mortgage  deed  of  trust  alone. 

In  an  opinion  given  by  my  predecessor,  the  Honorable  Cary  D. 
Landis,  as  Attorney  General,  to  Honorable  Don  R,  McLeod.  Jr., 
Apalachicola,  Florida,  November  4,  1931,  this  matter  was  covered  in  al- 
most the  exact  language  of  my  opinion,  see  page  29,  Comptroller's  Com- 
pilation of  Opinions  on  the  Documentary  Stamp  Tax. 
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Again  in  %  letter  to  PubUc  Relations  Council.  Sarasota,  Florida, 
under  date  of  November  4,  1931,  in  dealing  with  the  question  of  whether 
a  chattel  mortgage  and  the  notes  secured  by  it  should  both  be  stamped, 
it  was  the  opinion  of  Attorney  General  Landis  that  the  note  should  be 
stamped  but  the  mortgage  need  not  be,  with  which  and  the  former 
opinion.  1  concur,  (See  page  864), 


December  6,  1944. — 044-35S. 

DOCUMENTARY  STAMP  TAX— SURETTY  BONDS 

QUESTION;  Are  the  bonds  required  by  law  of  licensees  of  the 
Florida  State  Racing  Commission  (Section  550.15,  Florida  Statutes,  1941), 
and  those  required  of  fire  insurance  companies  (Section  631.06,  Florida 
Statutes,  1941),  and  bonds  of  similar  character,  "written  obligations  to 
pay  money"  within  the  meaning  of  Section  201.08,  Florida  Statutes,  1941, 
and  subject  to  documentary  stamp  tax? 

To  llanoTable  J.  Edtiiirt  Lar»ot\,  Insurance  Commit»ion«r : 

You  refer  to  an  opinion  of  this  office  dated  July  25,  1944  in  which  it 
was  stated  that  a  forthcoming  bond  was  an  "obligation  to  pay  money" 
within  the  Documentary  Stamp  Tax  Law,  and  that  surety  bonds,  ap- 
pearance bonds  and  supersedeas  bonds  for  Criminal  Courts  of  Record 
are  all  "obligations  to  pay  money"  within  the  meaning  of  such  Law, 
and  that  documentary  stamps  should  be  aSixed  to  said  bonds. 

The  part  of  the  Documentary  Excise  Tax  Law  (Chapter  201,  Florida 
Statutes.  1941)  here  relevant  is  Section  201.08,  the  pertinent  part  of 
which  is  quoted  as  follows: 

"Tax  oti  promissory  notes,  written  obligations  to  pay  money, 
assignments  of  wages,  etc. — On  promissory  notes,  nonnegotiable 
notes,  written  obligations  to  pay  money,  assignment  of  salaries, 
wages,  or  other  compensation,  made,  executed,  delivered,  sold, 
transferred,  or  assigned  in  the  State  of  Florida.  .  ." 

The  phrase  "written  obligations  to  pay  money"  must  be  construed 
ejusdem  generis  in  relation  to  the  class  of  obligations  in  the  law  preceding 
It,  viz.,  promissory  notes  and  nonnegotiable  notes.  Banker's  Trust  Com- 
pany V.  Florida  East  Coast  Railway  Co.,  8  Fed,  Supp.  874;  Metropolis 
Publishing  Co.,  et  al.,  v.  Lee,  Comptroller,  170  So.  442.  Such  preceding 
obligations  contemplate  unconditional  written  promises  to  pay  money. 

In  statutes  of  this  nature  "an  obligation  to  pay  money"  refers  to  a 
direct  written  promise  to  pay  a  stated  sum  and  not  to  a  duty  to  pay  a 
sum  that  may  be  established  by  resort  to  extrinsic  facta.  Lee,  Comp- 
troller, v.  Kenan,  et  al.  Receivers  for  p.  E.  C.  Ry.  Co.,  78  P.  2d.  425,  100 
AX.R.  869  (petition  for  certiorari  denied  by  Supreme  Court,  56  5.  Ct. 
170).  City  of  Philadelphia  v.  Goldfine,  29  A.  2d.  233;  Metropolis  Publish- 
ing Co.  V.  Lee,  supra. 

This  is  a  taxing  statute  with  penal  provisions,  and  the  rule  is  that 
such  statute  should  be  stricl^y  construed  and  all  doubts  or  ambiguities 
resolved  in  favor  of  the  taxpayer.  Metropolis  Publishing  Co.  v.  Lee,  supra ; 
U.  S.  V.  Isham,  21  L.  Ed.  728. 

Surety  bonds  of  the  nature  of  those  contemplated  by  the  above 
question  are  to  insure  the  doing  of  certain  things  required  by  the  con- 
dition of  such  bonds.  Such  a  bond  promises  to  pay  a  sum  only  in  the 
event  of  the  happening  of  a  named  contingency.  To  ascertain  if  money 
is  payable  under  a  bond  of  this  nature,  and  to  ascertain  the  amount 
payable  if  a  condition  is  breached,  one  is  required  to  go  beyond  the  four 
comers  of  the  instrument  and  rely  on  proof  of  facts  outside  the  instru- 
ment itself. 
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In  my  opinion  the  above  question  Is  properly  answered  in  the 
negative. 

The  aforesaid  opinion  of  July  25,  1944.  is  amended  to  the  extent  that 
such  former  opinion  is  at  variance  with  the  above. 

July  13,  1943.— 043-163. 

DQCtlMENTABy  STAMP  TAX— DEEDS  AND  CONTRACTS 
BY  STATE  AGENCY 

QUESTION:  Are  deeds  and  contracts  of  the  Trustees  of  the  Internal 
improvement  Fund  subject  to  documentary  tax  imposed  by  Chapter  201, 

Florida  Statutes,  1941? 

To  Honorable  Nathan  Mii\/o,  Commianiatier  of  jiffriculttire: 

It  is  my  opinion  that  the  Trustees  of  the  Internal  Improvement  Fund, 
a  state  agency,  is  exempt  from  the  provisions  of  the  documentary  stamp 
tax  act  imposed  by  Chapter  201,  Florida  Statutes.  1941,  as  the  statute  18 
not  broad  enough  to  waive  the  implied  immunity  of  the  state  or  its 
agencies  from  taxation.  Deeds  issued  by  the  Trustees  of  the  Internal  Im- 
provement Fund  are  not  subject  to  the  tax.  However,  contracts  to  pay 
money  to  the  said  Trustees  made  by  one,  not  otherwise  exempt,  would  fall 
within  the  provisions  of  Section  201.08  and  would  be  subject  to  the  tax, 
due  not  from  such  Trustees,  but  from  the  maker  agreeing  to  pay  the 
Trustees.  This  construction  of  the  statute  places  no  tax  or  bvtrden  of  the 
tax  on  the  State  or  any  agency  of  the  State. 

March  31.  1944.-044-113. 

DOCUMENTARY  STAMP  TAX— DEESDS  TO  AND  FROM  STATE 

QUESTION:  1.  Are  State  or  Federal  Documentary  Stamps  re- 
quired on  deeds  given  by  the  Trustees  of  the  Internal  Improvement  Fund? 

2.  Are  State  or  Federal  Documentary  Stamps  required  on  deeds 
given  by  private  corporations  to  the  Trustees  of  the  Internal  Improve- 
ment Fund? 

To  Honorable  Nathait  Mayo,  CommUHonrr  of  AgticuHttre: 

On  July  13,  1943,  I  advised  you  that  the  Trustees  of  the  Internal  Im- 
provement Fund  are  exempt  from  the  provisions  of  the  State  Documentary 
Stamp  Act  (Chapter  201,  Florida  Statutes,  1941),  as  the  statute  is  not  broad 
enough  to  waive  the  implied  immunity  of  the  State  or  its  agencies  from 
taxation. 

I  now  reaffirm  that  opinion,  and  further  advise  you  that  the  Trustees 
of  the  Internal  Improvement  Fund  are  exempt  from  the  provisions  of 
Federal  Law  relating  to  documentary  stamps  required  on  deeds.  (See 
Title  26,  Paragraph  801,  U.  S.  Code  Annotated,  providing  specific  exemption 
to  states) . 

It  is  therefore  my  opinion  that  the  Trustees  of  the  Internal  Improve- 
ment Fund  are  not  required  to  attach  either  State  or  Federal  Documentary 
Stamps  to  deeds  executed  by  them. 

In  answer  to  your  second  question.  I  beg  to  advise  that  State  and 
Federal  Documentary  Stamps  are  required  to  be  attached  to  deeds  given 
by  private  individuals  to  the  Trustees  of  the  Internal  Improvement  Fund. 
The  sole  question  is  the  amount  of  the  taxes.  Where  the  consideration  is 
not  stated.  Chapter  201.02,  Florida  Statutes,  1941,  provides: 

"That  when  the  full  amount  of  the  consideration  for  the 
execution,  assignment  transfer,  or  conveyance,  is  not  shown  in  the 
face  of  such  deed,  instrument,  document,  or  writing,  then  in  such 
event  the  tax  shall  be  at  the  rate  of  ten  cents  for  each  one  hundred 
dollars,  or  fractional  part  thereof,  of  the  consideration  therefor." 
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It  is  therefore  a  matter  of  practical  determination  of  what  the  deed 
is  worth  and  then  affixing  the  stamps  accordingly.  Under  the  Federal  Law 
the  stamps  are  to  be  used  on  the  basis  of  the  consideration  and  value  of 
the  interest  of  the  property  conveyed.  The  same  rule  of  practical  deter- 
mination is  to  apply  there. 

It  is  therefore  my  opinion  that  a  deed  from  a  private  individual  or 
corporation  to  the  Trustees  of  the  Internal  Improvement  Fund  is  required 
to  have  attached  State  Documentary  Stamps  and  Federal  Documentary 
Stamps  if  the  consideration  or  interest  conveyed  is  sufficient,  and  that  the 
amount  of  tax  should  be  determined  on  a  practical  basis  of  the  value  of  the 
Interest  conveyed,  where  the  deed  does  not  show  the  monetary  consldra-- 
ation  on  its  face. 


June  12,  1944.— 044-174. 

DOCUMENTARY  STAMP  TAX— FOREIGN  CONTRACTS 

QUESTION:  Where  a  purchase  contract  or  agreement,  made  and 
executed  in  another  state,  is  brought  into  this  state  by  the  seller,  is  such 
contract  or  agreement  subject  to  the  Florida  Documentary  Stamp  Tax  and 
should  its  owner  be  required  to  attach  stamps  at  the  rate  of  10c  for  each 
$100.00  or  fractional  part  thereof  of  the  balance  due? 

To  Honorable  J,  M.  Lee,  State  Comptroller: 

It  appears  from  the  request  for  an  opinion  that  a  certain  corporation 
sold  merchandise  under  agreement  or  contract  through  stores  located 
outside  of  the  State  of  Florida,  from  which  stores  the  merchandise  was  de- 
livered to  the  purchaser. 

Subsequently,  the  purchaser  moved  to  Florida,  and  as  an  accommo- 
dation to  the  purchaser  and  also  to  facilitate  collection  of  the  unpaid 
balance,  the  said  contract  or  agreement  was  forwarded  to  one  of  the  cor- 
poration's Florida  stores  for  collection  of  the  unpaid  balance- 
In  reply  to  the  above  question,  in  the  light  of  the  above  facts,  it  is  my 
opinion  that  these  transactions,  not  being  Florida  transactions,  even  after 
the  agreement  is  forwarded  to  one  of  the  corporation's  Florida  stores  for 
collection,  do  not  require  documentary  stamps  and  that  such  tax  need  not 
be  paid  upon  the  balance  due  at  the  t^e  they  were  brought  into  Florida. 

April  24.  1944.-044-132. 

DOCUMENTARY  STAMP  TAX— FOREIGN  COIWORATIONS ;  ESTATES 

QUESTION:  Are  documentary  stamps  required  on  stock  in  foreign 
corporations  transferred  to  legatees  by  the  personal  representative  of  an 
estate  being  administered  in  the  State  of  Florida? 

To  Honorable  J.  M.  Lee,  State  Comptroller: 

It  would  appear  that  the  stock  in  question  when  transferred  on  the 
books  of  the  corporation  is  to  be  delivered  to  a  legatee  (residence  not 
stated)  by  the  representative  of  an  estate  being  administered  in  the  State 
of  Florida. 

Under  the  forgoing  clrcimistances  it  is  my  opinion  that  documentary 
stamps  are  necessary. 

In  this  connection  see  the  opinion  of  February  5.  1932  to  Honorable  J. 
E.  Stephenson,  Vice-President,  Atlantic  National  Bank,  Jacksonville, 
Florida,  pages  43-44  of  the  Comptroller's  compilation  of  the  Attorney 
General's  opinions  in  reference  to  documentary  stamp  tax.  See  also  the 
opinion  dated  August  20,  1932  to  Honorable  H.  Pierre  Branning,  First  Trust 
Building,  Miami,  Florida,  Comptroller's  compilation,  page  51. 
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July  25.  1944.— 044-212. 

DOCUMENTARY   STAMP   TAX— FORTHCOMINO   BONDS 

QUESTION:  Does  Chapter  201,  Florida  Statutes,  1941.  require  that 
state  Documentary  Stamps  be  placed  on  forthcominK  bonds? 

To  Honorable  J,  M.  Lee,  State  Comptroller: 

In  an  opinion  to  Honorable  George  F.  McCall,  Clerk  of  Criminal  Court 
of  Record,  Miami,  Florida,  dated  October  23,  1931.  as  shown  on  page  44  of 
the  ComptroUer's  Compilation  of  Opinions  of  the  Attorney  General,  I  find 
that  my  predecessor  has  advised  that  surety  bonds,  appearance  bonds  and 
supersedeas  bonds  for  the  Criminal  Court  of  Record  are  all  obligationa  to 
pay  money  and  come  within  Section  1,  Chapter  15787,  Acts  of  1931,  which 
is  the  present  Documentary  Stamp  Tax  Act.  Documentary  stamps  should 
be  affixed  to  said  bonds. 

On  pages  74  and  75  of  the  compilation  appears  an  opinion  dated  April 
9,  1936  to  the  Comptroller  in  which  a  similar  opinion  is  expressed,  and 
this  opinion  refers  to  a  previous  opinion  of  August  26.  1932,  which  does  not 
appear  to  be  indexed. 

It  is  my  opinion  that  a  forthcoming  bond  is  to  all  intents  and  pur- 
poses a  promise  to  pay  money  upon  the  happening  of  the  condition  men- 
tioned in  the  bond  and  that  such  bond  requires  appropriate  documentary 
stamps. 

May  26,  1943.— 043-116. 

DOCUMENTARY    STAMP    TAX— PARTIAl.    ASSIGNMENT 
OP  MORTGAGE 

QUESTION:  Should  documentary  stamps  be  placed  on  a  partial  as- 
signment of  mortgage  where  the  original  mortgage  bears  the  proper 
amount  of  documentary  stamps? 

To  HoHorable  Jack  L.  Me»k»,  Clerk  of  the  Cirtmit  Coart,  L«t>g  County, 
Bronton,  Florida: 

I  wish  to  advise  that  in  a  test  case.  State  vs.  Sweat,  152  So.  432,  that 
went  up  in  Duval  County,  Florida,  the  Supreme  Court  said  that  the  assign- 
ment would  not  be  taxable  "unless  the  mortgage  assigned  is  one  which 
incorporates  the  certificates  of  Indebtedness  not  otherwise  shown  in  a 
separate  Instance." 

May  16,  1944.— 044-148. 

DOCUMENTARY  STAMP  TAX— TIRE   SALES   CONTRACrS 

QUESTION :  What  is  the  proper  formula  for  determining  the  amount 
of  documentary  stamp  tax  payable  upon  agreements  for  the  sale  of  motor 
vehicle  tires,  where  the  consideration  payable  under  such  agreement  is  de- 
Pendent  upon  the  number  of  tires  to  be  sold,  and  Is  payable  from  time  to 

time  at  regular  periods? 

To  Honor ahU  J,  M..L«e,  State  Camptrolitr: 

From  the  request  for  an  opinion  It  appears  that  the  agreement  is 
unilateral  and  provides  for  the  sale  of  motor  vehicle  tires.  The  purchase 
price  of  the  tires  seems  to  be  payable  after  the  sale  of  said  tires  and  its 
amount  is  made  dependent  upon  the  number  of  tires  sold.  The  number  oJT 
tires  to  be  sold  under  the  agreement  cannot  be  determined  at  this  time. 
The  agreement  appears  to  be  taxable  under  Section  201.08,  Florida 
Statutes,  1941,  at  the  rate  of  ten  cents  on  each  one  hundred  dollars  of  the 
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consideration  thereof.    This  amount  cannot  be  determined  until  after  the 
sales  are  made. 

Whenever  tires  are  sold  under  the  agreement,  totaling  one  hundred 
dollars,  a  stamp  tax  in  the  sum  of  ten  cents  becomes  due  and  payable  there- 
on, and  stamps  in  said  sum  should  be  affixed  to  the  said  agreement. 
Additional  stamps  should  be  affixed  to  the  agreement  for  each  subsequent 
one  hundred  dollars'  worth  of  tires  sold  under  the  agreement  as  and  when 
such  additional  sums  accrue  thereunder. 

This  is  a  formula  which  presents  difficulties  of  inspection  and  may 
necessitate  the  examination  of  the  agreements  made  or  even  the  books 
of  the  company. 

When  we  reflect  that  the  absence  of  sufficient  stamps  might  invalidate 
the  entire  instrument,  applications  for  leave  to  inspect  will  meet  with  ready 
acquiescence. 

August  17,  1944.— 044-244. 

tKXJUMENTARY    STAMP    TAX— TRANSFERRED    STOCK 

QUESTION:    Are  documentary  stamps  required  on  stock  transferred 

pursuant  to  corporate  consolidation? 

To  llonorobh  .1.  M.  Lee,  State  Comptroller: 

It  appears  that  "A"  Trust  Company  of  Detroit,  Michigan,  as  Trustee, 
held  867  shares  of  common  stock  of  a  certain  lumber  company,  an  Alabama 
corporation  with  headquarters  in  Florida. 

Under  date  of  February  17,  1943,  the  "A"  Trust  Company  consolidated 
with  "B"  Trust  Company  of  Detroit,  Michigan. 

Under  date  of  March  31,  1944,  the  above  mentioned  867  shares  were 
sent  to  the  lumber  company  for  transfer  from  "A"  Trust  Company.  The 
certificates  were  accompanied  by  a  separate  assignment,  duly  executed, 
assigning  the  shares  for  transfer  into  the  name  of  "B"  Trust  Company, 
Trustee,  under  agreement  dated  November  1,  1916. 

■■A"  Trust  Company  is  now  known  as  "B"  Trust  Company.  "B"  Trust 
Company  sent  a  tax  waiver  with  the  certificates  in  accordance  with  the 
Internal  Revenue  Code  imder  Section  1802  (c)  waiving  the  tax  on  a  trans- 
fer from  the  former  Trustee  to  the  succeeding  Trustee  under  the  same  trust 
agreement. 

In  my  opinion  the  transaction  described  has  to  do  with  stock  trans- 
fers subject  to  the  documentary  stamp  tax  as  required  to  be  paid  by 
Section  201.04,  Florida  Statutes.  1941, 

LICENSE  TAXES 

December  10,  1943.-043-332. 

CHAIN  STORES — ADDITIONAL  LICENSE  TAXES 

QUESTION:  1.  A  corporation  operates  two  stores  and  procured 
1942-43  and  1943-44  Class  Two  licenses  for  each  store,  the  second  store 
having  begun  operations  during  the  1942-43  license  year.  A  1941-42  Class 
One  license  was  issued  for  the  original  store.  It  now  develops  that  another 
corporation  procuring  Class  One  store  licenses  for  the  1941-42  and  1942-43 
license  years  was  under  the  control  of  the  person  who  is  president  of  both 
corporations,  and  should  have  been  reported  by  the  corporations  as  a  chain 
of  two  stores  in  1941-42  and  as  a  chain  of  three  stores  in  1942-43  and 
1943-44.  Not  having  done  this  the  result  was  that  through  the  misrepre- 
sentation of  these  corporations  the  State  was  defrauded  of  the  proper 
license  tax. 
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Under  the  above  statute  can  additional  license  taxes  be  collected  for 
the  1941-42  license  year  for  the  first  above  mentioned  corporation,  and  can 
additional  license  taxes  be  collected  for  the  second  above  mentioned  cor- 
poration for  the  1941-42  and  1942-43  Ucense  years?  The  1943-44  store 
license  for  the  second  corporation  has  not  been  Issued,  although  it  has  been 
applied  for. 

2.  A  partnership  operates  a  store  which  procured  Class  One  1941-42 
and  1942-43  store  Ucenses.  Another  partnership  operated  a  store  of  the 
same  kind  and  procured  1941-42  and  1942-43  store  licenses.  It  now  de- 
velops that  one  of  the  partners  of  the  first  mentioned  store,  who  supervises 
the  operation  of  the  business,  also  is  a  partner  in  the  second  store  and 
controls  the  majority  interest  therein,  and  as  a  result  of  this  misrepre- 
sentation the  State  was  defrauded  of  the  proper  license  tax. 

Can  additional  license  taxes  be  collected  for  the  1941-42  and  1942-43 
license  years?  Class  One  license  for  the  1943-44  license  year  has  been 
applied  fcrr  by  each  store,  but  has  not  been  issued. 

Can  additional  Ucense  taxes  for  the  1941-42  and  1942-43  license  years 

be  collected,  as  well  as  additional  license  taxes  for  the  1943-44  license  year? 

3.  The  licenses  for  1941-42.  1942-43  and  1943-44  license  years  have 
been  Issued  to  the  operator  of  a  store  and  it  now  develops  that  improper  in- 
ventory valuations  have  been  reported  for  each  of  the  three  license  years 
and  additional  inventory  license  taxes  are  due  for  each  of  the  three  years, 
and  as  a  result  of  this  misrepresentation  the  State  did  not  receive  the 
proper  inventory  tax. 

Can  additional  inventory  taxes,  based  upon  correct  Inventory  valua- 
tion, be  collected  for  these  three  license  years?  If  not,  for  what  years  can 
they  be  collected? 

4.  The  licenses  for  1941-42  and  1942-43  license  years  have  been  issued 
to  the  operator  of  a  store  but  the  license  for  the  year  1943-44  has  not  been 
issued.  It  now  develops  that  improper  inventory  valuations  have  been 
reported  for  each  of  the  three  license  years  and  additional  inventory 
license  taxes  are  due  for  each  of  the  three  years,  and  as  a  result  of  this 
misrepresentation  the  State  did  not  receive  the  proper  inventory  tax. 

Can  additional  license  taxes  be  collected  for  1941-42  and  1942-43 
license  years,  as  well  as  for  1943-44  license  year? 

To  Honorablt  J.  M.  Lee,  State  ComplToUer: 

I  beg  leave  to  state  that  in  the  light  of  the  discussion  and  explanation 
of  these  inquiries  had  with  your  Messrs.  Chance.  Trlbble  and  Waterman, 
it  appears  that  one  answer  will  suffice  for  all  four  of  these  Inquiries. 

It  is  my  opinion  that  in  Sections  204.07  and  205.12,  Florida  Statutes, 
1941,  are  found  restrictions  and  limitations  placed  by  the  Legislature  upon 
the  collection  of  back  taxes  that  are  applicable  when  the  time  Involved 
in  the  uncollected  licenses  comes  within  the  time  provisions  of  these  two 
statutes,  with  this  one  proviso,  that  if  the  time  factors  involved  In  the 
three  cases  set  up  by  you  do  not  bring  these  three  cases  within  the  purview 
of  Sections  204.07  and  205.12,  Florida  Statutes,  1941,  then  In  such  case  the 
provisions  of  Section  95.11,  Subsection  5,  Paragraph  id),  might  apply,  and 
the  State  might  have  and  be  entitled  to  claim  the  benefit  of  the  provisions 
of  this  Paragraph  (d)  which  are  as  follows: 

"(d)     An  action  for  relief  on  the  ground  of  fraud  the  cause  of 
action  In  such  case  not  to  be  deemed  to  have  accrued  until  the  dis- 
covery by  the  aggrieved  party  of  the  facts  constituting  the  fraud." 
A  claim  under  this  Section  95.11,  Subsection  5,  Paragraph  (d).  has  to 
be  brought  in  three  years. 

It  must  be  understood  that  the  benefit  of  this  law  (Section  95.11,  Sub- 
section 5,  Paragraph  (d)  )  will  not  accrue  except  in  those  cases  where  the 
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Comptroller  was  without  notice  or  knowledge  of  the  fraud  practiced  by  the 
licensees  and  could  not  with  reasonable  diligence  have  discovered  the  same. 

It  occurs  to  me  to  observe  further  that  any  action  brought  under  this 
last  referred  to  statute  would  probably  have  to  take  the  form  of  a  chancery 
jsuit  brought  for  the  recovery  of  the  amount  of  damage  suffered  by  the 
fraud  practiced. 


July  10.  1944.^044-203. 

CIGARETTE   PERMIT  PEE — VETERANS 

QUESTION:  Are  disabled  veterans  exempt  from  paying  for  permits 
to  sell  cigarettes,  provided  the  total  license  tax  does  not  exceed  fifty 

($50.00)  dollars? 

To  Bonorahl«  £.  W.  Searborough,  Direetor,  Stat»  B«it>eragt  Dtpartmtnt: 

In  answering  your  question,  it  is  assumed  that  you  refer  to  the  cigarette 
permit  required  under  Section  14.  Chapter  21946,  Laws  of  Florida.  1943, 
(Section  210.14,  1943  Supplement  to  Florida  Statutes,  1941)  the  applicable 
part  of  which  reads  as  follows: 

"At  the  time  of  making  such  application,  the  applicant  shall  pay 
to  the  Director  a  cigarette  permit  fee  of  One  Dollar  ($1.00)  for  each 
permit.  This  shall  be  In  addition  to  any  license  or  other  tax  pre- 
scribed by  law," 

A  consideration  of  tlie  title  to  Chapter  17476,  Laws  of  Florida,  1935. 
(now  Section  205.16,  Florida  Statutes,  1941),  together  with  a  study  of  the 
provisions  of  that  law.  by  which  a  disabled  veteran  shall  "be  granted  a 
license  to  engage  in  any  business  or  occupation  in  the  State  of  Florida" 
exempt  from  the  payment  of  certain  license  taxes.  Indicates  that  it  was 
intended  to  exempt  disabled  veterans  from  the  payment  of  an  occupational 
tax,  which  is  a  tax  levied  to  raise  revenue  for  state  or  county  purposes. 
The  disposition  of  the  funds  realised  from  the  aforesaid  cigarette  permit 
fee  is  provided  for  in  Section  17,  Chapter  21946,  Laws  of  Florida,  1943, 
wherein  it  is  required  that  such  fees  shall  be  paid  into  the  State  Treasury 
in  a  special  fund  to  be  designated  the  Cigarette  Tax  Administration  Fund 
to  the  account  of  the  Director,  and  subject  to  the  payment  by  him  of  "his 
actual  expenses  incident  to  the  administration  of  this  Act."  In  oUier  words, 
the  revenue  raised  by  the  cigarette  permit  fees  is  to  be  used  to  defray  the 
costs  of  administering  the  Act. 

Section  35  of  Chapter  20956,  Laws  of  Florida,  Acts  of  1941,  (Section 
20S.13,  Florida  Statutes,  1941),  an  Act  relating  to  occupational  license 
taxes,  provides  that: 

"Other  license  taxes  to  be  in  addition  to  occupational  license 

tax. — Fees  or  licenses  paid  to  any  board,  conmiission  or  officer  for 
permits,  registration,  examination,  inspection  or  other  r^ulatory 
purposes  shall  be  in  addition  to  and  not  in  lieu  of  any  occupational 
licenses  tax  required  by  this  chapter  or  other  law  unless  otherwise 
expressly  provided  by  law." 

It  will  be  noted  that  instead  of  expressly  providing  otherwise.  Section 
14,  Chapter  21946,  Laws  of  Florida.  1943,  states  specifically  that  the  ciga- 
rette permit  fee  is  in  addition  to  any  license  or  other  tax  prescribed  by  law. 

In  view  of  the  foregoing,  it  is  my  opinion  that  disabled  veterans  who 
make  application  for  a  cigarette  permit  must  pay  the  required  permit 
fee.  and  in  reaching  this  conclusion  It  would  seem  that  the  question  of  the 
total  license  tax  is  beside  the  jxiint. 
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January  10,  1944. — 044-61. 

CIRCUSES,  TRAVELING  SHOWS,  TISTT  SHOWS.  SIDE  SHOWS 

QUESTION:  What  licenses  are  required  In  this  state  of  traveling 
shows  which  exhibit,  in  tents,  oversiae,  and  other  animals,  for  a  consider- 
ation, moving  from  place  to  place  by  truck? 

To  Honorable  J.  M,  Lee,  State  Comptroller: 

The  anspwer  to  your  inquiry  is,  in  my  opinion,  ruled  by  Section  205.32, 
Florida  Statutes,  1941,  which  contains  the  following: 

".  .  ,  tent  shows,  etc.,  license  taxes  stde  shows. — Shows  of  all 
kinds,  including  circuses,  vaudeville,  minstrels,  theatrical,  or  any  ex- 
hibition giving  performances  under  tents  or  temporary  structures  of 
any  land,  whether  such  tents  or  temporary  structures  are  covered  or 
uncovered,  shall  pay  a  state  license  tax  for  each  day  as  follows:" 

You  are  advised  that  if  there  are  no  loud-speakers,  performances,  or 
ballyhoo,  it  is  my  opinion  that  the  show  does  not  fall  within  the  definition 
of  those  affected  by  Section  205.32,  Florida  Statutes,  1941. 

The  term  "exhibition"  which  is  used  in  the  statute  is  modified  so  as  to 
read  "exhibition  giving  performances." 

m  this  aspect  the  word  "performance"  is  defined  to  be  "public  enter- 
tainment or  exhibition  of  sMU,"  whereas,  "exhibition"  is  a  broader  term 
covering  "any  public  show,  a  display  of  works  of  art  or  feats  of  skill  ,  ,  , 
a  display  or  Show  where  the  display  itself  is  the  chief  object." 

In  view  of  this  distinction  between  the  two  terms  it  appears  that  It 
was  the  legislative  intent  to  exclude  mere  exhibition  where  no  performances 
were  given. 


October  28,  1943.— 043-287. 

INSURANCE— DEDUCTION  POR  DIRECT  PAYMENT 

QUESTION:  Did  the  Gross  Premium  Tax  Law  in  force  In  this  state 
In  1940  expressly  or  impliedly  prohibit  the  deduction  from  the  taxable 
premium  receipts  of  an  allowance  to  policyholders  for  direct  remittance  to 
the  company? 

To  Bonorable  J.  Bdwiti  Larton,  Imurance  CommUtioner : 

Chapter  19501,  Acts  of  1930,  was  in  force  in  1940  and  provided  that  the 
premium  tax  should  be  calculated  "upon  gross  premiums  received. 
omitting  premiums  on  reinsurance  accepted,  and  less  return  premium  and 
cancellations,  but  without  deductions  for  reinsurance  ceded  to  other  com- 
panies." « 

The  foregoing  law  wsis  "clarified"  by  the  1941  Leglslatui^,  which  clari- 
fication now  appears  as  Section  205.43,  Florida  Statutes,  1941.  The  law 
as  so  "clarified"  provides  that  the  premium  tax  slmll  be  calculated  "upon 
gross  premiums  received,  omitting  premiums  on  reinsurance  accepted,  and 
less  return  premiimis,  but  without  deductions  for  reinsurance  ceded  to 
other  companies,  and  without  deductions  for  monies  paid  upon  surrender 
of  policies  for  cash  surrender  value,  and  without  deductions  for  discounts 
or  refunds  for  direct  or  prompt  payment  of  premiums,  and  without  de- 
ductions on  account  of  dividends  of  any  nature  or  amoimt  paid,  credited  or 
allowed  to  policyholders." 

We  have  previously  rendered  an  opinion  to  you  in  whicdi  we  held  tb^t 
the  above  clarification  added  nothing  to  the  law  but  merely  stated  what 
the  law  was  all  the  time. 
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It  has  previously  been  contended  that  insurance  companies  were  en- 
titled to  deduct  from  the  taxable  premium  the  amounts  paid  by  life  in- 
surance companies  to  i>olicyholders  as  the  cash  surrender  values  on  such 
policies.  The  1939  Act  was  silent  in  that  regard,  just  as  it  was  silent  with 
reference  to  the  allowances  to  policyholders  for  direct  remittance  of 
premiums  to  the  company.  Our  Supreme  Court,  however,  has  ruled  that 
under  the  1939  Act  no  deduction  could  be  made  from  the  taxable  premium 
for  the  amounts  paid  as  cash  surrender  values. 

Section  635.03,  Florida  Statutes,  1941,  which  was  in  effect  in  1940  as 
Section  6225  C.  G.  L.,  provides  that  no  life  insurer  shall  make  or  permit  any 
distinction  or  discrimination  between  insurants  of  the  same  class  and 
equal  expectation  of  life  as  to  the  amount  or  payment  of  premiums  or 
rates  charged  for  policies  of  life  or  endowment  insurance,  or  in  the  divi- 
dends or  other  benefits  payable  thereon,  or  in  any  other  of  the  terms  and 
conditions  of  the  contracts  it  makes.  However,  there  are  certain  exceptions 
to  the  foregoing  provision  against  discrimination,  which  exceptions  are 
found  in  Section  635.05,  Florida  Statutes,  1941,  which  provides  that  nothing 
in  Section  635.02,  supra,  shall  be  construed  as  prohibiting  any  insurer  from 
returning  to  policyholders  who  have  made  premium  payments,  for  a  period 
of  at  least  one  year,  directly  to  the  insurer  at  its  home  or  district  office,  a 
percentage  of  the  premium  which  the  insurer  would  have  paid  for  the 
weekly  collection  of  such  premiunis. 

The  provision  of  the  statute  just  referred  to  is  the  authority  for 
making  the  10  per  cent  allowance  to  policyholders  referred  to  in  your  re- 
quest for  opinion,  and  based  upon  the  statutory  exception  just  noted,  it 
appears  to  be  quite  clear  that  such  an  allowance  is  not  to  be  considered  as 
return  premiums,  but  in  fact  is  actually  a  part  of  the  operating  costs  of 
the  company,  because  it  takes  the  place  of  the  expenses  which  the  com- 
pany would  incur  in  making  the  weekly  collections  if  they  were  not  paid 
direct.    Therefore,  the  gross  premium  would  include  such  allowances. 

It  is  my  opinion  that  the  Gross  Premium  Tax  Calculation  Statute  in 
force  in  1940  prohibited  the  deduction  from  the  taxable  premium  receipts 
of  all  allowances  to  policyholders  for  direct  remittance  to  the  company. 

January  12,  1944.— 044-18. 

INSURANCE— GROSS  PREMIUM  TAX 

QUESTION:  Is  the  gross  premium  tax  imposed  by  Section  205.43, 
Florida  Statutes,  1941,  applicable  to  a  contract  such  as  the  one  between  a 
Casualty  Corporation  and  a  Shipbuilding  Corporation? 

2.  Would  the  fact  that  the  Shipbuilding  Corporation  is  called  upon  as 
a  self  insurer  to  contribute  ite  pro  rata  share  to  the  Workmen's  Compen- 
sation Administrative  Fund,  affect  the  Casualty  Corporation's  liability  for 
gross  premium  tax  on  the  aforesaid  indemnity  contract? 

To  Hot! arable  J.  Edwin  Larxon,  InnnTance  Commitgioner : 

Section  205.43,  Florida  Statutes,  1941,  provides  In  substance,  among 
other  things,  that  every  person  engaged  in  insuring  against  indemnity  and 
insuring  employers  against  habiUties  for  accidents  to  employees,  shall  an- 
nually on  or  before  the  first  day  of  March  in  each  year  pay  to  the  State 
Treasurer  two  per  cent  of  the  gross  amount  of  receipts  of  premiums  from 
policyholders  and  indenmity  contracts  in  this  state,  and  that  in  calculating 
such  gross  receipts,  such  persons  may  omit  premiums  on  reinsurance 
accepted. 

The  said  indemnity  contract,  in  my  opinion,  comes  squarely  within  the 
provisions  of  the  foregoing  Gross  Premium  Tax  Statute.  However,  I  be- 
lieve that  the  Casualty  Corporation  should  be  allowed  to  deduct  the  pre- 
miums on  this  contract  in  calculating  ite  gross  premiums,  for  the  reasons 
hereinafter  set  forth. 
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Section  440.51  (1)  (b),  Florida  Statutes,  1941,  provides  that  the  total 
expense  of  administering  the  Workmen's  Compensation  Act  shall  be  pro- 
rated among  the  insurance  companies  writing  compensation  insurance  In 
the  State  and  self  insurers.  The  gross  earned  premiums  collected  by  the 
companies  and  the  amount  of  premiums  a  self  Insurer  would  have  to  pay 
if  insured  are  the  basis  for  computing  the  amount  to  be  assessed. 

Section  440.51  (5),  Florida  Statutes,  1941,  provides  that  any  amount  so 
assessed  against  and  paid  by  an  insurance  carrier  shall  be  allowed  as  a 
deduction  against  the  amount  of  any  other  tax  levied  by  the  State  ol 
Florida  upon  the  premiums,  assessments,  deposits,  contracts  or  policies 
of  such  insurance  carrier. 

The  Shipbuilding  Corporation  under  the  contract  appears  to  be  a  sell 
insurer  and  subject  to  assessment  for  the  benefit  of  the  Administrative 
Fund  of  the  Workmen's  Compensation  Division  of  the  Florida  Industrial 
Commission  under  Section  440.51.  supra.  However,  Subparagraph  J  of 
Paragraph  7,  page  4  of  said  contract,  provides  that  the  premium  tax  as 
required  of  a  seU  insurer  as  provided  in  the  Florida  Workmen's  Compen- 
sation Act  is  to  be  paid  by  the  employer  (said  Shipbuilding  Corporation). 
The  Casualty  Corporation  will,  upon  being  furnished  with  proper  evidence 
of  said  payment,  reimburse  the  employer  for  said  tax. 

If  the  indemnity  contract  involved  here  were  an  insurance  contract 
wherein  the  employer  was  insured  against  liability  for  accidents  to  Its 
employees,  and  the  employer  were  not  a  self  insurer,  then  the  pro  rata 
assessment  for  the  benefit  of  the  Workmen's  Compensation  Administrative 
Fund  would  be  made  against  the  carrier  (said  Casualty  Corporation) 
rather  than  the  self  insurer  (the  Shipbuilding  Corporation). 

It  seems  to  me  that  the  contract  here  involved  should  be  construed  as 
reinsurance  and  therefore  the  premiums  thereon  omitted  from  the  gross 
premium  calculations  of  the  carrier  under  Section  205.43,  supra,  or  else 
the  Casualty  Corporation  should  be  construed  as  paying  the  pro  rata  con- 
tribution or  assessment  to  the  Workmen's  Compensation  Administrative 
Fund  vicariously,  that  is,  through  the  Shipbuilding  Corporation  as  self  in- 
surer, in  which  event  the  Casualty  Corporation  would  be  entitled  under 
Section  440.51  (5)  to  deduct  such  contribution  or  assessment  from  its 
gross  premium  taxes  under  Section  205.43.  We  do  not  believe  that  the 
Legislature  intended  to  collect  assessments  from  the  self  insurer  and  at  the 
same  time  collect  a  gross  premium  tax  from  a  carrier  which  contracts 
to  Idemnlfy  the  employer  against  loss. 

November  21,  1944.— 044-325. 

ORDINANCE  REQUIRING  CITY  LICENSE  FOR  GROWER  TO 
RETTAIL  OWN  PRODUCE— VALIDITY 

QUESTION:  Is  an  ordinance  valid  which  requires  the  purchase  of 
a  city  license  before  a  grower  retails  his  own  produce? 

To  Honorable  Spettard  L.  Holland,  Goiwrnor : 

In  reply  to  this  inquiry  I  quote  from  Section  205.17,  Florida  Statutes, 
1941,  as  follows: 

"(1)  All  farm  and  grove  products  and  products  manufactured 
therefrom,  except  Intoxicating  liquors,  wine,  or  beer,  shall  be  exempt 
from  all  forms  of  hcense  tax,  state,  county  and  municipal  when  the 
same  is  being  offered  for  sale  or  sold  by  the  farmer  or  grower  pro- 
ducing the  said  products." 

Upon  the  basis  of  the  foregoing  quotation,  I  t^eg  leave  to  state  that 
It  is  my  opinion  that  an  attempt  of  the  municipality  of  Winter  Garden  to 
require  such  a  license  is  invalid  and  unenforceable. 

I  trust  that  the  foregoing  provides  you  with  an  adequate  reply  to 
your  inquiry. 
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January  12,  1944.— 044-12. 

SIDE   SHOW— FREAKS 

QUESTION:  Is  a  license  required  to  operate  a  freak  show,  or  an 
exiiibition  of  freaks,  for  which  an  admission  is  charged  and  which  ex- 
hibition is  operated  in  connection  with  another  business  which  has  been 
licensed? 

To  JEfiftwrabJe  J.  M.  Lea,  State  Comptroller : 

t 
For  your  inTormatlon  I  beg  leave  to  state  that  it  is  my  opinion  that  the 
show  in  question  is  subject  to  the  side  show  license  provided  for  In  Section 
205.32,  Florida  Statutes,  1941,  the  apphcable  part  of  which  reads  as  follows: 
"Provided  that  any  of  the  shows  mentioned  in  this  section 
which  have  paid  a  license  according  to  the  charge  for  admission 
and  population  of  the  city  or  town  in  or  adjacent  to,  as  provided  in 
this  section,  shall  be  allowed  to  operate  a  'side  show'  upon  the  pay- 
ment of  the  following  license  .  ,  ." 

GASOLINE  TAXES 
October  9.  1943. — 043-267. 

AVIATION  GASOLINE  USED  IN  MOTOR  BOATS— TAXABILITY 

QUESTION:  Is  aviation  motor  fuel  testing  78  Octane  Number  (A.  S. 
T.  M.  Method  D-357-33T)  or  higher,  sold  by  dealers  to  customers  for  use 
in  an  airplane  engine  installed  in  a  boat,  subject  to  the  State  Gasoline  Tax 
of  Tf  per  gallon? 

To  Honorable  J.  M.  Let,  State  CnmptrolUr : 

I  wish  to  advise  that  the  exemption  for  aviation  motor  fuel  from  tax- 
ation was  granted  by  Chapter  16789,  Acts  of  1935,  which  later  became 
Section  208.05,  Florida  Statutes,  1941.  You  will  note  from  this  act  that  the 
Legislature  granted  this  exemption  for  the  purpose  of  promoting  air  trans- 
portation between  Florida  and  the  North  and  that,  "...  it  being  for  the 
general  welfare  of  the  citizens  of  the  State  of  Florida  to  further  promote 
aviation  in  general  and  systems  of  air  transportation  and  further  encourage 
a  system  of  development  of  aerial  defense  for  the  State  of  Florida."  I 
can  see  no  connection  whatsoever  between  this  and  an  airplane  engine  used 
in  a  boat.  As  a  matter  of  fact  I  am  of  the  opinion  when  an  engine  is  used 
in  any  particular  type  of  vehicle,  that  it  loses  its  character  as  a  motor 
for  any  particular  type  vehicle  and  it  would  be  more  proper  to  call  this  a 
boat  engine  rather  than  an  airplane  engine  as  it  is  used  in  a  boat:  Never- 
theless, it  certainly  was  not  the  intention  of  the  Legislature  to  grant  the 
exemption  to  the  motor,  as  it  clearly  appears  that  the  exemption  was 
granted  for  the  purpose  of  encouraging  a  particular  use  of  the  motor, 
and  boats  are  not  covered. 

I  am,  therefore,  of  the  opinion  that  you  should  collect  the  tax  involved. 

January  23,  1943. — 043-29. 

GOVERNMENTAL   AGENCIES— EXEMPTION 

QUESTION:  Are  governmental  agencies  required  to  pay  the  dealer's 
price  on  gasoline,  includhrtg  gas  tax,  and  motor  vehicle  license  fees? 

To  llunijTahle  Thomas  A.  Johnson,  Chairmati,  Slate  Roiid  Department: 

Section  320.10,  Florida  Statutes,  1941,  provides  an  exception  to  Sections 
320.08  and  320.09,  the  last  two  sections  requiring  payment  of  license  fees 
to  be  paid  for  registration  of  motor  vehicles.    The  exemption  is  as  follows: 
"The  provisions  of  sections  320.08  and  320.09  shall  not  apply  to 
any  motor  vehicle,  trailer  or  semi- trailer  owned  and  operated  by  the 
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federal  govermnent.  Neither  shall  the  provlfiions  of  said  section 
apply  to  any  motor  truck,  trailer  or  semi -trailer  owned  and  operated 
by  the  State  of  Florida  or  any  county  or  municipality  of  the  State 
of  Florida,  including  public  school  authorities  .  .  ." 

It  is,  Uierefore,  my  opinion  that  the  Federal  Government  is  not  liable 
for  a  motor  vehicle  license  fee  on  motor  vehicles,  trailers  or  semi -trailers 
owned  and  operated  by  it,  nor  is  the  State  of  Florida,  or  any  county  or 
municipality  of  the  State,  liable  for  license  fees  under  said  sections  for 
any  motor  truck,  trailer  or  semi-trailer  owned  or  operated  by  them.  How- 
ever, such  vehicles,  except  those  owned  and  operated  by  the  Federal 
Govermnent,  are,  by  said  Section  320.10.  required  to  carry  a  number  plate 
furnished  by  the  Motor  Vehicle  Commissioner  upon  the  payment  of  $2.00 
each. 

As  to  the  gasoline  tax,  I  beg  to  advise  that  as  far  as  the  State  of 
Florida  is  concerned,  the  question  has  been  covered  in  my  opinion  of 
October  23.  1942. 

Chapter  207.  Florida  Statutes,  1941,  provides  for  the  payment  of 
motor  fuel  tax  by  distributors  or  dealers,  and  Chapter  20303,  Laws  of 
Florida,  Acts  of  1941,  provides  for  a  gasoline  tax  of  six  cents  <S^>  per  gallon 
to  be  paid  by  dealers  and  the  apportionment  to  outstanding  bonds  Issued 
for  road  construction,  maintenance  of  roads  and  new  construction. 

Section  208.44,  Florida  Statutes,  1941,  provides  for  an  additional  one 
cent  (1#>  tax  per  gallon. 

Under  the  provisions  of  the  above  and  other  laws  of  this  state,  the 
tax  on  the  sale  of  gasoline  is  an  excise  tax  on  the  privilege  of  selling 
gasoline  exacted  from  the  dealer,  even  though  ultimately  paid  by  the 
purchaser,  occasioned  by  the  dealer's  adding  the  tax  to  the  price  of  such 
gasoUne  (Orange  State  Oil  Company  vs.  Amos,  130  So.  107  Fla,), 

Chapter  18298,  Laws  of  Florida,  Acts  of  1937,  was  combined  with  Sec- 
tion 1  of  Chapter  15659,  Laws  of  Florida,  Acts  of  1931  and  re-enacted  as 
Section  208.04,  Florida  Statutes,  1941,  Cliapter  20303,  Laws  of  Florida, 
Acts  of  1941,  re-enacted  the  six  cent  (6^)  gas  tax.  Although  Section  208.04 
refers  to  this  six  cent  (6^)  tax  as  a  tax  on  the  consumer,  a  consideration 
of  all  sections  thereof  shows  no  Intent  of  the  Legislature  to  consider  this 
tax  other  than  an  excise  tax  on  the  dealer,  A  careful  consideration  of  these 
laws  shows  a  legislative  intention  to  recc«nl2e  the  custom  of  the  dealer 
to  add  the  tax  to  the  price  of  gasoline  sold  to  the  consumer.  The  Supreme 
Court  has,  in  considering  this  tax  since  the  1937  Amendment,  recognized 
the  six  cent  (6^)  tax  as  a  dealer  tax.  See  Standard  Oil  Co,  vs.  Lee,  199  So. 
325.  The  emei^ency  one  cent  (1#)  tax  levied  by  Section  208.44,  Florida 
Statutes,  1941,  is  expressly  made  an  excise  tax  on  the  dealer  and  Section 
208.04  has  no  application  thereto. 

Gasoline  purchased  from  dealers  or  distributors  in  this  state  Is  not  tax 
free  because  of  an  implied  or  statutory  immunity  from  taxation  of  the 
purchaser,  the  tax  being  chargeable,  in  the  first  instance,  to  the  distributor 
or  dealer.  The  cases  of  Panhandle  Oil  Company  vs.  Knox,  277  U.  S.  218,  72 
L.  Ed.  857.  and  Graves  vs.  Texas  Company.  298  U.  S.  393.  80  L.  Ed,  1238, 
are  contra  to  this  position,  but  such  cases  have  been  modified  by  State  of 
Alabama  vs.  King  &  Boozer,  86  L.  Ed.  1  and  Curry  vs.  United  States,  86 
L.  Ed.  6.  The  Supreme  Court  of  the  United  States  now  holds  that  such 
cases  are  overruled  insofar  as  they  hold  "a  tax,  the  economic  burden  of 
which  falls  upon  the  federal  government,  may  not  constitutionally  be 
imposed  by  a  state."  See  also  Standard  Oil  Company  vs.  Lee,  199  So.  325 
and  Standard  Oil  Company  vs.  Pontenot,  4  So.  2d.  624  <La.).  These  last 
two  cases  applied  to  contractors  with  the  federal  government. 

The  imposition  of  an  excise  tax  on  gasoline  dealers  is  a  tax  on  the 
dealer  rather  than  on  the  consumer  and  on  the  privilege  of  delivering  or 
distributing  gasoline  (Orange  State  Oil  Company  vs.  Amos,  supra).  The 
fact  that  the  tax  is  added  to  the  price  of  gasoline  sold  by  such  dealer  to  the 
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United  States  is  not  a  tax  on  the  government  itself  but  is  a  tax  on  the 
dealer  although  a,  burden  falling  on  the  United  States  government  Is, 
nevertheless,  permitted  by  the  Constitution.  This  also  applies  to  munici- 
palities whose  property  is  exempt  by  the  laws  of  this  state  from  taxation 
who,  nevertheless,  have  been  requhed  to  pay  the  tax  added  by  the  dealer 
as  a  "dealer  tax"  (see  Orange  State  Oil  Co.  vs.  Amos,  supra,  also  Sheip 
Co.  vs.  Amos,  130  So.  699;  West  Palm  Beach  vs.  Amos,  130  So.  710).  For 
many  years  the  counties,  cities  and  the  State  of  Florida  have  recognized 
the  dealer  tax  on  gasoline  but  no  demand  has  ever  been  made  on  the 
Federal  Government  in  this  state. 

The  very  economic  structure  of  this  state  rests  on  this  six  cent  (6<) 
tax  and  the  additional  one  cent  (1^>  emergency  gas  tax.  Only  V^^  is  im- 
posed for  the  purpose  of  raising  general  revenue,  the  remainder  is  devoted 
to  the  payment  of  road  construction,  the  building  and  repair  of  roads,  and 
education.  As  such  it  relieves  our  citizens  of  public  burdens  they  would 
otherwise  be  called  upon  to  share.  In  normal  times  this  main  support  of 
our  economic  life  was  secure.  The  fortunes  of  war  have  diverted  motor 
fuels  to  the  machines  of  war  and  war  production.  Peaceful  pursuits  are 
materially  restricted  and  the  military  forces  and  those  engaged  in  war 
production  now  use  the  gasoline  and  the  highways  of  the  State.  There 
is  an  imperative  necessity  that  all  users  bear  the  dealer  tax. 

It  is,  therefore,  my  opinion  that  the  Federal  Government  and 
municipalities  are  not  entitled  to  be  relieved  of  paying  the  resulting  in- 
creases in  price  of  gasoline  on  purchase  of  gasoline  from  dealers  or  agents 
in  the  State  of  Florida  (except  tax-exempt  aviation  gasoline)  but,  on  the 
contrary,  must  pay  the  dealer's  price  which  includes  the  gasoline  tax. 


FINANCIAL  MATTERS.  GENERALLY 

January  25,  1944. — 044-36. 

SPECIAL  FUNDS — CIGARETTE  TAX  COLLECTIONS 

QUESTION:  1.  Under  the  present  laws  is  it  required  that  I,  as 
Director  of  this  Department,  turn  over  to  the  General  Revenue  Fund  of 
the  State,  for  the  State's  general  operating  purposes,  three  per  cent  of  the 
tax  collections  under  Chapter  21946,  Laws  of  Florida,  Acts  of  1943,  which 
is  the  Cigarette  Tax  Act? 

2.  Also,  is  it  your  opinion  that  the  Governor  has  the  authority  to  re- 
duce the  three  per  cent  that  may  be  levied  by  the  law  to  a  lesser  percentage 
if  he  deems  advisable? 

To  Itonorahle  E,  W.  Scarborough,  Director,  State  Beverage  Department : 

I  call  your  attention  to  the  provisions  of  Section  215.20,  Florida 
Statutes,  1941,  wherein  it  is  provided  that: 

"A  deduction  of  three  per  cent  shall  be  made  from  all  State 
funds,  termed  Special  Funds,  and  other  funds,  the  source  of  which  is 
not  the  General  Revenue  Fund  or  funds  which  became  a  part  of  the 
General  Revenue  Fund,  of  any  State  Department,  Institution,  Board, 
Agency,  Division  or  Commission,  which  is  deposited  by  or  through 
the  ofEice  of  the  Comptroller  or  the  State  Treasurer.  The  deduction 
shall  be  based  on  the  total  sum  collected  for  such  fund  or  deposited 
with  the  State  Comptroller  or  the  State  Treasurer."  (Emphasis 
supplied) . 

It  is  my  opinion  that  any  special  fund  that  has  as  its  source  the  Gen- 
eral Revenue  Fund,  or  any  special  fund  that  is  required  by  law  to  be  paid 
into  and  become  a  part  of  the  General  Revenue  Fund,  does  not  come 
within  the  provisions  of  the  section  above  quoted. 
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By  the  provisions  of  Chapter  21946,  Acts  of  1943,  a  tax  Is  levied  and 
imposed  on  cigarettes.  Applicants  for  a  permit  to  engage  In  the  business 
of  selling  cigarettes  in  this  state  are  required  to  obtain  a  cigarette  permit 
for  which  a  fee  of  $1  must  be  paid.  Section  17  of  said  Chapter  provides 
that  such  permit  fees  shall  be  paid  into  the  State  Treasury  in  a  special  fund 
to  be  designated  Cigarette  Tax  Administration  Fund  and  that  such  Fund 
shall  be  used  for  the  payment  of  expenses  incident  to  the  administration 
of  the  Act,  Any  excess  In  such  Fund  over  10  per  cent  Is,  at  the  end  of  each 
year  of  the  administration  of  the  Act,  paid  into  the  General  Revenue  Fund. 
All  cigarette  tax  coiiections  are  paid  into  a  fund  in  the  State  Treasury 
designated  Cigarette  Tax  Collection  Fund.  If  the  Cigarette  Tax  Adminis- 
tration Fund  is  insufficient  to  pay  such  expenses,  a  sum  not  to  exceed 
three  per  cent  of  the  total  collections  of  such  cigarette  taxes  in  any  year 
may  be  transferred  to  such  fund  from  the  Cigarette  Tax  Collection  Fund. 
All  of  the  Cigarette  Tax  Collection  Fund,  less  the  sum  transferred  to  the 
Cigarette  Tax  Administration  Fund  is  transferred  from  month  to  month  to 
the  General  Revenue  Fund. 

It  appears,  therefore,  that  all  cigarette  tax  and  permit  funds  received 
under  the  provisions  of  Chapter  21946,  supra,  less  the  sum  rsQuired  to  pay 
the  expenses  of  administering  the  law,  and  the  reserve  created  for  such 
purpose,  become  a  part  of  the  General  Revenue  Fund.  Therefore,  in  my 
opinion,  the  first  question  posed  by  you  should  be,  and  the  same  is  answered 
in  the  negative. 

The  answer  to  the  first  question  disposes  of  the  second  question  you 
have  posed,  and  my  answer  to  same  Is  that  the  Governor  does  not  have 

such  authority. 


March  13, 1943.— 043-74. 

STATE  AND  POLITICAL  SUBDIVISIONS— INVESTMENTS 

QUESTION:  Have  the  State  of  Florida  and  its  political  subdivisions 
authority  to  invest  any  excess  or  idle  funds  in  their  treasuries  or  deposi- 
tories? 

To  Honor abU  8pe*»ard  L.  Holland,  Oovtmor: 

I  have  made  an  investigation,  and  I  do.  not  find  any  law  relating  to 
excess  funds  or  idle  funds  as  such,  with  regard  to  how  same  may  be  in- 
vested. 

As  you  know,  we  do  have  a  statute.  Section  518.01,  Florida  Statutes, 
1941,  providing  for  investment  of  funds  held  by  Trustees,  which,  of  course, 
permits  investment  in  United  States  Government  obligations.  I  think 
probably  some  municipal  corporations  as  well  as  some  boards  do  have 
authority  to  invest  sinking  funds  for  the  payment  of  certain  funded  obli- 
gations, but,  of  course,  no  fund  held  either  by  Trustees  or  by  the  board 
with  such  authority  would  be  considered  as  excess  or  idle  funds. 


November  10,  1S44.— 044-318. 

STATE  BOARD  OF  BEAUTY  CULTURE — ^TRANSFESt  OF  FUNDS 

QUESTION  T  May  funds  be  repaid  to  the  statutory  State  Board  of 
Beauty  Culture  Fund  which  were  temporarily  transferred  to  the  General 
Revenue  Fund  by  order  of  the  Governor? 


^ 
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To  MUs  Ethel  31,  Manning,  Executive  8ecf«taTy,  State  Board  of  Beauty  Culture ; 

It  appears  from  your  letter  that  there  was  transferred  by  the  Governor, 
with  the  approval  of  the  Comptroller,  in  order  to  meet  a  temporary  de- 
ficiency to  the  General  Revenue  Fund,  the  sum  of  $30,000.00.  in  May  of 
1938,  and  the  sum  of  $30,000.00  in  October  of  1940.  This  transfer  was 
made  under  the  authority  of  Section  215,18,  Florida  Statutes,  1941, 
formerly  Section  2,  Chapter  12295,  Laws  of  Florida,  Acts  of  1927,  which 
section  is  in  the  following  language: 

"Whenever  there  exists  in  any  fund  provided  for  by  law  or  de- 
partmental regulation  a  deficiency  which  would  render  such  fund  in- 
sufficient to  meet  its  just  requirements,  and  there  shall  exist  other 
funds  in  the  state  treasury  which  are  for  the  time  being  or  otherwise 
in  excess  of  the  amounts  necessary  to  meet  the  Just  requirements  of 
such  last  mentioned  fund,  the  governor  of  the  State  of  Florida  may, 
with  the  approval  of  the  comptroller,  order  a  temporary  transfer  of 
funds  from  one  fund  to  another  in  order  to  meet  temporary  de- 
ficiencies in  particular  funds  without  resorting  to  the  necessity  of 
borrowing  money  and  paying  interest  thereon;  provided,  that  the 
fund  from  which  any  money  is  temporarily  transferred  shall  be  re- 
paid the  amount  transferred  from  it  as  soon  as  practicable  there- 
after, same  to  be  done  upon  order  of  the  governor  and  approved  by 
the  comptroller;  provided,  that  no  transfer  shall  be  made  from  the 
funds  provided  for  the  operations  of  the  state  live  stocli  sanitary 
board." 

It  is  my  opinion  ttmt  the  sum  temporarily  transferred,  in  the  total 
amount  of  $60,000.00,  may  be  repaid  from  the  General  Revenue  Fund  to  the 
State  Board  of  Beauty  Culture  Fund,  if  it  Is  available,  upon  the  order  of  the 
Governor  and  approval  of  the  Comptroller. 


January  25,  1944. — 044-35 

STATE  LIVESTOCK  SANITARY  BOARD— FISCAL  YEAR 

QUESTION:  When  do  the  funds  appropriated  by  Chapter  21638, 
General  Laws,  1943,  become  available  for  use  by  the  State  Livestock  Sani- 
tary Board? 

To  Honorable  J.  V.  Knapp,  State  Veterinariati: 

It  is  my  opinion,  in  view  of  the  definition  of  the  fiscal  year  contained 
in  Section  215.01,  Florida  Statutes,  1941,  that  the  one  hundred  seventy- 
five  thousand  dollars  annually  appropriated  by  chapter  21638,  Acts  of 
1943,  will  become  available  for  use,  to  the  extent  that  available  funds  are 
In  the  hands  of  the  Treasurer,  on  July  1,  1944. 


December  15,  1943.— 043-333. 

TRANSFERS  OF  PONDS  BETWEEN  ACCOUNTS 

QUESTION:  Under  the  existing  emergency,  have  we  any  legal  au- 
thority to  increase  the  salaries  of  our  employees  over  the  total  amount 
specifically  appropriated  for  salaries  by  using  any  balance  which  may 
become  available  under  our  Necessary  and  Regular  Expense  appropriation? 
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To  Mr.  Millard  DavitUon,  Superintendent,  Florida  Industrial  School  for  Bogt, 
Marianna,  Florida: 

In  reply  to  this  questioQ  I  beg  leave  to  state  that  under  the  terms 
and  proviiions  of  Section  215.18,  Florida  Statutes,  1941,  it  Is  provided  that 
the  Governor  of  the  State  of  Florida  may  with  the  approval  of  the  Comp- 
troller order  a  temporary  transfer  of  funds  from  one  fund  to  another  in 
order  to  meet  a  temporary  deficiency  in  particular  funds. 

This  provision  Is  subject  to  the  condition  that  the  fund  from  which 
any  money  Is  temporarily  transferred  shall  be  repaid  the  amount  paid 
from  It  as  soon  as  Is  practicable  thereafter. 

It  is  my  opinion  that  in  applying  for  leave  to  transfer  a  part  of  the 
Necessary  and  Regular  Expense  Fund  In  the  budget  to  the  Salary  Fund,  you 
should  apply  to  the  Governor  for  such  permission  and,  in  doing  so.  it  would 
be  advisable  to  state  conditions  necessitating  the  transfer,  and,  of  course, 
the  amount  to  be  transferred  from  one  fund  to  another. 

You  further  inquire  as  to  whether  or  not  there  is  any  other  fund  of 
the  State  from  which  Institutions'  salaries  might  be  increased  or  supple- 
mented. 

In  reply  to  this  inquii?  I  beg  leave  to  state  that  I  know  of  no  such  fund. 


CHAPTER  XI 
HOMESTEADS  AND  EXEMPTIONS 

INCLUSION  IN  MUNICIFAUTT 

August  11,  1944.— 044-231. 

EEDUCnON  OP  HOMESTEAD  AREA 

QUESTION:  May  the  Tax  Assessor  reduce  the  area  of  homestead 
exemption  because  of  the  inclusion  of  said  homestead  in  a  municipality? 

To  Honorable  Ernest  C.  yoft.  Tax  Asuessor,  Marion  Count}),  Orala,  Florida: 

No  homestead  outside  of  the  limits  of  a  city  is  reduced  on  account  of 
its  being  subseguently  included  within  the  limits  of  an  incorporated  city  or 
town  without  the  consent  of  the  owner,  and  in  consequence,  the  Tax 
Assessor  should  not  reduce  the  area  of  such  homestead  exemption. 


CHAPTER  XII 
EDUCATION 

STATE  AGENCIES 

October  28,  1943.— 043-285. 

BOARD  OP  EDUCATION— PROTECTION  OP  SCHOOL  LANDS 

QUESTION:  Is  the  State  Board  of  Education  liable  for  payment  of 
a  claim  of  the  Florida  Forest  and  Park  Service  for  fire  control  service  for 
school  lands? 

T<i  Honor ablt  Colin  EnglUh.  State  Svpfniitettdenl  of  Ptiblic  Inttruetion : 

Section  229.08  (G)  Florida  Statutes.  1941,  chaises  the  State  Board  of 
Education  with  the  management  of  school  lands. 

According  to  information  by  the  State  Land  Office  the  State  Board 
of  Education  entered  into  a  cooperative  agreement  with  the  Florida  Forest 
Service,  dated  August  1,  1940,  wherein  the  State  Board  agreed  to  pay  five 
cents  (5^)  per  acre  for  forest  protection  to  611.48  acres  of  school  lands  In 
Nassau  County. 

By  Chapter  22071,  Acts  of  1943,  item  29  (c),  an  appropriation  of 
$500.00  was  made  for  "protection  of  state's  school  land." 

It  is  my  opinion  that  the  State  Board  of  Education  had  authority  to 
contract  for  such  Are  control  service  for  school  lands  and  that  the  state- 
ment in  question  presents  a  valid  claim  which  can  be  paid  from  funds 
appropriated  by  item  29  fc)  of  said  Chapter  22071,  Acts  of  1943. 

January  4,  1943. — 043-21. 

STATE  SCHOOL  FUND— REFUNDINO  BOND  FEE:    PAYMENT 

QUESTION:  Is  the  State  Board  of  Education  authorized  to  requisi- 
tion a  warrant  on  the  principal  of  the  State  School  Fund  for  the  payment 
of  a  fee  for  refunding  Town  of  Avon  E^ark  bonds? 

7*0  Honorable  J.  Kdtt^n  Litnoit.  Slate  Trermurer: 

Article  XII,  Section  5,  Florida  Constitution,  provides:  "The  princi- 
pal of  the  state  school  fund  shall  remain  sacred  and  inviolate." 

Under  Section  229.08,  Florida  Statutes,  1941,  it  Is  the  duly  and  re- 
sponsibiMty  of  the  State  Board  of  Education  to  administer  the  State 
Permanent  School  Fund  "so  that  the  principal  shall  remain  sacred  and 
inviolate,  as  required  by  Section  5,  Article  XH  of  the  Constitution." 

It  is  my  opinion  that  under  these  provisions  the  State  Board  of  Edu- 
cation has  no  authority  to  requisition  a  warrant  on  the  principal  of  the 
State  School  Fund  for  the  payment  of  a  fee  for  refunding  bonds. 

It  should  be'  noted  that  the  State  Board  did  not  file  its  acceptance  of 
the  plan  of  composition  until  after  the  number  of  bond  holders  required 
by  the  Wilcox  Act  to  accept  the  plan  of  composition  had  been  obtained  and 
the  same  could  have  been  executed  without  the  acceptance  of  the  plan  by 

the  State  Board. 

Filing  acceptance  of  the  plan  of  composition  in  the  name  of  "Princi- 
pal, State  School  Fund"  can  In  no  way  be  considered  as  a  contract  binding 
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the  State  School  Fund  to  the  payment  of  the  refunding  fee  because  all 
Interested  parties  were  charged  with  notice  of  the  constitutional  prohibi- 
tion against  using  the  principal  of  the  State  School  Fund  for  any  such 
purpose. 

The  constitutional  mandate  that  the  State  School  Fund  shall  remain 
sacred  and  inviolate  cannot  be  overcome  by  contract,  (State  Board  of 
Education  v.  BPJ.  Lake  County,  Florida,  138  Fla.  167,  190  So.  253). 

On  April  2,  1941.  I  issued  an  opinion  that  under  the  plan  of  composi- 
tion approved  by  the  U.  S.  District  Court  it  was  incumbent  on  the  State 
Board  of  Education  to  pay  a  refunding  fee.  That  opinion  should  not  be 
viewed  as  conflicting  with  the  above  because  no  question  re  principal  of 
the  State  School  Fund  was  involved  therein. 

September  14,  1943,-043-243. 

STATE  SUPERINTENDENT;   AUTHORITY— AGREEMENT  ON 
BEHALF  OF  STATE  BOARD 

QUESTION:  Does  the  State  Superintendent  have  authority  to  exe- 
cute an  agreement  on  behalf  of  the  State  Board  of  Education  witli  the 
Federal  Pood  Distribution  Administration  for  a  school  lunch  subsidy 
program? 

To  Uonorabh.'  Colin  EngltnTi,  State  Superintendent  of  Public  Instruction: 

The  State  Board  of  Education  is  authorized  to  accept  the  provision 
of  any  Act  of  Congress  appropriating  funds  to  the  State  for  use  in  con- 
nection with  any  phase  of  the  state  system  of  public  education  (Section 
236.23,  Florida  Statutes,  1941);  and  to  approve  plans  for  cooperating  with 
the  Federal  Government  in  carrying  out  any  and  all  phases  of  the  edu- 
cational program  in  which  it  may  find  cooperation  to  be  desirable,  and  to 
provide  for  the  proper  administration  of  funds  which  may  be  appropriated 
by  Congress  and  apportioned  to  the  State  for  any  and  all  educational 
purposes.  Section  229.08  (10);  and  the  State  Superintendent  is  authorized 
to  recommend  policies  for  administering  funds  which  may  be  appropriated 
by  Congress  and  apportioned  to  the  State  for  any  and  all  educational 
purposes,  and  to  execute  such  plans  as  are  approved. 

The  execution  of  such  a  contract  with  the  Federal  Food  Distribution 
Administration  is  but  a  ministerial  act  in  carrying  out  the  execution  of 
the  approved  plan.  The  State  Board  of  Education  by  regulation  adopted 
August  6,  1943,  gave  specific  authority  to  the  State  Superintendent  to 
perform  such  ministerial  act. 

It  is  therefore  my  opinion  that  the  State  Superintendent  has  authority 
to  execute  such  agreement  with  the  Federal  Food  Distribution  Administra- 
tion on  behalf  of  the  State  Board  of  Education. 

COUNTT  SCHOOL  SYSTEM 

January  14,  1944.— 044-19. 

ATTORNEY— EMPLOYMENT 

QUESTION:  May  a  County  Board  of  Public  Instruction  employ  the 
County  Attorney  of  such  county  to  represent  the  School  Board  and  pay 
him  for  services,  the  proposed  compensation  being  in  the  budget  for  the 
present  fiscal  year,  and  payable  out  of  the  County  General  School  Fund? 

To  Honorable  H.  A.  Rider,  County  Attorney,  Hendry  County,  LaBelte,  Florida: 

There  is  no  express  statutory  authority  for  the  employment  of  an 
attorney  to  represent  a  County  Board  of  Public  Instruction.  However,  the 
State  Board  of  Education,  under  its  power  to  adopt  rules  and  regulations 
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which  have  the  force  and  effect  of  law,  on  April  1,  1941,  adopted  a  rule 

which  in  part  provides  as  follows  r 

"If  legal  services  are  needed  to  care  for  the  problem  arising  in 
any  school  district  in  the  county,  such  legal  services  shall  be  pro- 
vided through  the  attorney  for  the  County  Board,  or  if  the  Board 
does  not  have  an  attorney,  through  an  attorney  authorized  and  ap- 
proved by  the  County  Board,  in  order  that  all  legal  services  for  the 
schools  of  the  county  may  be  properly  integrated  and  coordinated." 

This  rule  leaves  employment  of  an  attorney  entirely  to  the  discretion 
of  the  County  Board  of  Public  Instruction,  which  Board  may,  by  virtue  of 
Section  230.22,  Florida  Statutes,  1941,  adopt  rules  and  regulations  author- 
izing the  employment  of  an  attorney.  Under  an  appropriate  rule  and 
regulation  the  County  Attorney  may  serve  as  Attorney  for  the  Board  of 
Public  Instruction  of  the  same  county. 

Therefore,  it  is  my  opinion  that  the  Board  of  Public  Instruction  of 
Hendry  County  may,  by  appropriate  resolution,  provide  for  the  employ- 
ment of  the  County  Attorney  of  that  county  and  may  pay  him  out  of  the 
County  General  School  Fund,  &s  authorized  in  the  budget  for  the  fiscal 
year. 

March  14,  1944.— 044-84. 

AUTHORrry  to  permit  use  of  school 

QUESTION:  I.  If  title  to  a  school  buildmg  within  a  special  tax 
school  district  is  vested  in  the  County  School  Board,  may  such  County 
School  Board  determine  the  extra  school  uses  for  such  school  building 
without  the  consent  of  the  special  tax  school  district  Trustees? 

2.  If  title  is  vested  in  the  special  tax  school  district  Trustees,  may 
such  Trustees,  contrary  to  the  wishes  of  the  County  School  Board,  permit 

extra  school  uses  of  the  building? 

3.  If  title  is  vested  in  the  special  tax  school  district  Trustees,  may 
such  Trustees  refuse  to  permit  persons'  or  agencies'  use  of  the  school 
buildings  for  purposes  wtiich  had  been  authorized  by  the  County  School 
Board? 

To  Honorable  Colin  EnglUh,  State  Suptrintendent  of  Pub  tie  InttrurXion: 

Section  10,  Article  Xn  of  the  Constitution  of  the  State  of  Florida,  pro- 
vides in  part  as  follows: 

"The  legislature  may  provide  for  the  division  of  any  county 
or  counties  into  convenient  school  districts;  and  for  the  election 
biennially  of  three  school  trustees,  who  shall  hold  their  office  for 
two  years,  and  who  shall  have  the  supervision  of  all  schools  within 
the  district;  .  ,  .  "  (Emphasis  supplied) 
Section  230.03,  Florida  Statutes  1941,  Subsection  (4),  provides: 

"4.  TRUSTEES.  AU  schools  in  any  school  district  which  are 
supported  in  part  from  school  district  fimds,  shall  be  under  the 
general  supervision  but  not  under  the  control  of  the  trustees  of  that 
district,  who  shall  constitute  an  advisory  and  limited  policy- forming 
body  for  the  district,  as  set  forth  in  Sections  230.34  and  230.43." 

Sections  230.35  and  230.36  provide  for  control  and  supervision  of 
schools  by  County  Boards  and  Superintendents,  and  the  Trustees  of 
school  districts. 

Section  230.43,  Florida  Statutes,  1941,  which  specifically  sets  out 
powers  of  Trustees,  in  Subsection  (10)  provides: 

"To  have  general  supervision  of  the  buildings,  grounds,  equip- 
ment, and  other  property  of  the  schools  of  the  district  and  to  recom- 
mend to  the  county  superintendent  or  to  the  county  board  at  an 
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official  meeting,  such  repairs  and  alterations  as  may  be  considered 
necessary;  provided  that  trustees,  subject  to  regulations  of  the 
county  board,  may  be  authorized  to  make  minor  and  emergency 
repairs;  and.  provided  further,  that  when  the  title  to  property  in  the 
district  is  held  by  the  trustees  at  the  time  the  school  code  becomes  a 
law,  the  county  board  shall  delegate  to  the  trustees  of  such  district 
responsibility  for  using  district  current  school  funds  ..." 

and  in   (11)   provides: 

"To  permit  the  use  of  the  school  buildings  and  grounds  of  the 
district  for  civic,  social  recreation  and  community  purposes;  pro- 
vided, however,  that  such  use  does  not  interfere  with  the  school 
program  or  materially  increase  the  maintenance  cost  of  the 
property," 

The  above  sections  are  cited  to  give  a  background  for  discussion  of 
sections  hereinafter  discussed. 

Under  Section  10,  Article  Xn,  of  the  Constitution,  quoted  above.  It 
is  clear  that  the  Trustees  have  supervision  over  all  schools  within  the  dis- 
trict. The  statutes  cannot  supersede  this  recital,  and  the  case  of  Board  of 
Public  Instruction  for  Manatee  County  v.  State,  3  So.  (2>  707,  expressly 
recognizes  this  principle. 

In  that  case  it  was  contended  that  because  the  high  school  is  a 
county  school  as  defined  by  the  School  Code,  that  said  school  Is  supported 
exclusively  by  County  Funds,  and  when  such  is  the  case  that  the  teachers 
may  be  nominated  by  the  County  Superintendent. 

The  Court,  in  that  case,  said: 

"There  is  no  merit  to  this  contention.  Section  10,  Article  XH, 
of  the  Constitution  provides  that  trustees  of  special  tax  school  dis- 
tricts shall  have  the  supervision  of  all  scbools  within  the  district 
so  any  provision  of  the  school  code  tending  to  destroy  such  supervi- 
sion will  not  be  enforced.  The  school  code  evidences  no  purpose  to 
abrogate  the  general  power  of  the  trustees  of  special  tax  school  dis- 
tricts to  nominate  teachers  In  a  regularly  constituted  special  tax 
school  district.  It  is  a  mere  fiction  to  contend  that  county  schools 
are  supported  exclusively  by  county  funds  when  the  special  tax 
school  district  is  an  integral  part  of  the  county  .  .  ."  (Emphasis 
supplied) . 

It  is  therefore  my  opinion  that  the  question  of  title  Is  not  controlling 
on  the  question  of  the  use  of  the  school  buildings  out  of  school  hours. 

Section  235.02,  Florida  Statutes,  1941,  provides  as  follows: 

"Subject  to  law,  the  trustees  of  any  district  may  provide  for 
or  permit  the  use  of  school  buildings  and  grounds  within  the  district, 
out  of  school  hours  during  the  school  term,  or  during  vacation,  for 
any  legal  assembly,  or  as  community  play  centers,  or  may  permit  the 
same  to  be  used  as  voting  places  in  any  primary,  regular,  or  special 
election.  The  county  board  shall  adopt  rules  and  regulations  neces- 
sary to  protect  school  plants  when  used  for  such  purposes,  and  shall 
provide  for  tite  use  of  school  property  other  than  that  under  the 
supervision  of  trustees."    (Emphasis  supplied). 

The  section  read  In  connection  with  Section  230.43  (11),  Florida 
Statutes,  1941,  previously  mentioned,  are  the  controlling  statutes  in  de- 
termining the  questions  asked. 

Much  of  the  previous  discussion  has  been  designed  to  show  that  there 
exists  no  such  class  of  property  as  indicated  by  the  part  of  Section  235.02 
last  emphasized.  This  section  permits  the  Trustees  of  a  district  where  a 
school  building  is  located,  to  permit  use  of  the  buildings  and  grounds  out  of 
school  hours,  as  provided; 

1.  For  any  legal  assembly. 
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2.  For  community  play  centers. 

3.  For  votli^  places  In  any  election. 

The  County  Board  shall  adopt  rules  and  regulations  necessary  to 
protect  such  school  plants. 

It  is  my  opinion,  in  answer  to  question  1,  that  the  County  Board  may 
not  determine  the  extra  school  uses  of  a  school  building  without  the  con- 
sent of  the  Trustees,  This  is  the  law  without  regard  to  title. 

In  answer  to  question  2,  it  is  my  opinion  that  the  Trustees  may  permit 
limited  extra  school  uses  of  school  buildings,  title  to  which  are  vested  in 
the  districts,  contrary  to  the  wishes  of  the  County  Board,  Such  use,  how- 
ever, is  subject  to  reasonable  general  rules  of  the  County  Board  adopted 
for  the  protection  of  such  properties.  The  limited  uses  are:  1.  For  any 
legal  assembly;  2.  As  conmiunity  play  centers;  3.  For  voting  places  in  any 
election,  and  4.  Civic,  social  recreation  and  community  purposes  that  do 
not  interfere  with  the  school  program  or  materially  increase  the  mainte- 
nance cost  of  the  property. 

In  answer  to  question  3,  it  is  my  opinion  that  the  Trustees  may  refuse 
to  permit  persons'  or  agencies'  use  of  the  school  buildings  for  purposes 
which  had  been  authorized  by  the  County  School  Board. 

In  malcing  rules  and  regulations  for  vise  of  buildings,  the  County 
Board  should  keep  in  mind  that  a  charge  for  the  use  of  the  building  should 
be  made  when  used  for  nonschool  purposes,  in  an  amount  at  least  sufficient 
to  defray  expenses  Incident  to  the  use  of  the  building.  Otherwise  School 
Funds  would  be  used  for  other  than  school  purposes,  contrary  to  the  pro- 
visions of  Article  XII,  Sections  9  and  10,  of  the  Florida  Constitution. 

The  Trustees  can  only  use  their  best  judgment  in  permitting  such 
uses  as  appear  to  be  within  the  provisions  of  the  statutes,  and  the  Coimty 
Boards  must  adopt  reasonable  general  rules  necessary  to  protect  the 
buildings.  If  persons  feel  their  constitutional  rights  are  being  abridged 
by  such  control,  the  courts  can  then  determine  the  specific  question. 


June  26,  1943.— 043- 150A. 

COUNTY  BOARD— APPOINTMENT  OF  BUILDING  ENGINEER 

QUESTION:  Is  the  appointment  of  a  building  engineer  for  Technical 
High  School,  by  the  Dade  County  Board  of  Public  Instruction,  legal,  when 
the  appointment  was  made  and  approved  by  a  three  to  two  vote  of  the 
Board,  with  one  member  who  did  not  hold  a  commission  from  the  Gov- 
ernor as  a  Board  member,  voting  in  the  affirmative? 

To  Honorabh  Colin  EnglUk,  State  SwpeTintendent  of  Pubtie  Imtrtmlion: 

On  January  13,  1943, 1  issued  an  opinion,  affirmed  by  another  opinion 
of  this  date,  that  the  issuance  of  a  commission  is  an  absolute  prerequisite 
to  the  right  to  perform  the  functions  of  a  county  oSice  as  a  member  of 
the  County  Board  of  Public  Instruction. 

Said  member,  not  having  been  commissioned  by  the  Governor  to  as- 
sume the  duties  of  a  member  of  the  County  Board  of  Public  Instruction, 
in  voting  on  said  appointment,  acted  without  authority  of  law  and  his  act 
was  of  no  effect.  The  appointment  of  said  engineer  not  having  been  ap- 
proved by  a  majority  of  the  legally  qualified  members  of  said  Board  pres- 
ent at  such  meeting,  it  Is  my  opinion  that  no  valid  appointment  was  made 
and  that  the  county  should  not  release  any  salary  warrants  to  the  person  so 
appointed. 
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February  2.  1943.— 043-37. 

COUNTY  BOARDS — EXTRACURRICUliAR  FUNDS 

QUESTION:  1.  Does  the  Board  of  Public  Instruction  have  any  offi- 
cial control  over  the  administering  of  Extracurricular  Activity  Funds? 

2.  Is  the  Board  of  Public  Instruction  responsible  for  any  irregular 
expenditure  of  these  funds? 

3.  Is  it  the  responsibility  of  the  Board  of  Public  Instruction  to  pro- 
tect these  funds  by  periodical  audits,  bonding  of  employees  handling  same 
and  other  safeguards? 

To  Boiwrable  Colin  EngUnh,  State  Superiatevdent  of  Ptthlif  Tnstrttction: 

1.  The  County  Board  of  Public  Instruction  is  responsible  for  the 
organization  and  control  of  the  public  schools  of  the  county  (Section 
230.03(2).  Florida  Statutes,  1941);  and  it  is  the  duty  of  said  Board  to 
determine  such  pohcies  as  are  necessary,  and  to  adopt  such  rules  and 
regulations  as  will  contribute  to  the  orderly  and  efficient  operation  of  the 
school  system,  and  perform  such  duties  and  exercise  such  responsibilities 
as  it  may.  find  necessary  for  the  improvement  of  the  county  school  system 
(Section  230.22  (1),  (2)  and  <5)).  Having  authority  to  approve  or  dis- 
approve extracurricular  activities,  it  follows  that  the  County  Board  has 
the  duty  and  responsibility  of  seeing  that  any  such  activity  is  properly 
conducted,  and  such  includes  control  over  the  administration  of  Extra- 
curricular Activity  Funds. 

2.  The  answer  to  the  first  question  is  applicable  to  and  answers  this 
question.  I  also  refer  you  to  Section  230.23  (12>  (f),  which  makes  it  the 
duty  of  the  County  Board  to  "Provide  for  the  keeping  of  accurate  records 
of  all  financial  transactions,  Including  records  of  school  or  student  activity 
funds  on  forms  prescribed  by  the  state  board  and  have  these  records  kept 
under  the  various  classiJicatians  commonly  used  in  school  financial  ac- 
counting; authorize  and  compensate  such  trained  assistants  to  the  county 
superintendent  as  may  be  needed  to  maintain  adequate  records";  and 
Section  230.33(12)  (f)  makes  it  the  duty  of  the  Coiftity  Superintendent  to 
"Keep  or  have  kept  accurate  records  of  all  financial  transactions  on  forms 
prescribed  by  the  state  board." 

3.  This  question  is  answered  by  the  following  statutory  provisions: 
Section  230.23(12)  (g)  provides  in  part  that  it  is  the  duty  of  the  County 
Board  to  "make  available  all  records  for  proper  audit  by  state  officials; 
have  prepared  monthly  statements  showing  receipts,  balances,  and  ex- 
penditures to  date  and  require  a  copy  of  each  such  statement  to  be  filed 
with  the  state  superintendent  as  provided  by  law." 

Section  230.23(12)  (h)  makes  it  the  duty  of  the  County  Board  to  "Fix 
and  prescribe  the  bonds,  and  pay  the  premium  on  all  such  bonds,  of  all 
school  employees  who  are  responsible  for  school  funds  in  order  to  provide 

reasonable  safeguards  for  all  such  funds." 

Section  237.29  provides  that  "Each  and  every  official  and  employee  of 
the  county  board,  who  is  in  any  way  responsible  for  collecting,  depositing, 
budgeting,  or  expending  school  funds,  or  for  purchasing  materials  or 
services  for  school  usage,  or  is  in  any  other  manner  responsible  for  school 
funds,  shall  see  that  these  funds  are  fully  and  properly  safeguarded  at  all 
times.  Proper  safeguards  are  to  be  evidenced  not  only  by  accurate  and 
complete  accounting,  observance  of  all  legal  requirements,  preparation  of 
all  required  reports,  but  also  by  exercising  every  diligence  to  see  that  value 
has  been  received  for  any  funds  which  are  expended," 

Section  237.21  provides  that  "Each  and  every  oflicial,  or  other  person 
Who  is  responsible  in  any  manner  for  handling  or  expending  school  funds, 
shall  be  adequately  bonded  at  all  time  .  .  . 
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"(3)  ...  It  shall  be  the  responsibility  of  th«  county  board  to  provide 
for  the  bonding  of  any  school  employee  who  Is  responsible  for  school 
moneys.  The  amount  of  the  bond  shall  be  prescribed  by  the  county  board 
of  the  county  in  which  the  person  is  employed.  The  bond  may  be  with  a 
surety  company  authorized  to  do  business  in  Florida,  or  with  two  good  and 
suSicient  sureties." 

January  24,  1944. — 044-30. 

COUNTY  BOARD— LIABILITY  FOR  TORT 

QUESTION:  Is  the  County  Board  of  Public  Instruction  of  I>ade 
County,  Florida,  civilly  responsible  for  the  death  of  a  student? 

To  Honorable  Colin  Enyliiih,  State  Superintendent  of  Public  In»lructiom: 

A  long  line  of  American  decisions  exempts  school  corporations  from 
liability  for  noncontract  injuries  inQicted  by  them,  whether  the  injury 
be  inflicted  upon  the  person  or  property  of  the  teacher,  pupil  or  any  other 
person.  Ernst  v.  West  Covington,  116  Ky.  850,  64  LRA  652;  Dick  v.  Board 
of  Education  of  St.  Louis  (Mo.),  238  SW  1073,  21  ALR  1327,  and  note. 
Herman  v.  Board  of  Education,  234  N.  Y.  196,  24  ALR  1065. 

The  reason  or  basis  behind  such  rule  is  stated  in  47  Am.  Jur.  page  335. 

as  follows: 

"Various  reasons  are  assigned  why  a  school  district  should  not 
be  liable  In  tort.  Some  authorities  place  it  on  the  ground  that  the 
relation  of  master  and  servant  does  not  exist;  others  take  the  ground 
that  the  law  provides  no  funds  to  meet  such  claims.  Still  other 
authorities  hold  that  school  directors  in  performing  the  duties  re- 
quired of  them  exercise  merely  a  public  function  for  the  public  good, 
for  which  they  receive  no  private  or  corporate  benefit.  Many 
authorities  do  not  base  their  holdings  on  any  single  ground,  but  rely 
on  two  or  more  of  them  at  the  same  time." 

I  can  cite  no  case  decided  by  the  Supreme  Court  of  this  State  directly 
authorizing  or  denying  the  right  to  sue  a  County  Board  of  Public  Instruc- 
tion in  an  action  sounding  in  tort.  However,  such  Boards  are  subject  to 
suit  and  a  consideration  of  the  cases  in  those  actions  that  have  been  per- 
mitted is  helpful. 

Even  prior  to  adoption  of  the  statute  specifically  permitting  the  same. 
County  School  Boards  have  been  subject  to  suit  in  appropriate  actions.  See 
Board  of  Public  Instruction  of  Pinellas  County  v.  Knight  &  Wall  Co.,  132 
So.  644;  First  National  Bank  of  Gainesville  v.  Board  of  Public  Instruction, 
111  So,  521.  It  was  recognized  in  those  suits  that  although  the  statutes  did 
not  give  specific  authorization  to  sue  and  be  sued,  that  the  Board  was  not 
a  branch  of  the  sovereignty  of  the  State  and  might  sue  and  be  sued  with 
reference  to  its  powers  and  obligations  lawfully  incurred,  the  payment  of 
which  would  not  involve  an  unlawful  disbursement  of  County  School 
Funds. 

Also  cases  decided  before  such  permission  to  sue  had  been  given  by 
Statute,  denied  recovery  in  other  actions  on  the  ground  that  the  claim  was 
not  for  such  a  coimty  purpose  as  would  warrant  payment  from  County 
School  Funds  that  by  express  command  of  the  Constitution  are  distributed 
solely  for  maintenance  and  support  of  pubUc  free  schools.  See  McKlnnon 
V.  State,  70  So.  557,  and  discussion  in  Board  of  Public  Instruction  v.  Ken- 
nedy, 147  So.  250. 

By  Section  230.21,  Florida  Statutes,  1941,  each  County  Board  is  con- 
stituted a  body  corporate,  and  is  authorized  to  sue  and  be  sued  under  Sec- 
tion 230.22(4).  Florida  Statutes,  1941.  which  provides: 

"(4)  CONTRACT,  SUE,  AND  BE  SUED. — The  County  Board 
shall  constitute  the  contracting  agent  for  the  county  school  system. 
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It  may,  when  acting  as  a  body,  make  contracts,  also  sue  and  be 
sued  in  the  name  of  the  county  board;  provided  that  in  any  suit, 
a  change  in  personnel  of  the  board  shall  not  abate  the  suit,  which 
shaU  proceed  as  if  such  change  had  not  taken  place." 

Section  230.23(4),  Florida  Statutes,  1941,  also  grants  power  to  sue  and 
be  sued  in  connection  with  the  ownership,  disposal,  etc.,  of  real  estate. 

The  fact  that  such  a  Board  is  authorized  to  "sue  and  be  sued"  has 
been  held  not  to  authorize  an  action  for  tort  but  to  refer  to  suits  in  respect 
to  matters  within  the  scope  of  the  Boards'  duties.  47  Am.  Jur.  page  308; 
Consolidated  School  District  v.  Wright,  128  Ok] a.  193,  56  ALR  152. 

Sections  230.22(4)  and  230.23(4),  Florida  Statutes,  1941,  authorizing 
County  Boards  to  sue  and  be  sued  are  to  be  read  in  connection  with  the 
remainder  of  these  sections  and  must  be  construed  to  mean  that  such 
Boards  may  sue  or  be  sued  in  connection  with  powers  granted  by  those 
sections.  No  liability  to  respond  in  tort  may  be  read  in  connection  with 
these  sections,  and  tmless  such  liability  is  specifically  created  it  may  not 
be  said  to  exist. 

This  is  further  borne  out  by  consideration  of  Section  234.03  (3) ,  Florida 
Statutes,  1941,  with  reference  to  liability  insurance  to  be  carried  on  school 
busses,  which  provides.  In  part: 

"(3)  Waiver  of  Immunity.  In  consideration  of  the  premium 
at  which  each  policy  shall  be  written,  it  shall  be  a  part  of  the  policy 
'contract  between  the  company  and  the  Insured  that  the  company 
shall  not  be  entitled  to  the  benefit  of  govermnental  immunity  of 
the  insured,  ..." 

This  is  a  specific  statutory  indication  that  the  Legislature  did  not 
intend  to  authorize  suits  for  tort  gainst  the  Boards  except  in  cases  pro- 
vided by  statute. 

County  School  Boards  have  been  construed  to  be  county  agencies  (First 
National  Bank  of  Gainesville  v.  Board  of  Public  Instruction,  supra),  and 
it  is  doubtful  that  the  type  of  immunity  discussed  in  the  cases  of  Arundel 
Corporation  v.  Griffin,  103  So.  421,  and  Keggln  v.  Hillsborough  County,  71 
So.  371,  may  be  said  to  apply  to  them,  but  because  of  the  limitat^n  of  use 
of  funds  as  provided  by  statute  and  by  Article  xn  of  the  Constitution,  and 
consideration  of  the  public  purposes  of  the  corporation  and  implied  limi- 
tations in  the  School  Code,  and  Section  230.03(1),  Florida  Statutes,  1941, 
providing  that  the  county  school  system  shall  be  considered  a  part  of  the 
state  system  of  public  educfition,  it  is  my  opinion  that  although  the  County 
School  Boards  have  been  granted  power  to  sue  and  be  sued,  such  grant 
does  not  permit  action  for  tort  against  such  Boards. 

I  have  carefully  examined  the  report  of  the  inquest,  photographs, 
statements  of  the  Superintendent  of  Public  Instruction  of  Dade  County, 
the  witnesses,  the  Principal,  and  others  having  knowledge  of  the  facts 
and  circumstances  surrounding  the  regrettable  death  of  a  student  at  Miami 
High  School.  There  appear  to  be  no  facts  that  modify  or  change  the  gen- 
eral propositions  stated  herein. 

I  have  given  no  consideration  to  the  personal  liability  of  the  individuals 
constitutmg  the  County  School  Board,  In  certain  instances  our  courts  have 
held  public  officials  liable  for  torts  for  neglect  or  wrongful  failure  to  per- 
form imperative  or  ministerial  duties.  First  National  Bank  of  Key  West  v. 
Filer,  145  So.  204;  Fidelity  &  Deposit  Company  v.  Cone,  190  So.  269. 

February  9,  1943. — 043-43. 

COUNTY  BOARD— MILITARY  DRILLS;  NONPARTICIPATION 

OF  PUPILS 

QUESTION:  1,  Is  the  County  Board  of  Public  Instruction  author- 
ized to  suspend  pupils  who  belong  to  the  Jehovah's  Witness  religious  faith 
who  have  refused  to  participate  in  military  drUl? 
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2.  Would  there  be  any  difference  in  the  authority  and  responsibility 
of  the  County  Board,  il  the  pupils  were  of  compulsory  attendance  age, 
or  if  they  were  above  the  compulsory  attendance  i«e? 

Til  Honorable  Colin  Englith.  State  Sufn'rinfentietit  of  Public  Ittttruetian: 

1.  The  State  Department  of  Education,  in  determining  policies, 
regulations  and  minimum  standards  for  a  program  of  public  education. 
Section  229.09 (20)- (23),  Florida  Statutes,  1941,  has  by  reffulatton  in- 
cluded units  In  physical  education  as  a  requirement  for  graduation  from 
high  schools.  In  compliance  therewith,  the  local  County  Board  has  adopted 
as  a  part  of  a  course  of  study.  Section  230.23(5).  Section  230.23(9)  (a),  two 
periods  of  military  drill  each  week. 

Onder  Section  230.23(8)  (d),  the  County  Board  has  authority  to  adopt 
rules  and  regulations  for  control,  discipline  and  supension  of  pupils  and 
to  decide  all  cases  recommended  for  dismissal:  and  under  Section  230.23 
(16),  is  charged  with  seeing  that  regulations  of  State  and  County  Boards 
are  enforced. 

The  courts  have  held  that  the  exercise  of  such  statutory  power  and 
right  to  suspend  students  who  refuse  to  take  a  prescribed  course  of  mili- 
tary training,  even  though  such  refusal  is  based  on  conscientious  religious 
convictions,  is  not  a  violation  of  the  constitutional  rights  and  liberties  of 
said  students.  Pearson  v.  Cole,  (Md.)  167  Atl.  54;  Hamilton  v.  University 
of  CaUfornla,  293  U.  S.  245,  79  LJId.  343,  55  S.  Ct.  197. 

It  is  my  opinion  that  the  County  Board  is  authorized  to  suspend  from 
school  pupils  who  refuse  to  comply  with  such  requirements. 

2.  The  action  of  the  County  Board  being  disciplinary,  the  right  and 
authority  of  said  Board  to  suspend  ts  applicable  to  pupils. above  the  com- 
pulsory attendance  age  as  well  as  those  within  the  compulsory  attendance 

December  21,  1944. — 044-349. 

COUNTY  BOARD— RENTAL  OF  DEMONSTRATION  SCHOOL  UNIT 

QUESTION:  May  the  Board  of  Public  Instruction  of  Leon  County. 
Florida,  bind  itself  and  future  Boards  for  a  period  of  fifteen  to  twenty 
years  to  the  expenditure  of  a  given  annual  amount  for  the  rental  of  a 
school  building  and  facilities  to  be  constructed  by  the  Board  of  Control 
for  the  Florida  State  College  for  Women  on  property  of  the  College,  which 
building  is  to  be  constructed  for,  and  used  as,  a  Demonstration  School 
unit  serving  pupils  of  Tallahassee  and  Leon  County? 

To  the  State  Board  of  Control: 

Prom  the  memorandum  which  you  submitted  it  appears  that  in  con- 
nection with  one  of  the  major  obligations  of  the  Florida  State  College  for 
Women,  the  training  of  teachers,  it  is  necessary  to  construct  a  new 
Demonstration  School  unit  for  approximately  600  pupils  on  property  of  the 
College.  The  pupils  attending  the  school  would  be  children  of  school  age 
of  Leon  County.  The  teachers  are  selected  and  employed  by  the  College, 
and  the  school  and  teachers  are  under  the  exclusive  control  of  the  College. 
Under  such  arrangement,  the  County  Board  of  Education  is  reJIMed  of 
the  necessity  of  providing  adequate  housing  and  instructioa'Tw  the 
county  pupils  attending  the  Demonstration  School.  '^'^' ^ 

The  general  law  on  the  subject  seems  to  be  that  a  School  Board  may 
bind  its  successors  as  to  proprietary  rights  (such  as  the  purchase  of 
property,  or  lease  of  school  premises  for  a  reasonable  period',  but  not  as  to 
governing  or  legislative  rights  (such  as  type  of  school,  classes  to  be  taught, 
teacher  employment,  regulations,  and  all  other  matters  pertaining  to  the 
conduct  of  the  school).     However,  we  have  a   statute  which   definitely 
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limits  the  Board's  authority  in  tliat  respect.  Except  as  to  long  term 
district  bonds.  Section  237.27,  Florida  Statutes,  1941,  limits  the  contractual 
authority  of  Uie  County  Board  to  obligations  which  can  be  retired  during 
the  current  fiscal  year,  with  certain  exceptions,  namely,  the  purchase  of 
school  busses,  purchase  of  land  for  school  sites,  and  the  erection,  alteration, 
or  addition  to  school  plants,  which  last  named  obligations,  under  certain 
conditions  set  out  in  the  statute,  may  extend  over  a  period  of  four  years 
(school  bus  contracts,  six  years). 

The  County  Board  has  general  authority  to  lease  property  under 
Section  230.23  <4),  but  that  authority  is  limited  under  Section  230.23 
(11)  (b),  where  the  Board  is  authorized  "to  rent  buildings  when  necessary," 
A  former  Attorney  General  has  held  that  a  necessity  for  renting  must 
appear,  and  I  agree  with  that  construction.  In  any  event,  a  rental  con- 
tract is  limited  to  one  year  under  Section  237.27,  but  it  is  a  mistake  to 
refer  to  such  contributions  by  the  County  Board  as  rent.  Rent  is  con- 
sideration paid  for  the  use  and  occupation  of  property,  but  under  the 
plan  outlined  above  the  County  Board  has  neither  the  use,  possession  nor 
control  of  the  premises.  The  plan  actually  consists  of  a  contribution  to- 
ward the  cost  of  constructing  the  building  in  exchange  for  the  instruction 
and  school  facilities  supplied  to  county  school  children.  There  is  nothing  in 
the  School  Code  which  would  warrant  expenditure  of  county  school  fimds 
for  any  such  purpose. 

Such  a  school  Is  not  a  part  of  the  county  school  system  because  it  is 
not  under  the  control  of  the  County  Board,  and  the  County  Board,  there- 
fore, would  have  no  authority  to  contract  to  expend  county  funds  for 
any  period  toward  the  cost  of  construction  or  maintenance  of  the  school, 
by  whatever  name  such  expenditure  might  be  called.  It  would  be  a 
state  school,  not  a  county  school.  The  only  control  wlilch  could  be 
exercised  by  the  Coimty  Board  would  be  that  of  school  attendance,  such 
as  it  has  in  regard  to  private  schools.  So  far  as  the  County  Board  is 
concerned,  it  would  occupy  the  status  of  a  private  school,  and  the  County 
Board  would  have  no  more  right  to  contribute  to  such  school  than  it  would 
to  a  private  school  for  services  supplied  to  school  children. 

I  have  no  doubt  that  the  arrangement  proposed,  as  well  as  that  now 
in  effect,  is  a  splendid  one,  both  from  the  point  of  view  of  the  college  and 
the  County  Board  of  PubUc  Instruction.  On  the  one  hand  such  a  Demon- 
stration School  is  essential  to  the  work  of  the  College  in  the  training  of 
teachers,  and  on  the  other  liand,  it  relieves  the  county  of  the  great  cost 
of  school  buildings  to  serve  the  children  attending  the  school,  in  the  same 
measure  as  private  schools  relieve  the  county  burden.  Notwithstanding 
the  deslrabihty  of  such  arrangement,  there  is  no  statutory  authority  for  it. 

Enabling  legislation  would  be  required  perhaps  by  authorizing  pay- 
ment of  tuition  by  the  County  Board  to  the  College  for  such  length  of  time 
as  might  he  authorized;  but  if  such  legislation  authorized  the  County 
Board  to  make  a  long  term  contract,  it  might  present  serious  difficulties. 
Because  of  changing  conditions,  there  would  always  be  the  possibility  of 
parent  demand  at  any  time  for  a  county-operated  school  within  the  county 
school  system,  and  for  this  reason  I  believe  such  legislation  should  not 
permit  such  contributions  for  more  than  a  very  few  years  at  most,  or 
unles^tiie  contributions  were  limited  to  the  Leon  County  per  capita  costs 
for  ^ajKD  pupil  attending  the  Demonstration  School.  While  your  question 
does  riot  cover  the  matter  of  apportionment  from  the  State  Teachers' 
Salary  Fund  for  the  regular  teachers  of  such  school,  the  allotment  should 
also  be  specifically  included  in  any  legislation  authorizing  such  a  plan  as 
tliat  outlined  above.  The  present  statutes  do  not  seem  to  authorize  transfer 
of  such  allotments  to  the  College. 

For  the  reasons  stated,  it  is  my  opinion  that  your  question  must  be 
answered  in  the  negative. 
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June  26,  1943.— 043- 150B. 

COUNTY  BOARD-^AliARY  CLAIM  OP  MEMBER;   LEQALITY 

QUESTION:  Is  a  claim  for  sal&ry.  as  a  member  of  the  County  Board 
of  Public  Instruction,  from  January  28.  1943,  to  date  of  his  removal,  legal? 

To  HonoTabte  Colin  Englithj  State  Bup^rinteJident  of  Pttbtit  In*trurtion: 

On  January  13,  1943,  I  Issued  an  opinion  that  the  issuance  of  a  com- 
mission is  an  absolute  prerequisite  to  the  right  to  perform  the  functions  of 
office  as  member  of  the  County  Board  of  Public  Instruction.  Any  person, 
not  having  been  commissioned  by  the  Governor  to  assume  the  duties  and 
serve  the  term  of  office  beginning  January  5,  1943,  as  a  member  of  the 
County  Board  of  Public  Instruction,  has  no  valid  or  legal  claim  for  salary 
for  the  period  in  question  and  no  salary  warrant  should  be  released  to 
him  thereon. 

The  subsequent  order  of  removal  should  in  no  way  be  construed  as 
recognition  by  the  Senate  of  him  as  a  legally  acting  Board  member;  on 
the  contrary,  said  removal  must  be  construed  and  considered  as  a  removal 
and  final  termination  of  any  claim  he  may  have  had  to  the  office  by  virtue 
of  his  election. 

August  18,  1944.— 044-247. 

COUNTY  BUDQETT  COMMISSION— POWERS  AND  DtfTIES 

QUESTION:  What  Is  the  duty  of  the  County  Budget  Commission  in 
the  matter  of  the  adoption  of  the  school  budget  where  a  five  per  cent  in- 
crease is  proposed? 

To  HonorahJe  Colin  Enff(i»h,  State  Sttfierintendent  of  Pt»b/tc  Iiuitrtu-lion  : 

My  opinion  of  July  19th  on  the  above  subject  was  In  response  to  a 
question  arising  in  a  county  having  a  population  of  75,000  or  more  ac- 
cording to  the  latest  federal  census,  and  having  a  County  Budget  Com- 
mission whose  duty  it  is  to  make  or  adopt  school  budgets,  and  the  opinion 
should  have  stated  that  it  was  limited  and  applicable  to  such  counties  only. 
Accordingly  that  opinion  is  amended  by  limiting  what  was  said  therein 
as  to  review  and  adoption  of  the  budget  by  the  County  Budget  Commission 
to  counties  coming  within  the  above  description. 

I  might  also  supplement  the  views  therein  expressed  by  adding  that 
in  my  opinion,  even  in  the  counties  coming  within  the  atwve  classification, 
the  action  of  the  County  Budget  Commission  Is  merely  advisory,  and  the 
County  Budget  Commission's  refusal  to  adopt  or  approve  such  a  proposed 
budget  would  not  aSect  the  right  of  the  State  Board  of  Education  to  ap- 
prove the  same. 

December  4,  1944.— 044-336. 

COUNTY  SUPERINTENDENT— RIGHT  TO  HOLD  MUNICIPAL  OFFICE 

QUESTION;  1,  Is  the  position  of  the  Superintendent  of  Public 
Instruction  a  part-time  one? 

2.  Is  it  the  intent  of  the  law  that  the  Superintendent  of  Public  In- 
struction maintain  r^nilar  office  hours  like  other  elected  county  ofificers, 
such  as  the  Clerk,  the  Tax  Assessor,  the  Tax  Collector,  the  County  Judge, 
etc.,  who  are  on  official  duty  from  9  to  12  noon  and  from  1  to  4  P.  M.,  or 
can  he  attend  to  official  school  duties  when  and  if  he  cares  to  do  so? 

3.  Can  a  Superintendent  of  Public  Instruction  also  fUi  the  elective 
office  of  mayor  of  the  municipality? 
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To  HotMrable  Colin  EnfflUk,  State  SuptirvUendent  of  Public  iTtitruetittn: 

1.  The  statutes  do  not  classify  public  officers  as  full-time  and  part- 
time  officers.  Neither  the  constitution  nor  the  statutes  specifically  require 
that  a  public  officer  give  his  full  time  to  the  duties  of  the  public  office 
which  he  holds.  The  amount  of  time  which  he  devotes  to  his  official  duties 
is,  to  a  large  extent,  left  to  the  discretion  of  the  public  officer.  On  the 
other  hand,  he  is  required  to  attend  to  his  duties  diligently  and  to  the  best 
of  his  ability.  The  law  requires  the  public  officer  to  devote  whatever  of  his 
tame  may  be  necessary  to  the  competent  and  adequate  performance  of  his 
public  duty.  He  may  be  removed  by  the  Governor  for  neglect  of  duty. 

2.  There  are  no  hours  fixed  by  the  statutes  for  the  performance  of 

duties  of  such  county  officers,  but,  by  long  practice  and  custom,  the  public 
officer  is  supposed  to  attend  to  his  duties  during  the  usual  and  normal  busi- 
ness hours  or  so  much  of  those  usual  business  hours  as  may  be  necessary 
to  fully  perform  his  duties.  He  is  a  public  servant  and,  whatever  his  duties 
to  the  public  may  be,  they  should  be  performed  at  such  times  as  will  meet 
the  reasonable  convenience  of  the  public.  He  should  refrain  from  outside 
activities  which  would  interfere  with  the  competent  performance  of  his 
duties. 

3.  The  proliibition  of  persons  holding  two  offices  at  one  time  is  con- 
tained in  Article  XVI,  Section  15,  of  the  Constitution,  which  is  in  part  as 
follows: 

"And  no  person  shall  hold,  or  perform  the  functions  of,  more 
than  one  office  under  the  government  of  this  State  at  the  same  time: 
Provided,  Notaries  Public,  militia  officers,  county  school  officers  and 
Commissioners  of  Deeds,  may  be  elected  or  appointed  to  fill  any  leg- 
islative, executive  or  Judicial  office." 

Our  Court  has  held  that  a  municipal  office  is  not  an  office  under  the 
government  of  the  State  within  the  meaning  of  that  section  of  the  Con- 
stitution. It  will  also  be  observed  that  the  provision  permits  county  school 
officers  to  hold  legislative,  executive,  or  judicial  offices  which  would  include 
a  municipal  office.  The  answer  to  the  third  question  is,  therefore,  that  the 
County  Supermtendent  is  not  prohibited  from  holding  the  office  of  mayor 
of  a  municipality. 

July  17,  1944.— 044-207. 

ELECTION  DISTRICTS—CHANGE  OP  BOUNDARIES. 

QUESTION:  What  procedure  should  be  followed  in  changing  the 
boundaries  of  a  County  Board  election  district? 

To  UonoTdbU  A.  J.  MaTtiii,  M<  miter  tif  the  Board  nf  Public  ln,^iruction, 
Okcliiona  County.  Laurel  Hill,  Floridtt: 

Your  problem  is  governed  by  Sections  230.06  and  230.07,  Florida 
Statutes,  1941,  Assummg  that  yours  is  a  three -member  board  county,  you 
may  proceed  as  follows: 

1.  Prepare  a  description  of  the  newly  proposed  districts,  keeping  In 
mind  the  requirements  of  Section  230.06  that  there  be  placed  In  each  dis- 
trict, as  nearly  as  may  be  practicable,  the  same  number  of  qualified  elec- 
tors, and  that  the  lines  of  the  districts  be  so  drawn  as  to  place  each  elec- 
tion precinct  wholly  within  a  district. 

2.  Prepare  a  resolution  changmg  the  boundaries  of  the  districts  and 
naming  the  election  precincts  comprising  each  district  affected  by  the 
change, 

3.  Then,  at  a  meeting  held  In  January  of  the  year  of  any  general 
election,  present  the  resolution  to  the  Board.  The  resolution  adopted 
should  be  spread  upon  the  minutes  of  the  Board  and  recorded  in  the  office 
of  the  Clerk  of  the  Circuit  Court.  Section  230,07. 
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4.  Publish  a  copy  of  the  resolution  containing  the  new  description 
of  the  boundaries  of  the  affected  districts  at  least  once  in  a  newspaper 
published  In  the  county  within  thirty  (30)  days  after  the  adoption  of  the 
resolution,  or,  if  there  be  no  newspaper  published  in  the  county,  the  reso- 
lution must  be  posted  at  the  county  courthouse  door  (or  four  weeks  Im- 
mediately following  the  adoption  of  the  resolution. 

If  you  will  carefully  follow  the  foregoing  precedure  your  changes  in 
the  boundaries  of  the  affected  districts  will  be  lawfully  made. 

June  IB,  1944.— 044-175. 

LUNCHROOM   PROGRAM— RESPONSIBIUTY 

QUESTION:  Under  the  provisions  of  the  School  Code  may  the 
County  Board  of  Public  Instruction: 

1.  Establish  and  provide  for  the  operation  of  school  lunch  pro- 
grams? 

2.  Delegate  the  responsibility  for  the  operation  of  the  lunchroom 
programs  to  Trustees  of  special  tax  school  districts  or  P.  T.  A.'s? 

To  Honorable  CoHn  Engliiih,  St  file  Superinlendent  of  Public  Instruction: 

I  have  carefully  estamined  tt  t  numerous  sections  of  the  statutes  re- 
lating to  the  powers,  duties,  authority  and  responsibility  of  the  Board  of 
Public  Instruction  and  of  the  special  tax  school  district  trustees  insofar  as 
they  may  have  bearing  upon  your  Question. 

Without  undertaking  to  refer  to  all  of  the  pertinent  sections  of  the 
statutes,  the  following  sections  Indicate  clearly,  I  think,  the  intention  of 
the  Legislature  to  lodge  the  ultimate  authority  and  responsibility  for  the 
whole  county  school  program  in  the  Board  of  PubUc  Instruction. 

Section  230.03(2),  Florida  Statutes,  1941,  vests  responsibility  for  the 
control  of  the  public  schools  in  the  County  Board.  Section  230.22U),  <2) 
and  (5),  requires  the  Board  to  determine  and  adopt  policies,  rules  and 
regulations  which  the  Board  deems  necessary  or  finds  advisable  for  the 
general  improvement  and  the  more  efficient  operation  of  the  schools,  and 
for  carrying  out  the  purposes  and  objectives  of  the  school  program.  Sec- 
tion 230.23(7)  requires  the  Board  to  designate  positions  to  be  filled,  pre- 
scribe quallflcations  for  positions,  provide  for  appointments,  compensation, 
promotion,  suspension,  dismissals,  etc.  Section  227.13(12)  provides  that 
the  officers  of  the  county  school  system  shall  be  the  superintendent  and 
members  of  the  Board.  Section  228.19  vests  the  general  control  and  the 
immediate  control  of  other  educational  services  in  the  Board.  Section 
232,37  places  the  responsibility  for  school  sanitation  in  the  Board,  and 
Section  233.29  gives  the  Board  authority  for  the  establishment  of  school 
libraries. 

The  powers,  duties,  functions  and  responsibilities  of  the  Trustees  are 
defined  in  the  followii^  provisions  of  the  Constitution  and  Statutes: 
(Emphasis  supplied.) 

Florida  Constitution,  Article  Xn.  Section  10.  "County  school 
districts;  trustees:  tax. — The  legislature  may  provide  for  the  divi- 
sion of  any  county  or  counties  into  convenient  school  districts;  and 
for  the  election  biennially  of  three  school  trustees,  who  shall  hold 
their  office  for  two  years,  and  who  shall  have  the  supervision  of  all 
the  schools  within  the  district;  ..." 

"230.03(4)  Trustees. — All  schools  in  any  school  district  which 
are  supported  in  part  from  school  district  funds  shall  be  under  the 
general  supervision  but  not  under  the  control  of  the  trustees  of  that 
district,  who  shall  constitute  an  advisory  and  limited  poUcy-fonuinc 
body  for  the  district,  as  set  forth  in  230.34-230.43. 
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"230.36  Schools  under  general  supeFTision  of  trustees. — When- 
ever a  school  district  is  created  and  trustees  are  elected,  they  shall 
have  the  general  supervision  of  all  public  schools  in  the  district  for 
the  support  of  which  school  district  funds  are  used.  The  powers  of 
the  trustees  shall  not  be  those  of  control  but  of  general  supervision 
only,  as  hereinafter  provided. 

"230.42  General  powers  of  trustees, — The  powers  of  the 
trustees  shall  be  supervisory  tn  nature  and  not  administrative  or 
controlling  powers  .  .  . 

"227.13(13)  Trustees, — The  trustees  of  each  school  district 
shall  be  subordinate  school  officers  ..." 

Sections  230.43,  Subsections  (l)-<6)  and  (8) -(11)  cover  specific  powers 
and  responsibilities  of  the  Trustees,  and  relate  to  nominations  of  principals, 
other  instructional  personnel,  recommendation  as  to  dismissals,  expendi- 
ture of  district  current  funds,  bond  issues  and  tax  levies,  approval  of 
budgets,  supervision  of  buildings,  grounds,  use  of  property,  etc. 

Subsection  (7>  is  as  follows: 

"(7)  Manage  local  school  funds, — To  be  responsible  for  the 
management,  handling,  and  proper  expenditure  of  local  school  funds 
derived  from  school  entertainments,  school  athletic  contests,  school 
cafeterias,  and  from  similar  local  school  sources  when  conducted  as 
school  projects  under  the  direction  of  the  school  trustees;  provided 
that  all  such  accounts  shall  be  kept  in  accordance  with  regulations 
prescribed  by  the  state  board  and  by  the  county  board  and  shall  be 
audited  at  least  once  each  year  as  prescribed  by  regulations  of  the 
county  board." 

The  foregoing  Subparagraph  (7)  is  quoted  in  full  for  the  reason  that 
it  refers  to  school  cafeterias  and  makes  the  Trustees  responsible  for  the 
management,  handling  and  expenditure  of  such  funds  when  a  local  project 
is  conducted  under  the  direction  of  the  Trustees.  I  think  that  here  again 
their  duty  is  only  supervisory  because  Section  230.03,  Subparagraph  (4) 
quoted  above,  states  in  plain  language  that  the  Trustees  shall  have  super- 
vision only  and  not  control  and  that  they  shall  constitute  an  advisory  and 
limited  policy-forming  body  In  those  matters  set  forth  in  Sections  230.34  to 
230.43.  The  subparagraph  in  regard  to  handling  funds  derived  from 
cafeterias  (quoted  above)  conies  within  those  sections.  From  this  it  clearly 
appears  that  the  Legislature  intended  nothing  more  than  supervision  of 
cafeteria  funds. 

In  certain  instances  the  Legislature  has  given  the  Trustees  a  specific 
power  superior  to  that  of  the  Board,  for  example,  power  to  veto  the  Board's 
selection  of  school  sites,  etc.,  if  the  Trustees  consider  the  cost  excessive  or 
location  improper,  but  none  of  these  powers  relate  to  the  questions  under 
consideration. 

While,  as  stated  above,  it  appears  that  the  ultimate  authority,  control 
and  responsibility  for  the  whole  school  program  is  in  the  Board,  the  Con- 
stitution gives  the  Trustees  supervision  of  all  the  schools  in  their  district 
and  anything  to  the  contrary  in  the  School  Code  would  be  invalid. 

This  brings  us  to  a  consideration  of  what  is  meant  by  "supervision" 
as  used  in  the  Constitution.  I  find  nothing  in  the  constitutional  provision 
which  would  justify  an  exception  to  the  general  rule  of  construcUon,  that 
words  in  common  use  should  be  given  their  natural,  plain,  ordinary  and 
commonly  used  meaning.  The  word  seems  to  have  remained  true  to  its 
derivation.  It  stems  from  super,  over,  and  videre.  to  see,  whence  we  get  Its 
synonym,  "oversee." 

Webster  gives  the  word  "supervise"  the  following  current  definitions; 
"To   oversee   for   direction;    to   superintend;    to   inspect   with 
authority;  as,  to  supervise  the  printing  of  a  book;  also,  to  exercise 
supervision  over:    as,   to  supervise  a  department  in  a  school   or 
business." 
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The  same  authority  defines  supervision  in  relation  to  educational  matters 
as: 

"The  direction  and  critical  evaluation  of  Instruction,  especially 
in  the  public  schools." 
See  also  Van  Tongeron  v.  Heffeman,  38  N.W.  52,  5  Dak.  180;  City  of  Oene- 
seo  V.  lUinois  Northern  Utilities  Co.,  39  N.E.  2d  26,  34,  378  ni.  S06. 

Prom  the  foregoing  it  wUl  appear  that  the  County  Board  of  Public 
Instruction  is  authorized  to  establish  and  provide  for  the  operation  of  the 
school  lunch  program ;  and  that  the  County  Board  would  not  be  authorized 
to  delegate  its  responsibility  for  that  program  to  the  Trustees,  or  any  other 
agency.  This  does  not  mean  that  the  Trustees  are  excluded  from  the  school 
lunch  program.  They  cannot  be  excluded  from  the  program  because 
under  the  Constitutional  provision  set  out  above,  they  have  supervision 
of  the  school  and  this  will  include  the  school  lunch  program,  but.  as  in 
other  matters,  they  have  supervision  only,  (including  the  right  to  nominate 
employees  of  said  program)  unless  something  more  than  supervision  is 
given  to  them  by  action  of  the  Board.  In  any  event,  the  ultimate  respon- 
sibility rests  upon  the  Board. 

The  question  will  recur  from  time  to  time  as  to  whether  a  particular 
function  may  be  one  of  control  or  of  supervision  and  it  is  impKissible  to  lay 
down  a  well  defined  line  of  demarcation.  Stating  the  matter  in  general 
terms,  the  Board  has  the  ultimate  control  and  responsibility  of  the  whole 
county  system  within  proper  regulations  of  the  State  Board.  The  Board 
should  function  through  broad,  general,  basic,  fundamental  rules,  regula- 
tions and  policies  applicable  to  the  county  system  as  a  whole.  Within  those 
rules,  regulations  and  policies  the  Trustees  should  be  permitted  to  per- 
form theu"  duties  of  supervision,  and  I  think  supervision  includes  the  ex- 
ercise of  judgment,  discretion,  and  authority  so  long  as  it  is  consistent  with 
the  general  overall  policies  and  rules  of  the  Board.  This  requires  the  fair 
recognition  by  each  group  of  the  functions  of  the  other  group.  The  Trustees 
should  not  invade  the  duties  and  responsibilities  of  the  Board  and  the 
Board  should  not  interfere  with  the  Trustees  in  the  exercise  of  their  neces- 
sary authority  or  in  their  supervision  of  the  district  schools. 

February  19,  1943.-043-49. 

SCHOOL   OFFICIALS— MILITARY    SERVICE. 

QUESTION:  I.  Can  the  office  of  School  Trustee,  County  School 
Board  member,  or  County  Superintendent  be  considered  vacant  in  any 
situation  where  the  school  official  (a  member  of  the  armed  forces  of  the 
United  States)  is  stationed  or  located  outside  of  his  district  or  county  for 
an  indefinite  period  of  time? 

2.  If  a  vacancy  is  considered  to  exist  in  such  a  situation,  what  steps 
should  be  taken  to  declare  the  position  vacant? 

To  Honorahlf  Colin  EagtUh.  Stnte  Supcrinlendfint  of  Puhllr  tnnfrurlion : 

In  advisory  opinions  to  the  Governor,  8  So.  2d.  26.  9  So.  2d.  172,  our 
Supreme  Court  stated  that  the  purpose  of  Chapter  20718  as  amended  by 
Chapter  20863,  Acts  of  1941.  was  to  secure  to  officers  their  tenure  in  office 
tf  called  into  war  service,  and  that  absence  with  leave  does  not  Ipso  facto 
create  a  vacancy  in  office. 

In  addition  to  the  foregoing,  said  opinions  in  effect  advise  that  the 
appointment  of  someone  to  perform  the  duties  of  said  office  during  the 
absence  of  such  official  is  within  the  constitutional  prerogative  of  the 
Governor.  The  only  exception,  as  far  as  school  officers  are  concerned,  is  the 
acting  County  Superintendent,  who  may  be  designated  by  the  County 
Board  with  the  approval  of  the  Governor. 

Said  two  advisory  opinions,  however,  consider  only  those  cases  without 
official  dereliction  of  officers  who  are  atisent  In  war  service  with  leave. 
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Your  questions  may  very  properly  contemplate  instances  where  the  school 
officer  in  service  has  not  requested  a  leave  of  absence,  under  Chapter  20718 
as  amended  by  Chapter  20863,  Acts  of  1941. 

The  Constitution  requires  that  an  oflflcer  give  his  personal  attention  to 
his  office  and  that  the  Governor  take  care  that  the  laws  be  faithfully 
executed.  All  school  ofiicials  being  charged  with  the  knowledge  and  the 
effect  of  Chapter  20718  as  amended  by  Chapter  20863,  Acts  of  1941,  failure 
to  obtain  a  leave  of  absence  from  office  and  the  duties  thereof,  know- 
ing that  he  cannot  perform  the  same,  may  be  considered  as  an  abandon- 
ment of  the  office,  leaving  it  vacant,  or  as  such  neglect  of  duty  as  to 
warrant,  under  Section  14,  Article  IV,  Florida  Constitution,  the  Gov- 
ernor's suspending  such  official  from  office. 

It  is  my  opinion  that  the  appointing  power  has  the  authority,  after 
giving  notice  to  the  official  absent  without  leave  In  military  service,  of  his 
rights  under  Chapter  20718  as  amended  by  Chapter  20863,  Acts  of  1941, 
to  determine  and  declare  whether  or  not  a  vacancy  exists  in  the  office  of 
County  Supeiintendent  or  County  Board  of  Pubhc  Instruction;  and,  if 
existing  facts  do  not,  in  the  judgment  of  the  appointing  power,  warrant 
the  declaring  of  a  vacancy,  to  suspend  such  official  from  office.  In  either 
case  the  Governor  shall  make  his  appointment  filling  the  same. 

A  Trustee  of  a  special  tax  school  district  Is  not  an  officer  subject  to 
suspension,  removal  or  appointment  by  the  Governor,  State  ex  rel,  Landis 
V.  Blake,  148  So.  566,  Section  227.13(13),  Florida  Statues,  1941.  A  Trustee 
may  be  removed  by  the  State  Board  of  Education,  for  failure  to  discharge 
the  duties  of  his  position,  after  giving  ten  days  written  notice.  Section 
230.41,  and  such  vacancy  shall  be  filled  by  the  County  Board,  Section 
230.23(13)  (b>. 

September  9,  1943. — 043-240. 

STUDENTS— PLEDGE  OF  ALLEGIANCE  TO  THE  FLAG 

QUESTION:  What  steps  is  the  County  Superintendent  of  PubUc  In- 
struction permitted  to  take  with  a  child  who  is  a  member  of  a  sect  known 
as  Jehovah's  Witnesses,  who  refuses  to  salute  and  give  the  pledge  of 
allegiance  to  the  American  flag  in  a  school  patriotic  program? 

To  Hauortthle  T.  Frank  MeCall,  Counti/  Superiatentknt  of  Ptthlie  Ia»tructUin, 

Lei't/  Count  If,  BrottDvn,  Ftoridtt: 

While  the  Supreme  Court  of  Florida  in  State  vs.  B.  P.  I.  Hillsborough 
County,  190  So.  815,  held  that  a  regulation  requiring  such  salute  and  pledge 
was  a  valid  regulation,  in  the  recent  case  of  Branette  vs.  W.  Va.  State  Board 
of  Education,  47  Federal  Supp.  251,  a  school  regulation  requiring  children 
to  salute  the  flag  was  held  void  insofar  as  it  apphed  to  the  children  with 
conscientious  reUgious  scruples  against  giving  such  salute. 

Since  the  Bamette  case  the  United  States  Congress  has  enacted  Sec- 
tion 7.  U.  S.  Public  Law  623.  approved  June  22.  1942,  as  amended  by  U.  S. 
Public  Law  829.  approved  Dec.  22,  1942,  which  relates  to  the  use  of  the 
flag  and  provides  in  part  as  follows:  "However,  civilians  will  always 
show  respect  to  the  flag  when  the  pledge  is  given  by  merely  standing  at 
attention,  men  removing  the  headdress." 

This  provision  was  enacted  as  part  of  the  Florida  law  by  Chapter  22015. 
Acts  of  1943. 

It  is  my  opinion  that  this  statute  supersedes  the  above  cited  Florida 
decision  and  that  you  cannot  require  the  pledge  or  salute  to  the  American 
flag  by  a  child  objecting  thereto  for  religious  reasons. 

I  regard  the  flag  salute  in  schools  as  a  highly  desirable  ceremony.  You 
undoubtedly  may  require  the  child  to  show  full  respect  to  the  flag  by  stand- 
ing at  attention  while  the  salute  and  pledge  are  being  given ;  and  on  failure 
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to  do  so,  you  may  discipline  the  child,  even  to  the  point  of  suspension,  under 
rules  and  regulations  adopted  by  the  County  Board  authorized  by  said 
Chapter  22016,  May  I  suggest  that  you  write  Honorable  Colin  English, 
State  Superintendent,  Tallahassee,  who.  I  am  sure,  will  advise  you  of  any 
rules  and  regulations  adopted  by  other  County  Boards  and  what  procedure 
generally  has  been  followed  to  cope  with  the  problem. 


COUNTY  SCHOOL  OFFICERS  AND  PERSONNEL 

August  16,  1943.— 043-209. 

COXmTY    SUPERINTENDENT— DUAL    OFFICES 

QUESTION:    Can  a  person  continue  to  serve  as  a  member  of  tiie 

Overseas  Road  and  ToU  Bridge  Commission  while  serving  as  acting  County 
Superintendent  of  Public  Instmction? 

To  Uonorablt  Speitard  L.  Holland,  Oavemar :  ■  - 

Article  XVI,  Section  15,  provides  in  part: 

"...  and  no  person  shall  hold,  or  perform  the  fimctions  of,  more 
than  one  office  under  the  government  of  this  state  at  the  same 
time;  provided,  notaries  public,  militia  oflicers.  county  school  officers 
and  commissioners  of  deeds  may  be  elected  or  appointed  to  fill  any 
legislative,  executive  or  judicial  oflices," 

Under  the  constitutional  prohibition,  specific  provision  Is  made  that 
county  school  officers  may  be  elected  or  appointed  to  fill  any  legislative, 
executive  or  judicial  office,  which  provision  clearly  contemplates  that 
county  school  oflicers  may  serve  in  a  county  school  oflice  and  another 
office  at  the  same  time. 

It  is  therefore  my  opinion  that  a  person  receiving  an  appointment  as 
an  acting  County  Superintendent  of  Public  Instruction  may  continue  to 
serve  as  a  member  of  said  Toll  Bridge  Commission. 


September  17,  1943. — 043-247. 

COUNTY  SUPERINTENDENT— SALARY 

QUESTION:  Where  federal  grants  are  made  to  county  schools  for 
their  current  school  operating  program  may  the  amount  of  such  be  properly 
included  in  calculating  the  salary  of  the  County  Superintendent? 

To  Honomhie  Cnlht  Eiigli»h.  Stttta  Svperintendtnt  of  Fuhlic  Instrurlion : 

Section  242.01  provides  that  the  annual  salary  of  the  County  Super- 
intendent sliall  be  based  on  "the  total  annual  receipts  of  each  of  said 
counties  from  all  sources  for  school  purposes,  including  Special  Tax  School 
District  taxes  and  moneys  apportioned  to  the  said  counties  from  the  State 
Teachers'  Salary  Fund,"  according  to  the  last  preceding  budget  year. 

It  is  my  opinion  that  Federal  Funds  paid  to  counties  for  the  current 
school  operating  program  come  within  the  classification  of  "total  receipts 
.  ,  .  from  all  sources  for  school  purposes"  and  should  be  included  in  cal- 
culating the  Superintendent's  salary.  1  call  your  attention,  however,  to  the 
proviso  of  Section  242.01,  as  follows:  "provided,  however,  that  the  maximum 
amount  which  any  Superintendent  may  be  paid  shall  not  exceed  the  sum 
of  $600.00  in  excess  of  the  amount  which  he  was  being  paid  on  June  9, 
1937  for  his  annua!  salary." 
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May  26,  1944—044-155. 

TEACHERS— PAYMENT  OF  ACCUMULATED  SICK  LEAVE 

QUESTION:  Is  it  optional  with,  or  obligatory  on,  the  School  Board  to 
pay  one-half  of  the  accumvUated  sick  leave  of  nine  days  earned  in  other 
counties  by  a  teacher  now  employed  in  another  county? 

To  Dr.  J,  S.  Ham,  Stiperintendent  of  P»bHc  Instruction,  Franklin  Oountjf, 

Apalachicola,  Florida: 

In  an  opinion  dated  February  5,  1942.  to  the  State  Superintendent  of 
Public  Instruction,  I  construed  Section  231.40,  Florida  Statutes,  1941 
(Section  540,  School  Code).  This  opinion  may  be  found  on  Pages  277  and 
278  of  the  Biennial  Report  of  the  Attorney  General  for  the  biennium  1941- 
1942. 

You  will  observe  from  what  was  said  In  the  above  mentioned  opinion, 
to  which  I  adhere,  that  It  is  not  optional  with,  but  Is  obligatory  on  your 
Board  to  pay  for  accumulated  sick  leave  earned  in  other  counties,  within 
the  statutory  limitation,  up  to  the  number  of  days'  sick  leave  earned  in  your 
school  system.  In  other  words,  the  teacher  may  demand  payment  for 
five  days  of  accumulated  sick  leave  earned  in  other  counties  during  her 
first  year  in  your  county,  and  demand  payment  for  the  other  four  days 
of  accumulated  sick  leave  during  her  second  year  of  teaching  In  your 
county,  provided  it  is  not  claimed  later  than  the  third  year  after  it  v&s 
earned. 


November  5,  1943. — 043-301. 

TEACHERS — REVOCATION  OF  CERTIFICATES 

QUESTION:  Is  the  State  Board  of  Education  authorized  to  revoke  a 
teacher's  certificate  for  failure  to  pay  a  promissory  note? 

To  Honortthte  Cfiliti  English,  State  Sttpurintendent  of  Public  fftntniclion: 

Section  231.28,  Florida  Statutes,  1941,  authorizes  the  revocation  of  any 
certificate  "provided  that  tt  be  made  to  appear  to  the  State  Board  that  the 
holder  has  secured  the  certificate  by  fradulent  means,  has  proved  to  be 
incompetent,  unsuccessful,  or  guilty  of  gross  Immorality,  or  has  otherwise 
violated  any  provision  of  the  school  code,  for  which  the  penalty  of  revoca- 
tion of  certificate  is  provided." 

It  is  my  opinion  that  failure  to  pay  a  note,  which  Is  an  Item  of  financial 

responsibiUty,  does  not  come  within  the  grounds  of  fraud,  loss  or  lack  of 
professional  qualifications  or  a  breach  of  morals,  as  cause  for  revocation 
of  a  teacher's  certificate,  and  that  the  State  Board  of  Education  Is  not  au- 
thorized to  revoke  a  teacher's  certificate  for  such  reason. 


February  9,  1943. — 043-44. 

TEACHERS;     REVOCATION    OF    CERTIFICATES— HEARING ; 
N011CE;    PROCEDURE 

QUESTION;  What  is  the  proper  form  and  procedure  to  be  used  for 
a  hearing  by  the  Board  of  Education  to  revoke  the  certificate  of  a  teacher 
for  cause? 

To  Honorable  Colin  English.  State  Snperintendent  of  Public  liislruetion: 

I  recommend  that  the  following  notice  be  used : 
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STATE  BOARD  OP  EDUCATION  OP  FLORIDA 
Capitol  Building 

Tallahassee,  Plorida 

To:     Name - —  -  NOTICE  OF  HEARINQ 

St.  and  No,                     -  ON  CHARGES  TO  REVOKE 

City _^— — .  TEACHER'S  CERTIFICATE 

State — . _^___ 

WHEREAS, : .  Superintendent  of 

Public  Instruction  of — ~ County, 

Florida,  has  recommended  to  the  State  Sup^ntendent  of  Public  Instruc- 
tion that  your  teacher's  certificate  be  revoked,  with  a  statement  of  the 
reasons  for  his  recommendation,  on  which  said  State  Superintendent  has 
recommended  to  the  State  Board  of  Education  that  your  teacher's  certifi' 
cate  be  revoked  for  cause,  said  revocation  to  be  based  upon  evidence  to  be 
submitted  to  said  State  Board,  and  the  reasons  therefor  being  as  follows; 
(State  reasons.    Same  should  be  direct  and  specific.) 

NOTICE  IS  HEREBY  GIVEN,  that  a  hearing  will  be  had  on  said 
recommendations  by  and  before  the  State  Board  of  Education  of  Florida,  at 
its  regular  place  of  meeting,  Capitol  Building,  Tallahassee,  Florida,  on  the 
,  day  of ,  A.  D.  194 

You  are  hereby  notified  to  be  present  at  said  hearing  at  which  time 
you  will  be  given  an  opportunity  to  be  heard  in  your  own  defense  (wltti 
legal  counsel  if  desired  J,  showing  cause,  if  any,  why  your  teacher's  certifi- 
cate and  license  to  teach  in  the  public  schools  of  Florida  sJiould  not  be 
revoked. 

WITNESS  the  hand  of  the  State  Superintendent  as  Secretary  of  the 

State  Board  of  Education  of  Florida,  at  Tallahassee,  Plorida  this 

day  of A.  D.  194 


State  Superintendent  of  Public  Instruction. 

The  foregoing  notice  In  writing  should  be  served  on  the  offending 
teacher  not  less  than  ten  days  prior  to  the  date  of  such  hearing,  either  in 
person  with  due  proof  of  service  thereof,  or  by  registered  mail  with  a 
return  receipt  requested,  addressed  to  the  usual  place  of  abode  of  said 

teacher. 

The  procedure  followed  In  hearings  of  a  similar  nature  should  be 
used  in  this  proceeding.  At  the  hearing  the  teacher  should  be  given  full 
opportunity  to  present  evidence,  to  be  heard  in  his  own  defense,  and  if 
desired,  to  be  represented  by  legal  counsel, 

November  15,  1943.— 043-305. 

TRUSTEES— ELECTION;  PROCEDURE 

QUESTION;  What  procedure  is  to  be  followed  in  an  election  of  Trus- 
tees for  a  school  district  where  two  persons  receive  the  highest  number  of 
votes  and  candidates  for  the  third  office  of  Trustee  receive  a  tie  vote? 

7*0  HonoTabU  Colin  Bnglinh.  State  Superintendent  of  Psthlic  Instruction  i 

Section  236.32  (2)  (a),  Florida  Statutes,  1941,  provides:  "AH  school 
district  elections  shall  be  held  and  conducted  in  the  manner  prescribed 
by  law  for  holding  general  elections,  except  as  provided  in  this  chapter." 

Section  236.32  C2)  (f),  provides  that  the  three  persons  receiving  the 
highest  number  of  votes  cast  on  the  ballot  for  the  election  of  Trustees  shall 
serve  for  the  ensuing  two  years  as  Trustees  of  the  district. 

It  is  my  opinion  that  the  first  two  persons  who  received  the  hlgheist 
number  of  votes  were  duly  elected  and  that  as  to  the  third  office  where  the 
vote  was  a  Ue  there  was  no  election;  20  C.  J.  268.  Section  99.48,  Florida 
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Statutes,  relating  to  general  elections,  provides:  "In  case  two  or  more  per- 
sons shall  receive  an  equal  and  lilghest  number  of  votes  for  the  same  office, 
another  election  therefor  shall  be  held  upon  the  order  of  the  governor  as 
in  other  cases  of  special  elections."  The  County  Board  should  notify  the 
Governor  of  the  tie  vote  in  such  election  and  request  that  he  order  an 
election  to  fill  such  office  as  provided  tor  in  said  section. 

In  view  of  the  fact  that  new  members  do  not  take  office  until  the  first 
Tuesday  after  the  first  Monday  in  January  following  the  election  (230.37, 
Florida  Statutes),  there  is  ample  time  for  the  ordering  and  holding  of  said 
election  prior  to  the  expiration  of  the  term  of  the  Incumbent, 


October  13,  1943.— 043-270. 

TRUSTEES;  RESIGNATION—APPOINTMENT  OF  SUCCESSORS 

QUESTION:  Does  the  Governor  have  the  authority  to  accept  the 
resignation  of  a  local  school  district  Trustee  and  appoint  a  successor? 

To  Honorable  Spesunrd  L.  Holland,  Oorernor: 

I  wish  to  advise  that  I  find  that  the  School  Code  provides  in  Section 
230.23.  Subparagraph  13  (b)  as  follows: 

",  .  .  .  after  any  biennial  election  in  which  trustees  are  elected 
tor  any  district,  a  vacancy  should  occur  among  the  trustees,  the 
county  board  shall  appoint,  after  consulting  with  the  patrons  of  the 
school,  a  qualified  person  from  the  district  to  serve  in  the  position  of 
trustee  until  the  next  biennial  election." 

I  therefore  am  of  the  opinion  that  since  the  appointive  power  Is  vested 
in  the  County  Board,  resignations  should  be  submitted  to  this  Board  and 
if  the  Board  accepts  such  resignations,  then  it  is  authorized,  under  the 
above  quoted  section  of  the  School  Code  to  fill  the  vacancies  in  the  manner 
thereby  prescribed. 


March  6,  1944. — 044-70. 

SCHOOL  ATTENDANCE— JURISDICTION  OF  COURTS 

QUESTION :  1 .  Does  the  Juvenile  Court  have  authority  to  try  parents 
for  failing  to  send  their  children  to  school? 

2.  Can  the  Juvenile  Court  or  County  Judge's  Court  try  such  cases 
without  a  jury? 

3.  Does  the  County  Judge's  Court  have  authority  to  issue  warrants  In 
such  cases  or  hold  preliminary  trials? 

To  Hfiniirabh  Colin  EntfUnh.  Slnte  Svix-rinlendent  of  Public  Instruction: 

The  flrst  two  questions  posed  by  your  inquiry  have  been  answered  by 
a  former  opinion  of  this  office  dated  September  25,  1943.  See  Biennial 
Report  of  the  Attorney  General,  1941-1942,  page  281. 

The  third  question  is  answered  by  Section  17,  Article  V,  Constitution  of 
the  State  of  Florida,  which  provides  that  the  County  Judge  shall  have 
the  power  of  a  committing  magistrate.  The  County  Judge  cannot  be 
divested  of  his  constitutional  powers  as  a  committing  magistrate,  by 
statute. 

I  am  therefore  of  the  opinion  that  for  the  reasons  stated  above,  ques- 
tion (1>  should  be  answered  in  the  negative,  question  (2)  should  be 
answered  In  the  negative,  and  question  (3)  should  be  answered  in  the 
affirmative. 
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COURSES  OF  STUDY:  INSTRUCTIONAL  AIDS 

November  21,  1944.— 044-324. 

TEXTBOOKS— ADOPTION  FOR  USE  OF  PUPILS 

QUESTION:  Does  the  provision  in  Item  16  of  Section  1  of  Cliapter 
22071,  Acts  of  1943,  the  General  Appropriation  Act,  permit  the  purchase 
and  distribution  of  books  for  pupil  use  on  the  subject  of  State  and  Federal 
Government  without  complying  with  statutory  requirements  for  formal 
adoption  of  textbooks  for  pupil  use? 

Tt)  Hanarabh  Colin  Englith,  State  SuperinteHdent  of  Public  Inttritetion: 

Item  16  of  Section  1  of  Chapter  22071.  Act£  of  1943  appropriates  the 
sum  of  $900,000  for  the  purchase  of  textbooks  for  the  biennlum  and  adds 
the  following  provision: 

"The  above  amount  to  include  necessary  expenditure  for  the 
dissemination  to  teachers  of  Information  with  reference  to  State  and 
Federal  Government." 

It  is  my  opinion  that  textbooks  for  pupil  use  may  be  purchased  and 
distributed  only  in  accordance  with  the  provisions  of  Chapter  233,  Florida 
Statutes,  1941.  The  quoted  provision  of  the  Appropriation  Act  merely 
authorizes  the  State  Board  to  expend  a  reasonable  sum  from  the  text- 
book fund  for  the  purchase  of  books  or  other  writings  on  the  subject  lor 
teacher  use,  and  which  are  designed  to  supply  information  and  instruction 
to  the  teachers  for  the  teaching  of  such  subjects.  The  quoted  provision 
is  not  broad  enough  to  permit  any  expenditure  from  the  textbook  fund 
for  the  purchase  and  distribution  of  books  for  pupil  use. 

February  8,  1943.— 043-42. 

TEXTBOOKS  OWNED  BY  STATE— USE  IN  NONPUBUC  SCHOOLS 

QUESTION :  Have  school  officials  under  any  circumstances  authority 
to  provide  state -owned  textbooks  for  use  in  schools  that  are  not  "in  Uie 
uniform  system  of  public  schools"  of  the  State  of  Florida? 

To  Ilonornble  Colin  En/)liiih,  Sliilc  Siipcriitrrndent  of  I'uhlic  Inttrurtinn  r 

A  review  of  the  history  of  laws  authorizing  the  state  to  provide  text- 
books discloses  that  Section  683  R.  a.  S.  1920,  Chapter  10254.  Laws  of 
Florida,  Acts  of  1925,  and  Amending  Acts — Chapter  17251,  Acts  of  1935, 
and  Chapter  18133.  Acts  of  1937,  all  provide  for  and  relate  to  the  use  of 
textbooks  In  the  "free  public  schools"  or  the  "public  free  schools"  of  the 
State  of  Florida. 

Section  1  of  the  last  mentioned  Act.  which  was  amended  and  revised 
as  Section  713.  Chapter  19355.  Acts  of  1939  (School  Code),  is  carried  for- 
ward as  Section  233.13,  Florida  Statutes.  1941.  and  provides: 

"All   textboolES  which  have  been  or   which   may  hereafter   be 
adopted  for  use  in  the  uniform  system  of   public  srhools  tn  the 
State  of  Florida  shall  be  furnished  by  the  State  of  Florida,  at  the 
expense  of  the  state,  for  the  use  of  pupils  of  such  public  schools. . ." 
(Emphasis  supplied). 

It  is  my  opinion  that  school  officials  have  no  authority  under  any 
circumstances  to  provide  state-owned  textbooks  for  use  tn  schools  that  are 
not  "to  the  uniform  system  of  public  schools"  of  the  State  of  Florida. 
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TRANSPORTATION  OF  SCHOOL  CHILDREN 

December  29,  1944. — 044-351. 

BOARD  MEMBER— PAYMENT  FOR  DRIVING  SCHOOL  BUS 

QUESTION:  Does  the  law  permit  the  payment  of  a  County  School 
Board  member  for  driving  a.  school  tius.  making  repairs  to  school  property 
in  the  county,  and  also  providing  other  similar  services  in  connection 
with  the  school  program,  for  which  he  is  compensated  over  and  above 
the  compensation  received  by  him  as  a  member  of  the  Board? 

If  the  County  Superintendent  countersigns  a  warrant  to  pay  a  School 
Board  member  for  such  services,  what  would  be  the  liability  of  the  County 
Superintendent  under  such  circumstances? 

To  HonofabU  Colin  English,  8tat«  8up«rintejident  of  Pwhlir  Itmtruetian: 

Section  234.20,  Florida  Statutes,  1941,  prohibits  a  School  Board 
member  or  District  Trustee  from  being  a  school  bus  driver  or  a  contractor 
for  transporting  school  children  in  the  county  in  which  he  holds  office. 
Section  230.23  (12)  n>  provides  that  no  contract  for  supplying  materials, 
supplies,  or  services  to  the  county  school  system  shall  be  made  with  ar^ 
member  of  the  County  Board,  Superintendent  or  Trustees,  etc.  Accord- 
ingly, claims  by  a  Board  member  for  driving  a  bus  or  for  m.aterials,  supplies 
or  services  rendered  to  the  schools  are  unlawful  claims  and  may  not  be 
paid  with  school  funds. 

Section  237.23  (2),  Florida  Statutes,  1941,  as  amended,  provides, 
among  other  things,  that  every  member  of  the  County  Board  who  votes 
to  approve  or  pay  any  illegal  charge  against  the  school  funds,  and  any 
Chairman  of  the  County  Board  or  County  Superintendent  who  signs  a 
warrant  for  the  payment  of  such  claim  shall  be  personally  liable  for  the 
amount,  and  shall  be  guilty  of  malfeasance  in  office  and  subject  to  re- 
moval by  the  Governor.  Under  Section  237.23  (1),  as  amended,  the  County 
Superintendent  is  also  guilty  of  malfeasance  and  misfeasance  in  office  and 
subject  to  removal  if  he  recommends  payment  from  school  funds  without 
having  exercised  due  diligence  in  assuring  himself  that  payment  of  a 
claim  is  lawful,  etc.  as  provided  in  Section  237.02  (6).  Section  237.23  (2) 
also  requires  the  State  Auditor  to  report  such  unlawful  payment  to  the 
Comptroller,  who,  in  turn,  reports  to  the  Attorney  General,  and  the  latter, 
through  his  office  or  through  a  State  Attorney,  institutes  proceedings 
against  the  Board  member  or  Superintendent  who  has  violated  these  pro- 
visions. The  section  also  authorizes  any  taxpayer  to  institute  such  suit  in 
the  event  action  is  not  taken  by  the  Attorney  General  or  State  Attorney 
within  ninety  days  after  the  Comptroller's  report. 

December  11,  1944. — 044-344. 

COUNTY  SCHOOL   BUSSES— USE  TO   TRANSPORT   PUPILS   OP 
PAROCHIAL  SCHOOLS 

QUESTION :  May  a  County  Board  of  Public  Instruction  legally  trans- 
port, in  county -owned  equipment,  children  of  public  school  age,  to  a 
denominational  or  parochial  school,  if  the  school  involved  reimburses  the 
county  for  the  cost  of  this  service? 

Tit  HonoTable  Colin  English,  State  Superintendent  of  Public  liotructton: 

In  answer  to  your  question  I  am  assuming,  and  understand  the  facts 
to  be,  that  there  is  available  space  on  the  busses  and  that  the  private  or 
parochial  school  has  assumed  no  obligation  to  their  school  children  or  to 
the  latter's  parents  to  transport  the  children  to  the  private  school  and 
that  payment  for  the  transportation  by  the  school  rather  than  by  the 
child  for  each  trip  Is  only  a  matter  of  convenience  between  the  parties. 
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Section  4,  Article  XII.  of  the  Constitution,  relating  to  State  School 
Funds;  Section  9,  Article  xu,  relating  to  school  taxes  and  Sections  10  and 
17,  Article  XII,  relating  to  Special  Tax  School  District  Funds  and  bonds, 
severally  provide  that  all  of  such  taxes  and  funds  shall  be  used  "Jor  the 
exclusive  use  of  the  public  free  schools." 

Section  6,  of  the  Declaration  of  Rights,  is  as  foUows: 

"No  preference  shall  be  given  by  law  to  any  church,  sect,  or 
mode  of  worship  and  no  money  shall  ever  be  taken  from  the  pubUc 
treasury  directly  or  indirectly  in  aid  of  any  church,  sect  or  religious 
denomination  or  in  aid  of  any  sectarian  institution." 

Section  13,  Article  XII,  of  the  Constitution,  is  as  follows: 

"No  law  shall  be  enacted  authorizing  the  diversion  or  the  lending 
of  any  County  or  EHstrict  School  Funds,  or  the  appropriation  of  any 
part  of  the  permanent  or  available  school  Fund  to  any  other  than 
school  purposes;  Nor  shall  the  same,  or  any  part  thereof,  be  appro- 
priated to  or  used  for  the  support  of  any  sectarian  school." 

I  have  carefully  considered  all  of  the  provisions  of  the  Constitution 
as  they  relate  to  the  question  submitted. 

Proceeding  to  the  statute  relating  to  the  subject.  Section  234.01,  Florida 
Statutes,  1941,  requires  the  County  Board  to  provide  transportation  "for 
each  pupil  who  should  attend  the  public  school"  when  such  transportation 
is  necessary,  etc.  Section  234.03  (1)  requires  the  County  Board  to  secure 
insurance  covering  liability  for  damages  on  account  of  bodily  injury  "to 
pupils  legaUy  enrolled  in  the  pubUc  schools.  .  .  "  Section  234.10  CD, 
dealing  with  designation  of  bus  routes,  reads  as  follows:  "Each  route  sh&U 
be  planned  and  adjusted  to  the  capacity  of  the  bus.  and  insofar  as  is  prac- 
ticable the  normal  capacity  of  each  bus  shall  be  used." 

It  seems  from  these  sections  of  the  statutes  that  the  legislative  design 
contemplated  only  transportation  of  children  attending  a  public  school  and 
I  believe  the  better  answer  is  that  there  Is  an  implied  exclusion  of  permis- 
sion to  transport  anyone  other  than  those  attending  the  free  public  schools. 
The  rules  of  construction  that  the  special  mention  of  one  thing  in  a  statute 
implies  the  exclusion  of  the  other,  and  that  implied  prohibitions  of  law 
are  as  effective  as  express  prohibitions  are  applicable. 

It  is  easy  to  understand  that  county  school  authorities,  having  com- 
plied with  the  above  statutes,  including  additional  Insurance  to  cover 
transportation  of  such  nonpublic  school  pupils,  and  actuated,  as  no  doubt 
they  have  been  in  all  such  cases,  by  the  natural  human  instinct  to  be 
neighborly  and  pick  up  a  person,  particularly  a  child,  and  give  him  a  lift, 
and  by  a  patriotic  effort  to  save  gasoline,  and  perhaps  actively  conscious 
of  the  great  importance  to  the  State  of  facilitating  the  education  of  all 
of  the  citizenry,  and  remembering  that  taxes  paid  by  the  parents  of  these 
children  have  helped  pay  for  the  school  busses,  and  the  full  cost  of  such 
transportation  being  paid,  and  no  one  being  injured  to  any  extent  what- 
ever, might  feel  that  such  transportation  does  not  violate  the  spirit  of  the 
statutes.  But,  noth withstanding  all  of  these  considerations  and  the  re- 
sulting appearance  that  such  children  may  have  a  strong  moral  right  to  the 
privilege  of  such  transportation,  there  is  the  implied  statutory  prohibition, 
end  accordingly  it  is  my  opinion  that  such  transportation  in  county -owned 
busses  would  be  a  violation  of  the  statutes. 

FINANCE    AND   TAXATION 

December  7.  1944. — 044-340. 

SCHOOL  DISTRICT  ELECTIONS — CONSOLIDATION 

QUESTION:  May  the  County  Board  of  Public  Instruction  call  a 
special  election  to  determine  whether  two  school  districts  shall  be  consoli- 
dated under  Section  236.32  (3)  (a)  (b),  Florida  Statutes,  1941,  wltiiout 
a  petition  for  such  election  s^ed  by  35  percent  of  the  qualified  electors 
residing  in  such  districts? 
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To  Hotitjrnlite  John  M.  Alliaon,  County  Attorney,  Hiihborougk  County, 
Tampa,  Florida: 

I  find  I  have  not  rendered  an  opinion  on  that  subject. 

Subsection  (a)  of  the  above  statute  authorizes  the  Board  of  Public 
Instruction,  acting  on  its  own  motion,  to  call  such  an  election.  Subsection 
(b)  provicies  a  means  whereby  the  quaUfled  electors  of  the  two  districts  may 
require  the  Board  of  Public  Instruction  to  call  such  an  election,  even  though 
the  Board  did  not  approve  of  it.  The  two  subsections  are  not  in  conflict; 
they  supplement  each  other.  Either  procedure  may  be  followed.  'The 
Board  of  Pubhc  Instruction  may  call  the  election  without  the  petition  of 
the  qualified  electors  mentiotied  in  Subsection  (b). 

September  28,  1943,-043-256. 

SCHOOL  DISTRICT  ELECTIONS — PROCEDURE 

QUESTION:  1,  How  many  times  should  notice  he  published  of  hold- 
ing of  the  regular  biennial  school  district  election,  as  provided  for  in  Sec- 
tion 236.32  ( 2 >,  Florida  Statutes,  1941? 

2.  May  the  notice  of  the  regular  biennial  election  be  combined  with 
the  notice  and  call  for  the  reorganization  election? 

3.  Does  the  form  of  ballot  set  forth  in  Section  236,32  <4)  (g)  call  for 
separate  ballots  for  each  question? 

4.  Are  the  results  of  the  election  referred  to  in  Section  236.32  (4i 
{ j  1  determined  by  a  majority  of  the  votes  cast  in  the  entire  territory  to  be 
included  in  the  reorganized  district,  or  must  a  majority  of  the  votes  in  each 
of  the  old  districts  be  in  favor  of  the  reorganized  district  in  order  for  the 
old  districts  to  be  consolidated  into  one  new  district? 

To  floiiiirrihle  CriHi)  Emjiinh,  Sfiife  StipeThtfftirifiif  nf  Puhli{-  Instruction : 

1.  Section  3,  Chapter  20970,  Acts  of  1941,  (Section  230,39,  Florida 
Statutes,  1941),  amended  Section  439,  Chapter  19355,  Acts  of  1939,  relating 
to  procedure  for  conducting  biennial  school  elections  by  providing  that  "the 
notice  of  election  sliall  be  published  once  each  weeft  for  four  successive 
weeks,  beginning  not  more  than  45  days  nor  less  than  30  days  prior  to  the 
date  set  for  the  election."    Such  provision  requires  four  publications. 

2.  Section  236.32  i4i  tf>  provides  for  the  period  of  publication  and 
contents  of  the  notice  of  election  for  reorganization.  It  is  my  opinion  that 
these  notices  should  be  published  separately, 

3.  No.  The  form  of  ballot  provided  for  by  said  section  containing 
all  questions  on  one  ballot  should  be  used.  Part  2  may  be  eliminated  as 
provided  by  said  section,  if  said  question  is  not  to  be  voted  upon. 

4.  Said  Paragraph  (j)  provides  in  part,  "Each  district  in  the  territory 
proposed  as  a  new  school  district,  in  which  a  majority  of  the  qualified 
electors  voting  on  ballot  <  1 )  vote  in  favor  of  the  organization  of  the  new 
district  as  proposed,  shall  become  a  part  of  the  new  district  as  hereinafter 
prescribed."  It  is  my  opinion  that  this  provision  requires  a  majority  of  the 
qualified  electors  in  each  district  to  vote  in  favor  of  consolidation  for  the 
old  district  to  become  a  part  of  the  new  district. 

August  2S,  1943.— 043-216, 

TEACHERS'  SALARY  FUND— TRANSFER 

QUESTION:  Has  the  State  Board  of  Education  authority  now  to  ap- 
prove the  transfer  of  an  unexpended  balance  as  of  June  30,  1939,  credited  to 
Madison  County,  from  the  teachers'  salary  portion  to  the  transportation 
portion  of  the  Teachers"  Salary  Fund? 
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To  Honorable  Colin  Englith,  Stait  Superintendmtt  of  PtU>lK  I n^trurtion : 

Chapter  22378,  Laws  of  Florida,  Acts  of  1943,  specifically  authorizes  the 
State  Treasurer  to  transfer  any  balance  In  the  State  Teachers'  Salary 
Fund  standing  to  the  credit  of  Madison  County  as  of  June  30.  1939,  remain- 
ing unexpended  at  the  effective  date  (June  14.  1941)  of  Chapter  20970,  Acts 
of  1941,  to  the  transportation  portion  of  credits  due  said  Madison  County, 
on  approval  thereof  by  the  State  Board  of  Education. 

It  is  my  opinion  that  said  transfer  Is  authori2sed  by  said  Chapter  22378, 
and  that  the  State  Board  of  Education,  under  said  Act,  has  the  authority 
to  approve  said  transfer,  which  approval  must  be  given  before  the  trans- 
fer can  lawfully  be  made. 


FINANCIAL  ACCOUNTS  AND  EXPENDITUBES 

August  9.  1943.— 043-233. 

COPYRIGHT  ROYALTIES  ON  PLORIDA  GUIDE—  DISPOSITION 

QUESTION:  What  disposition  should  be  made  of  the  proceeds  of  a 
check  for  $201,16.  payable  to  the  State  Department  of  Public  Instruction. 
same  being  payment  by  the  Oxford  University  Press  of  royalties  due  on  the 
publication  of  the  copyrighted  "Floilda  Guide"  compiled  by  the  Writer's 
Project  of  the  W  P  A? 

To  IIonoTabJe  Colin  En^Huh,  State  Snptrintendetit  of  Public  Initrurtion : 

By  Chapter  21959,  Laws  of  Florida,  Acts  of  1943,  the  legal  title  to  any 
copyright  owned  by  the  State  of  Florida  or  any  of  its  agencies  was  granted 
and  vested  in  the  Board  of  Commissioners  of  State  Institutions  for  the 
use  and  benefit  of  the  State  of  Florida. 

Accordingly  said  funds  should  be  deposited  in  the  General  Revenue 
Fund  of  the  State. 

In  order  to  conform  to  said  statute,  said  copyright  should  be  aligned 
and  transferred  of  record  to  the  Board  of  Commissioners  of  State  Institu- 
tions of  the  State  of  Florida;  and  said  Oxford  University  Press  should  be 
notified  to  make  any  and  all  further  payments  of  said  royalties  to  the 

Board  of  Commissioners  of  State  Institutions. 


February  12,  1943,-043-46. 

COUNTY  BOARD— DEFERRED  PAYMENT  AGREEMENTS 

QUESTION:  1.  May  a  County  Board  execute  with  the  Federal 
Government  or  with  any  other  agency  a  lease  contract  which  would  bind 
it  to  pay  a  certain  sum  during  future  years,  except  as  that  contract  might 
be  for  paying  a  loan  incurred  In  accordance  with  the  provisions  of  Section 
1085  of  the  School  Code? 

2,  May  a  County  Board  enter  into  an  agreement  to  pay  a  sum  of 
money  at  some  future  date  without  such  agreement  becoming  equivalent 
to  a  loan  under  Section  1085  which  must  be  approved  by  the  State  Board? 

3.  May  a  County  Board  bind  itself  to  pay  at  some  future  date  more 
than  the  amount  authorized  under  Section  1085  of  the  School  Code,  regard- 
less of  whether  such  a  loan  might  or  might  not  be  approved  by  the  State 
Board? 

To  Honorable  Colin  English,  Statt!  SttpfTinteniient  of  Public  Irutrttction: 

I  conclude  that  the  proposed  agreement  is  in  effect  a  contract  of  pur- 
chase by  which  the  County  Board  seeks  to  purchase  a  high  school  building 
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erected  by  a  Federal  Agency  in  a  special  tax  school  district,  and  to  obligate 
itself  for  the  sum  of  $35,000.00  with  interest  on  deferred  payments,  all  pay- 
ments to  be  made  from  the  County  School  Fund. 

1.  It  is  my  opinion  that  this  question  must  be  answered  in  the  nega- 
tive. Such  a  deferred  payment  contract  would  be  the  equivalent  of  Issuing 
and  using  the  proceeds  of  serial  bonds  for  the  construction  of  a  high 
school  in  a  special  tax  school  district,  and  said  bonds  being  paid  at  maturity 
from  the  County  School  Fund, 

In  Leonard  v.  Franklin,  84  Pla.  402,  93  So,  688,  the  constitutionality  of 
a  legislative  act  was  questioned  which  authorized  the  issuance  of  long 
term  obligations  for  the  building  of  high  schools  in  four  special  tax  school 
districts,    m  holding  the  authorizing  act  invalid,  our  Supreme  Court  SEdd: 

"While  the  county  school  fund  should  be  properly  disbursed  for  school 
purposes  throughout  the  county,  the  Constitution  does  not  contemplate  tiie 
pledge  or  use  of  such  fund  in  the  manner  provided  in  the  act  here  con- 
sidered. 

"The  provisions  of  the  Constitution  in  definitely  fixing  the  sources 
of  the  county  school  fund  and  in  expressly  providing  that  it  shall  be 
used  'solely  for  the  maintenance  and  support  of  public  free  schools'  clearly 
do  not  contemplate  that  such  fund  shalj  be  used  for  a  bonded  indebtedness 
of  the  county  to  aid  school  districts  of  the  county  to  erect  high  school  build- 
ings in  such  districts.  Added  Section  17  provides  for  bonds  for  school  pur- 
poses to  be  issued  by  special  tax  school  districts,  and  the  various  limitations 
contained  in  Article  XII  clearly  imply  that  the  county  school  fund  is  not 
to  be  issued  to  pay  the  principal  and  interest  on  a  long-time  indebtedness 
incurred  for  school  district  purposes.  (Citing  cases)." 

The  principle  is  well  established  that  where  the  Constitution  expressly 
provides  the  manner  of  doing  a  thing,  it  Impliedly  forbids  its  being  done  in 
a  substantially  different  way.  See  Weinberger  v.  B.  P.  I.  St.  Johns  County, 
93  Fla.  470.  112  So.  253,  256  and  State  v.  Board  of  County  Commissioners, 
147  Pla.  278.  3  So.  2d.  360,  362.  In  State  v.  B.  P,  I,  Dade  County,  126 
Pla.  142,  170  So.  602,  our  Supreme  Court  said: 

"By  its  terms  the  use  of  funds  raised  under  article  12  is  limited  'solely' 
and  'exclusively'  to  public  free  school  purposes.  The  consistent  practice 
lias  been  to  use  the  county  school  fund  for  current  maintenance  purposes, 
the  special  tax  school  district  fund  raised  by  section  10  for  maintenance, 
building,  repair,  library,  and  text -book  purposes,  and  the  funds  raised  by 
section  17  for  interest  and  retirements  on  bonds  for  building,  furnishing, 
or  otherwise  permanently  improving  school  buildings  and  grounds.  Such 
a  practice  was  the  inevitable  result  of  directions  incorporated  in  article 
12  as  originally  adopted  and  as  amended  from  time  to  time  to  meet  the 
demands  of  the  pubUc  school  system.  ,  , 

"It  would  be  competent  for  the  Legislature  to  direct  the  use  and  appro- 
priation of  the  county  school  fund  so  long  as  done  'solely  for  the  support 
and  maintenance  of  public  free  schools,'  but  the  Legislature  is  without 
power  to  appropriate  general  county  funds  for  school  purposes,  or  to  ap- 
propriate connty  school  funds  for  buildings  in  special  tax  school  dts- 
tricts.  .  ."  (Emphasis  supplied). 

As  regards  the  County  School  Fund,  the  whole  policy  of  our  public 
school  system  is  that  the  operation  of  such  schools  is  to  be  based  on  each 
year's  requirements  and  facilities.  Under  its  authority  to  direct  the  use 
of  School  Funds  for  school  purposes,  the  Legislature  by  Section  237.25 
authorized  creation  of  indebtedness  for  more  than  one  year,  but  in  so 
doing  specifically  liimted  the  school  purposes  and  the  period  for  which 
indebtedness  may  be  incurred,  as  follows:  (I)  long  term  school  district 
bonds;  (2)  tax  anticipation  notes;  and  (3)  "Indebtedness  may  be  Incurred 
for  certain  purposes,  as  authorized  under  Section  237.27  (Section  1085 
School  Code),  for  a  period  not  to  exceed  four  years." 
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Further  it  is  my  opinion  that  the  County  Board  has  no  authority  to 

create  obligations  for  more  than  said  statutory  period  and  any  of  such  must 
also  come  within  the  other  limitations  of  said  Section  237.27. 

2.  Obligations  incurred  by  the  County  Board  under  Section  237.27 
(Section  10S5  School  Code)  may  be  a  loan  or  other  extension  of  credit,  but 
such  must  be  approved  by  the  State  Boaxd.  Paragraph  4  of  said  section 
provides  in  part: 

"When  in  Its  opinion  there  is  any  doubt  r^arding  the  merit  or  justifi- 
cation of  the  proposal,  or  regarding  the  ability  of  the  county  board  to 
retire  the  obligations  proposed,  the  state  board  shall  reject  the  proposal 
and  the  county  board  shall  not  incur  the  obligation  as  proposed." 

3.  The  authority  and  powers  of  the  County  Board  are  limited  by  the 
statute.  Irrespective  of  approval  by  the  State  Board,  it  caimot  bind  itself 
to  pay  at  some  future  date  more  than  the  amount  authorised  and  limited 
by  said  section. 

July  19,  1S44.— 044-208. 

COUNTY  BUDGET  COMMISSION— ADOPTION  OF  SCHOOL  BUDGET 

QUESTION:  Do  Chapters  21989  and  22079,  Acts  of  1943.  relieve  the 
County  Budget  Commission  from  the  duty  of  reviewing  and  adopting  the 
school  budget  for  operating  expenses  when  the  County  Board  determines 
that  the  budget,  or  some  item  therein,  should  be  m creased  more  than  five 
per  cent  as  compared  with  the  budget  for  the  preceding  year  or  for  the 
year  1940-1941,  whichever  may  be  the  larger? 

To  Honorable  Colin  EttglUh,  State  Superintendent  of  Public  {nttraetion: 

There  are  two  Acts  of  the  1943  Legislature  which  affect  the  question, 
to  wit,  Chapter  21989,  which  became  a  law  on  June  10.  1943,  and  Chapter 
22079,  which  became  a  law  on  June  14,  1943.  The  first  was  an  amendment 
of  the  School  Code  and  the  second  an  amendment  of  the  taxation  law. 
The  pertinent  sections  of  the  two  chapters  appear  in  the  1943  Cumulative 
Supplement  to  the  Florida  Statutes  of  1941,  as  Sections  237.22  and  193.03, 
respectively. 

Section  237.22,  as  amended,  requires  the  County  Superintendent  to 
submit  the  tentative  budget  to  the  County  Board  and  the  Board  Is  required 
to  consider,  revise  if  necessary,  approve  the  budget,  and  submit  it  to  the 
Budget  Commission.  It  is  then  required  that  the  Budget  Commission  con- 
sider and  adopt  the  budget  by  July  31,  returning  two  copies  to  the  County 
Supermtendent  for  transmission  to  the  State  Superintendent.  Botli  of  said 
copies  shall  be  certified  by  the  Chairman  and  Secretary  of  the  Budget  Com- 
mission as  true  and  correct  copies  of  the  budget  as  adopted  by  the  Budget 
Commission.  Section  237.22,  Florida  Statutes.  1941.  At  the  same  time  that 
the  Board  submits  its  approved  budget  to  the  Budget  Commission,  the 
Coimty  Board  proceeds  to  carry  out  the  requirements  of  Subparagraph 
(4)  (a),  tb),  and  (c>  of  Section  193.03.  Florida  Statutes.  1941.  The  State 
Superintendent  then  maizes  his  report  and  recommendation  to  the  County 
Superintendent  and  simultaneously  mails  to  the  County  Budget  Commis- 
sion copies  of  all  correspondence  connected  therewith.  Other  provisions 
of  the  amended  statute  are  not  pertment  to  the  taquiry. 

Section  193.03  as  amended,  is  a  part  of  the  Chapter  dealing  primarily 
with  tax  assessments,  etc.,  and  relates  to  other  budgets  as  well  as  school 
budgets.  This  amended  section  requires  the  County  Board  to  submit  its 
proposed  budget  to  the  Budget  Commission  in  lieu  of  submitting  the  same 
to  the  State  Superintendent  of  Public  Instruction  and  authorizes  the 
Budget  Commission  m  such  cases  to  approve  the  increase  In  the  budget 
if  it  does  not  exceed  five  per  cent,  etc.  If  the  requested  increase  is  denied 
the  Board  may  appeal  to  the  State  Board  of  Education.  No  further  ref- 
erence to  the  Budget  Commission  is  made  in  that  amended  Act.  It  will  be 
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noted  that  this  amended  section  provides  that  "...  the  budget- malung 
authorities  of  such  counties  shaU  submit  their  proposed  budget  to  such 
budget  commission  ..."  making  no  distinction  between  budgets  pro- 
posing an  increase  of  more  than  five  percent  or  less  than  five  percent. 

I  have  considered  the  question  of  whether  Section  193,03,  the  later 
Act.  repeals  Section  237.22  by  implication.  Our  Supreme  Court  has  re- 
peatedly held  that  repeals  by  implication  are  not  favored  and  will  not 
be  deemed  to  have  been  intended  unless  that  intention  is  clearly  manifest. 
The  Court  has  also  held  with  equal  frequency  that  if  two  or  more  statutory 
provisions  relate  to  the  same  subject  matter  they  should  be  construed,  if 
possible,  so  as  to  give  effect  to  all.  The  two  amended  Acts  are  not  in  com- 
plete harmony,  but  it  is  my  opinion  that  there  is  no  clear  repugnancy 
between  them. 

Summ.arizing  what  has  been  said  above,  it  is  my  opinion  that  neither  of 
these  Acts  of  the  1943  Legislature  relieves  the  Budget  Commission  from 
the  duty  of  reviewing  and  adopting  a  school  budget  where  the  Increase  re- 
quested exceeds  Ave  per  cent,  or  in  any  other  case. 


August  23.  1943.— 043-225. 

COUNTY  BUDGET  COROOSSION-^CONTROL  OVER  COUNTY  BOARDS 

QUESTION:  1.  Is  Chapter  22270,  Special  Acts  of  1943,  effective  to 
give  the  Duval  County  Budget  Commission  Jurisdiction  over  the  budget  of 
the  Board  of  Pub  he  Instruction  to  the  exclusion  of  the  supervisory  power 
of  the  State  Superintendent  and  the  State  Board  of  Education? 

2.  If  question  1  is  answered  affirmatively,  does  Section  54  of  Chapter 
22079  proiiibit  the  approval  of  the  budget,  by  said  Budget  Commission, 
containing  an  increase  of  more  than  five  per  cent,  as  compared  to  the 
budget  on  the  preceding  year,  or  for  years  1940-41.  whichever  may  be  the 
larger? 

To  Honortfbte  Coliit  Eiti/liah^  i^tate  Suiifrinffitdcnf  ttf  Pxthiir  l»tttruct-ioit : 

1.  As  expressed  in  the  title.  Chapter  22270  amends  Chapter  14678, 
Acts  of  1931.  The  latter  Act,  which  created  a  Budget  Commission  in 
counties  of  150,000  or  more,  specified  that  it  should  be  the  duty  of  said 
Budget  Commission  to  amend,  fix  and  adopt  the  budget  of  all  County 
Boards.  County  Boards  of  Public  Instruction  are  specifically  referred  to  in 
said  Act  as  being  subject  to  such  Budget  Commission  control. 

Said  Chapter  22270,  as  also  appears  by  the  title,  amended  Chapter 
20722,  Acts  of  1941.  The  pertinent  part  of  the  latter  Act  appears  in  Section 
54  thereof  to  the  effect  that  if  the  proposed  budget  should  be  increased  or 
decreased  the  budget  of  the  Board  of  Public  Instruction  should  be  sub- 
mitted to  the  State  Superintendent  for  his  approval. 

Specific  reference  being  made  in  the  title  of  Chapter  22270  to  the 
amending  of  said  Chapters  14678  and  20722.  such  is  evidence  of  the  in- 
tention of  the  Legislature  that  the  full  authority  and  control  granted  Duval 
County  Budget  Commission  by  Chapter  22270  over  the  budget  of  all  County 
Boards  of  Duval  County  should  prevail  and  take  precedence  over  the  pro- 
visions of  said  Chapters  14678  and  20722. 

As  to  Chapter  22079,  which  became  effective  after  Chapter  22270,  it  is 
my  opinion  that  said  Special  Act  prevails  and  is  the  controlling  law  as  to 
the  making  and  finality  of  budgets  by  the  Duval  County  Board. 

2.  Chapter  22270  is  effective  to  give  full  and  final  authority  to  the 
Duval  County  Budget  Commission  for  all  purposes  and  said  Budget  Com- 
mission is  not  subject  to  any  limiting  provisions  of  Chapter  22079 — the 
General  Act, 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  269 

February  14,  1944. — 044-52. 

INVESTMENT — CURRENT   SCHOOL  FUNDS. 

QUESTION:  May  a  County  Board  of  Public  Instruction  purchase 
United  States  War  Bonds,  from  funds  in  the  county  school  budget  under 
account  "Reserve  for  Cash  Balances  To  Be  Carried  Over,"  authorized  under 
Section  237.09(1>,  Florida  Statutes.  1941? 

Tft  HanoTuble  Colin  English,  State  Stip^rintfndetit  of  Puhiir  Inntructian; 

Under  Section  237.09(1),  Florida  Statutes,  1941,  the  county  school 
budget  may  contain  a  reserve  designated  "Cash  Balance  To  Be  Carried 
Over,"  constituting  an  amount  not  exceeding  20  per  cent  of  the  taxes  es- 
timated for  such  budget.  The  section  Axes  the  purpose  of  this  reserve  for 
paying  expenses  the  next  succeeding  fiscal  year  between  June  1  and 
November  13,  the  time  when  taxes  to  be  levied  for  the  succeeding  year's 
expenses  will  begin  to  be  available. 

I  have  carefully  studied  this  question,  and  in  doing  so  have  examined 
the  authority  of  County  Boards  of  Public  Instruction  as  set  forth  in 
Chapter  230,  Florida  Statutes,   194X, 

County  Boards  of  Public  Instruction  have  broad  powers  to  provide 
for  the  financing  and  expenditure  of  county  school  moneys.  If ,  as  a  result 
of  this  program,  such  Boards  find  they  have  money  on  hand  wWch  cannot 
be  used  by  them  immediately,  and  if  it  appears  that  such  money  may  not 
be  needed  for  any  definite  period  of  time,  it  would  then  be  proper  for  such 
Board,  by  resolution  definitely  setting  forth  the  lack  of  need  for  the  money 
for  a  definite  period  of  time,  to  provide  for  the  purchase  of  any  obligation 
guaranteed  by  the  United  States  Government  convertible  at  approximately 
the  time  the  money  will  be  needed  by  the  County  Board  to  carry  out  its 
program;  provided  that  the  obhgations  are  such  that  when  the  County 
Board  needs  such  money  the  obligation  can  be  converted  into  cash  without 
any  loss  to  the  county. 

March  11,  1944.— 044-75. 

REFUNDING  PLAN— BAY  COUNTY 

QUESTION:  What  are  the  requirements  for  resolutions  proposing  a 
program  for  refunding  school  indebtedness,  including  notes,  in  order  to 
meet  the  reQuirements  of  law  and  rules  and  regulations  of  the  State  Board 
of  Education? 

Til  Iltmiirithle  Colin  Etifflijih,  Sttite  SnperintetKhnt  of  I'uhtir  Inntrurtion : 

Commenting  first  upon  the  resolution  proposing  a  program  of  refund- 
ing certain  indebtedness,  it  is  my  opinion  that  this  resolution  does  not 
meet  the  requirements  of  law  or  rules  and  regulations  of  the  Board  of 
Education,  in  the  following  respects: 

1.  Section  237.28,  Florida  Statutes,  1941,  is  very  defhiite  with  regard 
to  a  plan  for  retiring  indebtedness  that  is  proposed  to  the  State  Superin- 
tendent for  his  consideration.  It  provides  that  the  County  Board  shall 
propose  a  plan  for  retiring  indebtedness  so  that  no  creditors  having  a 
valid  claim  will  be  given  a  preferred  status,  and  that  the  plan  show  the 
funds  needed  for  operation  of  schools,  the  amount  of  other  obhgations 
which  must  be  met,  the  funds  needed  for  the  school  year,  and  funds  that 
can  be  spared  for  the  retirement  of  the  Indebtedness. 

This  resolution  does  not  meet  this  specific  requirement  and  there- 
fore you  are  not  In  a  position  to  exercise  your  discretion,  as  there  are 
not  sufficient  facts  there  for  you  to  act  upon.  It  is  my  opinion  that  the 
plan  must  be  amended  to  show  such  facts  in  order  that  you  may  exercise 
your  discretion  as  State  Superintendent  in  approving  or  disapproving  the 
Plan. 
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I  am  not  attempting  to  pass  upon  your  discretion  as  to  whether  the 
plan  proposed  is,  as  a  matter  of  judgment,  good  or  bad.  but  unless  the 
plan  shows  these  things  and  shows  a  feasible  and  practicable  plan  for  the 
retirement  of  the  indebtedness,  the  issuance  of  bonds  thereunder  cannot 
be  properly  vaUdated. 

2.  In  addition  to  the  plan  for  refunding  the  Indebtedness  due  the 
Board  of  Administration,  proposed  plans  for  refunding  other  indebtedness 
in  the  same  class  are  set  out.  I  have  not  made  a  study  to  determine  whether 
or  not  the  plans  set  out  are  such  as  will  put  each  creditor  on  an  equal  h&sis, 
but  this  must  appear.  The  exchange  of  the  $9000.00  in  refunding  notes 
caimot  be  approved  until  the  creditors,  as  set  out  in  the  plan,  are  bound 
to  accept  securities  which  will  put  all  such  creditors  on  an  equal  basis. 
Otherwise  you  may  have  permitted  the  exchange  of  securities,  which  have 
pledged  for  their  payment  funds  which  should  be  available  to  other  like 
classes  of  creditors,  or  other  creditors  holding  securities  of  the  same  class 
refuse  to  accept  a  like  refunding  plan. 

3.  As  to  the  proposed  resolution  for  refunding,  I  suggest,  in  addition 
to  the  matters  I  have  already  commented  upon,  which  go  to  the  very 
heart  of  the  plan  Itself,  that  the  following  changes  be  made: 

(a>  In  the  resolution,  second  paragraph  and  third  line,  after 
the  figures  "1941"  add  "rules  and  regulations  adopted  by  the  Board 

of  Education." 

(b>     Add  as  paragraph   <c)   to  "3"  the  following:   "That  the 

plan  submitted  to  the  State  Superintendent  pursuant  to  Chapter  237, 
Florida  Statutes,  1941,  and  the  Rules  and  Regulations  adopted  by  the 
State  Board  of  Education,  show  that  no  creditor  is  given  a  pre- 
ferred status  because  of  such  refunding,  and  also  show  the  funds 
needed  for  operating  the  school  on  the  most  economical  basis  prac- 
ticable; the  amount  of  any  other  obligations  which  must  be  met 
each  year,  the  total  funds  available  each  year  for  a  reasonable 
school  program,  and  the  funds  that  can  be  reasonably  spared  for  re- 
tirement of  indebtedness  without  needlessly  handicapping  the  school 
program  and  which  can  be  budgeted  each  year  for  the  retirement 
of  such  indebtedness." 

(c)  I  suggest  also  that  there  be  included  in  the  resolution  a 
plan  for  retiring  other  indebtedness  In  the  same  class  so  that  there 
is  a  showing  that  no  creditor  is  given  a  preferred  status. 

(d)  In  Section  3,  sixth  line  thereof,  strike  the  words  "and 
237.33"  as  the  plan  proposed  in  the  main  resolution  does  not  now 
appear  to  be  under  this  section. 

(e)  In  Section  5  of  this  resolution  appears  a  pledge  to  levy 
a  separate  and  special  tax  for  payment  of  these  particular  refimd- 
ing  notes,  to  be  used  solely  for  the  principal  and  Interest  of  these 
notes.  Due  to  the  fact  that  payment  of  these  securities  is  limited  to 
levies  under  Section  8,  Article  xn,  of  the  Constitution,  such  a  pledge 
for  the  payment  of  these  particular  notes  is  invalid  without  includ- 
ing In  this  pledge  that  the  principal  and  interest  of  like  securities 
may  also  be  paid  out  of  this  fund. 

(f)  Objection  (e)  also  applies  to  Sections  6  and  7  of  the 
resolution. 

(g)  In  the  form  of  the  note  on  page  5,  second  paragraph,  line 
3,  strike  the  words  and  figures:  "Chapter  132  of  the  Florida  Statues, 
1941,  and  Section  17  of  Article  XII  of  the  Constitution"  and  sub- 
stitute therefor:  "Chapter  132,  and  Section  237.28,  Florida  Statutes, 
1941,  supplemented  by  the  Rules  and  Regulations  of  the  State  Board 
of  Education  and  Section  8,  Article  xn,  of  the  Constitution  of  the 
State  of  Florida." 

(h)  On  page  6,  second  paragraph,  line  5,  after  the  words 
"Constitution  of  Florida"  insert  the  following:  "To  the  extent  per- 
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mitted  by  Section  8,  Article  xn  of  the  Constitution  of  the  State 
of  Florida." 

(i)  The  resolution  does  not  provide  for  form  of  interest  coupon 
or  form  of  validation  certificate.  If  it  Is  contemplated  that  coupons 
for  interest  are  to  be  attached  a  form  should  be  provided,  and  If  the 
notes  are  to  be  validated  by  legal  proceeding,  a  form  of  validation 
certificate  should  be  provided. 

(J)  I  suggest  further,  but  do  not  require,  that  a  section  be 
added  to  provide  for  an  escrow  agent  to  act  for  the  Board  and  the 
holders  of  the  securities  to  be  refunded,  and  to  provide  for  the 
employment  of  necessary  counsel  for  carrying  out  legal  proceedings. 
Such  machinery  must  be  provided  to  make  exchanges  and  this  should 
be  worked  out  with  the  creditors. 

April  21,  1944.— 044-130. 

SCHOOL  BUSSES—PURCHASE 

QUESTION:  Ekoes  a  County  Board  of  Public  Instruction  have  the 
authority  to  execute  a  retain  title  contract  containing  a  repossession 
clause  upon  default? 

To  Honorable  Colin  EnglUh,  State  8-aptrint«ndent  of  Public  Inttmetion: 

Inquiry  reveals  that  the  subject  matter  is  limited  to  school  busses. 

The  manner  and  method  of  purchasing  school  busses,  when  funds  are 
not  provided  in  the  current  budget,  is  eicpressly  provided  by  Section  237.27, 
Florida  Statutes,  1941.  Such  section  provides  that  under  certain  conditions 
as  provided  therein  the  County  Boards  may  issue  anticipation  warrants 
and  use  the  proceeds  for  purchase  of  school  busses. 

Section  237.25,  Florida  Statutes,  1941,  provides  as  follows: 

"Indebtedness  for  school  purposes  may  be  Incurred  only  as 
follows : 

3.  Indebtedness  may  be  Incurred  for  certain  purpc^es,  as 
authorized  under  Section  237.27,  for  a  period  not  to  exceed  4  years." 

If  funds  for  purchase  of  school  busses  are  properly  provided  for  in 
the  current  budget  such  expenditure  contemplates  a  cash  purchase.  How- 
ever, if  the  plan  for  the  purchase  of  such  school  busses  is  to  extend  beyond 
the  school  fiscal  year,  then  the  plan  provided  by  Section  237.27,  Florida 
Statutes,  1941,  mentioned  above  is  exclusive  and  the  County  Board  would 
be  without  power  to  purchase  school  busses  under  contract. 

Those  who  drafted  the  School  Code  evidently  recognized  the  doctrine 
announced  in  33  Am.  Jur.  Liens,  No.  14,  that  the  pledging  or  lien  of  public 
property  by  mortgage  is  against  public  policy  and  is  void,  and  provided  for 
this  method  of  financing  school  equipment. 

For  the  reason  stated,  It  is  my  opinion  that  a  County  Board  of  Public 
Instruction  has  no  authority  to  enter  Into  a  retain  title  contract  for  pur- 
chases of  school  busses,  but  on  the  contrary  is  not  permitted  to  do  so,  there 
being  specific  authority  for  obtaining  money  and  purchasing  such  equip- 
ment on  a  cash  bB^ls, 

RETIREMENT  SYSTEM  FOR  TEACHERS 

November  26,   1943.— 043-316, 

BENEPXCTARY- EUQIBHilTY    FOR    WIDOW'S    PENSION 

QUESTION:  1.  Is  a  teacher  receiving  retirement  allowance  from 
the  Teachers*  Retirement  System  also  entitled  to  receive  the  widow's  pen- 
sion provided  for  by  Section  l.  Chapter  20914,  Acts  of  1941? 
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2.  If  she  is  not  entitled  to  receive  both,  then  may  the  applicant  make 
the  choice  as  to  which  one  she  will  receive? 

To  Hnnoffihh  Cniiii  Kiifflhh.  litnte  ^Superintendent  of  PuMir  Inttruetion: 

In  effect  your  first  question  poses  the  question  of  whether  or  not  a 
person  may  receive  two  pensions  from  the  State  of  Florida,  and  I  say  pen- 
sions for  the  reason  that  since  the  retirement  allowance  from  the  Teachers' 
Retirement  System  is  supplemented  by  State  Funds,  it  is  in  the  nature  of 
a  ptension  and  I  believe  that  the  same  law  would  be  apphcable  to  the  two 
claims  that  are  being  made.  Although  I  realize  that  the  Teachers'  Retire- 
ment Act  speafcs  of  the  benefit  as  a  pension  as  well  as  an  annuity,  see 
Sections  238.01  {161.  238.01(18)  and  238.07(2)  (b)  and  (c).  Florida  Statutes, 
1941,  and  such  allowances  can  only  be  acquired  by  a  teacher's  becoming  a 
member  of  and  making  certain  contributions  to  this  Retirement  System, 
I  believe  that  the  purpose  of  both  acts  was  the  same,  I.e.:  to  prevent  the 
teacher  or  the  widow  of  the  teacher  from  becoming  a  public  charge. 

Tile  two  acts  involved  do  not  lend  much  aid  in  a  proper  construction 
of  .'same  except  that  it  is  provided  in  Section  231.52  that  "nothing  herein 
contatoed  shall  be  so  construed  as  to  allow  such  pension  to  be  paid  to  any 
widow  where  such  widow  of  a  deceased  pensioner  under  this  section  re- 
ceives a  like  pension  in  her  own  right  as  a  retired  school  teacher."  This 
certainly  indicates  that  the  beneficiary  under  this  particular  section  is 
not  to  receive  any  like  pension.  The  word  "like"  has  been  judicially  defined 
to  mean  analogous,  equal  in  quality,  equal  In  quantity  or  degree,  exactly 
corresponding,  having  resemblance,  having  the  same  or  nearly  the  same 
appearance,  qualities  or  characteristics,  resembling  the  same  in  quantity, 
amount  or  extent,  similar  to.   See  37  C,  J.  662. 

It  might  possibly  be  said  that  when  the  pension  provided  for  under 
Section  231.52  is  claimed  by  a  person  receiving  retirement  pay  under  the 
Teachers'  Retirement  System,  such  benefit  was  similar  to  that  allowed  by 
Section  231.52.  However,  I  do  not  think  that  it  is  necessary  to  base  my 
opinion  upon  the  construction  alone  of  the  word  "like"  so  I  have  turned  to 
the  authorities  in  our  own  state  in  order  to  determine  whether  or  not 
we  have  had  any  judicial  interpretation  of  either  of  these  statutes  or  any 
similar  ones  where  a  person  is  claiming  under  two  different  statutes  that 
awarded  a  benefit  or  a  pension  and  I  have  not  been  able  to  find  any  cases 
In  the  State  of  Florida  which  were  at  all  helpful.  As  a  matter  of  fact,  I 
do  not  find  where  any  Court  in  the  United  States  has  passed  upon  this 
direct  question. 

In  the  case  of  Decatur  v.  Paulding.  14  Pet.  *U,  S.)  497,  10  L.  ed.  559, 
the  question  was  considered  by  some  of  the  Judges  who  were  then  upon 
the  bencli  of  the  Supreme  Court  of  the  United  States  and  the  majority 
opinion  went  off  on  a  procedure  question  rather  than  the  question  which 
was  presented  as  to  whether  or  not  a  person  was  entitled  to  two  pensions. 
Those  Judges  who  did  Indicate  their  thoughts  in  the  matter  said  that  they 
did  not  believe  that  any  person  would  be  entitled  to  two  pensions  unless  it 
was  clearly  provided  in  the  Act  awarding  the  same.  I  find  that  the  author 
of  the  work  on  pensions  in  48  C.  J.  789  makes  this  statement:  "In  the 
absence  of  express  provision  to  the  contrary,  the  pension  laws  will  be 
so  interpreted  as  to  prevent  any  person  from  receiving  a  double  pension." 
He  cites  as  authority  several  opinions  of  the  Attorney  General  of  the 
United  States  which  I  have  read  and  they  bear  out  the  text.  He  also  cites 
Decatur  v.  Paulding,  supra,  as  sustaining  this  view. 

Taking  into  consideration  the  views  of  the  authorities  submitted  by 
the  text  writer  in  the  article  on  pensions  in  Corpus  Juris  that  I  have 
pointed  out,  and  the  thought  that  pensions  or  retirement  allowances  are 
made  for  the  purpose  of  preventing  faithful  employees  from  becoming 
public  charges,  and  the  amounts  usually  fixed  are  based  upon  what  the 
Legislature  believes  will  be  reasonable  allowances,  I  am  of  the  opinion 
that  it  was  not  the  intention  of  our  Legislature  that  any  person  should 
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receive  simultaneously  either  two  retirement  compensations  or  a  retirement 
compensation  and  a  pension  or  two  pensions,  however  you  might  term  the 
Act  under  which  the  claims  are  made.  Certainly  if  the  Legislature  felt  that 
the  retirement  pay  was  not  sufficient  to  prevent  its  beneficiary  from  be- 
coming a  public  charge  it  would  have  increased  the  same  and  when  such 
change  was  not  made  in  the  particular  Act  under  which  the  benefit  was 
being  paid  I  think  that  we  must  indulge  in  the  presumption  that  the 
Legislature  felt  that  it  was  sufiClcient  for  that  beneficiary  and  did  not  intend 
such  a  beneficiary  should  receive  two  payments  from  the  State  In  order 
that  said  beneficiary  would  not  become  a  public  charge. 

I  do  not  believe  that  it  would  be  fair  for  one  person  who  has  served 
the  State  faithfully  to  receive  a  lesser  amount  for  the  same  service  than 
some  other  person  would  receive  because  such  other  person  could  also 
claim  under  another  Pension  Act.  A  person  who  teaches  in  our  school  sys- 
tem Is  entitled  by  virtue  thereof  and  the  payments  that  she  makes,  to  said 
retirement  pay  because  of  her  particular  se]-vlce  to  the  State,  whereas 
a  person  under  Section  231.52  is  entitled  to  the  benefits  thereunder  by 
virtue  of  the  fact  that  she  is  a  widow  of  someone  who  served  the  State 
faithfully  for  the  period  of  time  mentioned  in  this  section  or  in  Section 
231.50,  which  provides  for  the  benefits  for  that  particular  teacher,  and 
since  the  beneficiary  under  Section  231.52  has  no  claim  upon  the  State 
by  virtue  of  her  services,  I  think  it  can  be  safely  said  that  the  only  reason 
(or  the  allowance  is  to  prevent  her  from  becoming  a  public  charge. 

As  to  your  second  question,  I  am  of  the  opinion  that  she  has  the 
election  as  to  whether  or  not  she  will  accept  retirement  allowances  under 
the  Teachers'  Retirement  System  or  the  widow's  pension  as  provided  under 
Section  231.52,  Florida  Statutes.  1941.  In  the  case  that  I  have  cited  of 
Decatur  v.  Paulding,  the  members  of  the  Court  who  indicated  that  a 
double  pension  was  not  proper  also  indicated  that  the  widow  should  have 
the  election,  and  with  this  i  agree  and  so  answer  your  second  question, 

October  14,  1943.— 043-283. 

BENEFITS — EUGIBILrrY 

QUESTION:  1.  Is  a  teacher  In  an  institution  of  higher  teaming 
who  executed  a  Nonelectlon  and  Waiver  blank  by  December  1,  1941.  and 

who  did  not  change  his  mind  by  June  30,  1942,  eligible  under  the  1943 
Amendments  to  become  a  member  of  the  Retirement  System  with  credit  for 
prior  service? 

2.  Is  a  member  of  the  Teachers'  Retirement  System  who  has  been 
called  into  the  military  service  of  the  United  States  eligible  to  contribute 
during  the  period  of  his  mihtary  service  on  the  basis  of  $1 ,500.00  per  year  if 
such  a  teacher  made  this  amount  of  money  prior  to  his  entrance  into  the 
military  service? 

3.  Are  the  Amendments  provided  by  House  Bill  No.  251,  Chapter 
21971,  approved  by  the  Governor  June  10,  1943,  superseded  by  Senate  Bill 
No.  458,  Chapter  22062,  approved  by  the  Qovemor  June  11,  1943? 

7'fi  Flonorahte  Bryan  WillU,  Actuary,  Ttatrhert'  B«tir»mettt  Sj/ttetn: 

Section  2,  Chapter  22062,  Acts  of  1943,  which  amended  Section  238.06, 

Florida  Statutes,  1941,  grants  the  privilege  of  membership  in  the  Retire- 
ment System  to  anyone  not  eligible  when  the  system  became  efEective,  who 
served  as  a  "teacher"  as  redefined,  during  the  school  year  of  1941-42  and 
1942-43;  and  ejctended  the  time  for  filing  an  election  not  to  be  covered  by 
the  Retirement  System  to  December  1,  1943. 

Section  238.05  (2)  was  re-enacted  by  Chapter  21971  and  22026,  Acts 
of  1943,  and  provides;  "A  teacher  whose  membership  in  the  Retirement 
System  Is  contingent  on  his  own  election  and  who  elects  not  to  become 
a  member  may  thereafter  apply  for  and  be  admitted  to  membership." 
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The  same  paragraph  provides  that  "No  such  teacher  shall  receive  prior 
service  credit  unless  he  is  admitted  to  membership  as  of  a  date  before  the 
first  day  of  July,  Nineteen  Hundred  Forty."  This  provision  was  re- 
enacted  unchanged  by  Chapter  21971  and  22062. 

However,  Section  238.06  (3 ) ,  relating  to  allowance  of  creditable  service, 
which  had  the  same  provision,  was  amended  by  Chapter  20749,  Acts  of 
1941,  by  adding  thereto,  "Or  who  becomes  a  member  before  the  first 
day  of  July,  Nineteen  Hundred  Forty-two,"  and  Chapter  22062,  Acts  of 
1943,  further  amends  said  section  by  adding  "Or  who  becomes  a  member 
before  the  first  day  of  July,  Nineteen  Hundred  Forty-four."  It  is  my 
opinion  that  if  the  teacher  withdraws  his  election  and  waiver  and  be- 
comes a  member  and  makes  application  for  prior  service  certificate  before 
July  1, 1944,  he  is  entitled  to  credit  and  a  certificate  for  prior  service. 

Section  238.05  (3),  Florida  Statutes,  1941,  as  amended  by  Chapter 
20749,  Acts  of  1941,  and  Chapter  21971.  and  Chapter  22062.  Acts  of  1943, 
specifically  provides  for  the  continuation  of  membership  by  one  who 
has  entered  the  armed  services  "On  the  basis  of  his  last  previous  annual 
salary  as  a  teacher."  If  he  makes  the  application  to  continue  membership, 
in  my  opinion  he  is  eligible  to  contribute  during  service  in  the  armed 
forces  on  the  basis  of  $1,500.00  per  year  If  his  salary  equaled  that  amount 
prior  to  entrance  in  the  service,  as  the  Legislature  intended  to  preserve 
all  benefits  to  teachers,  to  and  for  those  In  the  armed  services. 

This  question  has  been  raised  in  a  suit  filed  in  Leon  County,  Florida, 
seeking  a  declaratory  decree  construing  said  Acts  and  a  court  decision  as 
to  which  Act.  in  toto  or  parts  of  which  Acts,  are  the  controlling  provisions 
of  law.  I  wUl  therefore  withhold  my  opinion  on  said  question  pending 
the  Court's  determination  of  this  case. 

August  9,  1944.— 044-229. 

DISBURSEMENT  OF  NONRESIDENT  MEMBER'S  CONTRIBUnONS 

QUESTION:  How  may  the  Teachers'  Retirement  System  lawfully 
disburse  accumulated  contributions  of  a  former  member  of  the  Retirement 
System  when  such  former  member  was  a  nonresident,  designated  no  benefi- 
ciary, died  intestate,  and  there  has  been  no  administration  of  his  estate? 

To  Honorable  8.  C.  Btffkam,  AvdUnr,  Teaekerg"  Retirement  System: 

Section  238.07  f6l.  Florida  Statutes,  1941  requires  payment  of  such 
contributions  to  a  decedent  member's  executors  or  administrators  where  he 
failed  to  designate  a  beneficiary.  If  the  amount  of  the  accumulated  contri- 
butions were  sufficient  to  justify  it,  administration  of  the  decendent's 
estate  might  be  had  and  an  administrator  appointed,  under  Section  T32.44 
of  the  Statutes,  or  under  proper  circumstances  an  order  of  no- administra- 
tion under  Chapter  735  of  the  Statutes  might  be  obtained  in  the  proper 
County  Judge's  Court  in  this  State,  or  the  money  might  be  held  for  three 
years  and  in  the  absence  of  administration  within  that  time  It  could  law- 
fully be  disbursed  to  the  decedent's  heirs  under  Section  734.29. 

The  small  amount  involved  in  your  present  case,  $75.51,  and  the 
other  circimistances,  would  scarcely  justify  the  expense  of  either  of  the 
above  court  procedures  or  the  holding  of  the  money  for  three  years,  and  I 
think  that  you  would  be  warranted  in  disbursing  the  money  to  the  heir 
or  heirs  of  the  decedent  without  any  court  proceedings.  The  paper  signed 
by  the  County  Court  Clerk,  Washington  County,  Tennessee,  is  not  an  order 
of  no  administration.  1  have  prepared  a  form  of  affidavit  to  be  executed 
by  the  widow  who,  I  understand,  is  a  resident  of  the  state  of  Tennessee. 
When  this  is  properly  completed,  it  is  my  opinion  that  you  may  make 
distribution  to  the  heirs  as  may  be  disclosed  by  the  affidavit.  In  forward- 
ing the  affidavit,  caution  the  widow  to  make  whatever  changes  may  be 
necessary  in  order  that  the  affidavit  may  recite  the  truth.  If  you  wish,  I 
shall  be  glad  to  examine  the  affidavit  upon  its  return. 
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October  6,  1943.— 043-261 . 

ELIQIBIIJTY  AND  PAYMENT 

QUESTION:  Is  the  teacher  mentioned  In  Chapter  22077.  Laws  of 
Florida,  Acts  of  1943,  entitled  to  receive  a  pension  and  if  so  from  what  fund 
should  such  pension  be  paid? 

To  Honorable  Colin  English.  State  Superintendent  of  Public  tnttruetion: 

Section  4,  Article  EX,  Florida  Constitution,  provides:  "No  money  shall 
be  drawn  from  the  treasury  except  in  pursuance  of  appropriations  made 
by  law." 

In  State  vs,  Lee,  163  So.  859,  the  Court  held.  "An  appropriation  of 
money  is  the  setting  it  apart  oftlcially  out  of  the  public  revenue  for  a  special 
use  or  purpose,  in  such  maimer  that  the  executive  officers  of  the  govern- 
ment will  have  authority  to  withdraw  and  use  that  money,  and  no  more. 
for  that  object,  and  for  no  other." 

In  State  vs.  Amos,  122  So.  8,  our  Supreme  Court  refused  mandamus  for 
payment  of  a  pension  where  the  authorizing  act  failed  to  make  any 
appropriation  therefor. 

Said  Chapter  22077,  Acts  of  1943,  failed  to  make  any  appropriation 
for  the  pension  granted.  It  is  therefore  my  opinion  that  no  payment  can 
be  made  under  said  Act  from  any  fund  of  this  state. 

In  State  ex  rel,  WiUiams,  vs.  Cone,  196  So.  820,  Chapter  19600,  Acts  of 
1939,  a  similar  Pension  Act  was  considered,  in  relation  to  Section  3.  Article 
xm,  Florida  Constitution,  adopted  in  1936,  which  provides  that  "The 
respective  counties  of  the  State  shall  provide  in  the  manner  prescribed  by 
law,  for  those  of  the  inhabitants  who  by  reason  of  age.  inflrmity,  or  mis- 
fortune, may  have  claims  upon  the  aid  and  sympathy  of  society;  .  .  ."  Our 
Supreme  Court  stated:  "As  we  construe  the  above  quoted  provision,  it  pre- 
cludes the  enactment  of  statutes  or  the  appropriation  of  funds  for  the  pur- 
pose of  carrying  into  effect  such  statutes  as  that  here  under  consideration. 
Such  cases  as  this  are  thereby  left  to  be  taken  care  of  by  such  provisions  as 
the  county  may  make  in  that  regard."  And  said  Court  denied  mandamus  to 
the  relator  against  the  State  Board  of  Pensions  to  compel  said  Board  to 
place  relator's  name  on  the  state  pension  roll  under  the  provisions  of  said 
Chapter  19600. 

Said  teacher  may  be  entitled  to  old  age  assistance  under  Chapter  412, 
Florida  Statutes,  1941.  Being  sympathetic  with  her  case,  may  I  suggest 
that  an  application  be  made  in  her  behalf  for  the  benefits  of  said  chapter? 

March  27,  1944.— 044-98. 

EMPLOYMENT— RETIRED  TEACHERS 

QUESTION:  May  a  County  School  Board  legally  pay,  for  services 
as  a  substitute  teacher,  a  person  over  70  years  of  age  who  has  been  retired 
under  the  compulsory  Teachers'  Retirement  Law  and  who  receives  com- 
pensation as  a  retired  teacher? 

To  Mr.  Orvil  L.  Dayton,  Jr.,  Attorney  nt  Law,  Dade  City,  PJoridn: 

Section  238.07,  Florida  Statutes,  1941,  Subsection  (l)(b>,  makes  man- 
datory the  retirement  of  certain  teachers  who  reach  the  age  of  70  after 
the  expiration  of  the  school  year. 

Under  the  provisions  of  Section  238,05,  Florida  Statute,  1941,  as 
amended  by  Section  1,  Chapter  21971.  and  Section  2,  Chapter  22062, 
Laws  of  Florida.  1943,  unless  a  teacher  has  waived  the  benefits  as  pre- 
scribed therein,  employment  by  a  School  Board  places  such  teacher  within 
the  provisions  of  the  law  relating  to  the  Retirement  System.  When  a 
teacher  has  claimed  the  benefits  of  said  section  and  is  retired  thereunder 
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such  teacher  Is  then,  by  law,  prohibited  from  again  being  employed  and 
paid  as  a  teacher  in  the  public  school  system. 

It  is  therefore  my  opinion  that  a  person  retired  and  receiving  com- 
pensation under  the  Teachers'  Retirement  System,  having  reached  the 
age  of  70  and  having  served  out  the  school  term  thereafter,  may  not  be 
employed  by  the  county  as  a  teacher, 

April  8,  1944.-044-121. 

EMPLOYMENT  WHEN  OVER  SEVENTY 

QUESTION:  A  teacher  who  will  be  seventy  years  of  age  on  August 
1,  1944,  and  who  has  accepted  the  provisions  of  the  Teachers'  Retirement 
System  now  in  operation  in  this  State,  has  requested  to  be  reappointed 
for  next  year.  She  will  not  be  seventy  years  of  age  at  the  beginning  of 
the  school  year,  July  1 ,  1944.  May  this  teacher  legally  be  employed  to  teach 
during  the  school  year  beginning  July  1,  1944,  and  ending  June  30,  1945? 

Tn  Iffinnmhlr  J.  T.  DUnnoiid,  Secrettrri/,  St/ite  Botntl  ijf  Control: 

Section  238.07  (1)  (b),  Florida  Statutes.  1941,  provides,  that  any 
member  ii.e.  teacher  under  the  system.)  who  has  attained  seventy  years 
of  age  before  the  first  day  of  July  1941,  or  who  attains  seventy  years  of 
age  on  or  after  said  date  shall  be  retired  forthwith;  provided  however, 
that  with  the  approval  of  his  employer  he  may  remain  in  service  until  the 
end  of  the  school  year  following  the  date  on  which  he  attains  seventy 
years  of  age. 

The  words  "school  year"  as  used  in  the  above  noted  Section  238.07 
fl)  (b>  are  not  defined  in  the  Teachers'  Retirement  System  Law  (Chapter 
238.  Florida  Statutes.  1941).  However,  reference  is  made  to  certain 
definitions  in  the  School  Code  ^Chapters  227-237,  Florida  Statutes,  1941); 
and  while  Chapter  238  is  not  a  part  of  the  School  Code  and  the  terms  in 
the  School  Code  are  applicable  to  elementary  and  secondai-y  schools,  such 
definitions  tend  to  shed  light  on  the  words  "school  year"  as  used  in 
Chapter  238.  Section  227.13  (24)  defines  "school  year"  as  comprising  the 
period  during  which  the  schools  are  regularly  in  session  during  any 
school  fiscal  year  beginning  on  or  after  July  1st  and  ending  on  or  before 
the  following  June  30th.  Section  227.13  (25)  provides  that  "school  fiscal 
year"  shall  begin  July  1st  and  end  the  following  June  30th.  In  my 
opinion,  "school  year"  as  used  in  Chapter  238  is  to  be  given  the  meaning 
as  defined  in  the  School  Code. 

But  whether  we  consider  the  words  "school  year"  as  used  in  the  above 
cited  Section  238.07  (1)  ib)  as  being  the  school  fiscal  year  or  as  being 
the  regular  scholastic  year,  in  my  opinion  this  teacher,  with  the  approval 
of  her  employer,  can  continue  in  service  during  the  scholastic  year  of 
1944-45  ending  on  or  before  June  30,  1945. 

August  7.  1944.— 044-227. 

EXAMINATIONS  BY  MEDICAL  BOARD— FEES 

QUESTION :  What  fees  are  payable  to  the  Medical  Board  for  medical 
examination  of  members  of  the  Teachers'  Retirement  System  who  are  ap- 
plying for,  or  who  are  on,  disability  retirement? 

To  HanoralAe  Bryan  Willi* ^  Acinar g.  Teachers'  Retirement  System: 

It  appears  that  a  dispute  has  arisen  between  the  Board  of  Trustees  and 
the  Medical  Board  as  to  the  amount  owing  to  the  latter  for  passing  upon 
medical  examinations  of  members  applying  for  disabiUty  retirement  and 
of  members  who  are  on  disability  retirement,  and  that  the  Medical  Board 
contends  that  the  Trustees  agreed  to  pay  them  fifteen  dollars  for  each 
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examination,  that  is.  filteen  dollars  for  the  examination  accompanyli^ 
the  original  application  and  a  like  amount  on  each  annual  or  subsequent 
examination,  whereas  the  Board  of  Trustees  insists  that  the  fee  of  fifteen 
dollars  was  to  cover  the  original  and  all  subsequent  examinations. 

The  statute  tn  regard  to  the  duties  of  the  Medical  Board  is: 

"Section  238.04  Medical  Board. — The  Board  of  trustees  shall 
employ  a  medical  board  of  three  physicians,  not  eligible  to  participate 

in  the  retirement  system. 

"The  medical  board  shall  arrange  for,  and  shall  pass  upon, 
all  medical  examinations  required  under  the  provisions  of  this 
chapter,  shall  investigate  all  essential  health  or  medical  statements, 
and  certificates  by  or  m  behalf  of  a  member  in  connection  with  his 
application  for  disability  retirement,  and  shall  report  in  writing  to 
the  board  of  trustees  its  conclusions  and  recommendations  upon 
all  the  matters  referred  to  it,  and  perform  such  other  duties  as  may 
be  required  of  them  by  the  board  of  trustees." 

'Section  238.07  C3)  requires  a  report  by  the  Medical  Board  when  a 
member  applies  for  disability  retirement  and  Section  23&.0T  *5>  <a) 
provides: 

"Once  each  year  during  the  first  five  years  following  the  retire- 
ment of  a  member  on  a  disability  retirement  allowance,  and  once  in 
every  three-year  period  thereafter,  the  board  of  trustees  may  require 
any  disability  beneficiary  who  has  not  yet  attained  his  minimum 
service  retirement  age  to  undergo  a  medical  examination  by  the 
medical  board  or  a  physician  or  physicians  designated  by  the  medical 
board,  such  examination  to  be  made  at  the  place  of  residence  of  said 
beneficiary  or  other  place  mutually  agreed  upon." 

-  There  is  nothing  in  these  statutes  or  elsewhere  in  regard  to  fees 
payable  to  the  Medical  Board  for  such  services.  It  Is,  therefore,  a  matter 
of  agreement  between  the  Board  of  Trustees  and  the  Medical  Board. 

An  examination  by  the  Medical  Board  at  the  time  of  the  original 
application  for  disability  retirement  is  required  by  Section  238.04,  quoted 
above.  Annual  and  subsequent  examinations  referred  to  in  Section  238.07 
(5)   la)  are  optional  with  the  Board  of  Trustees, 

The  dispute  involves  solely  a  question  of  fact  and  the  only  satisfactory 
manner  of  adjusting  it  is  by  negotiation.  I  should  suggest  that  since  it  is 
absolutely  necessary  to  make  an  arrangement  with  a  Medical  Board  for 
future  examinations,  at  least  on  the  original  appUcation.  you  might  pro- 
ceed as  follows: 

1.  Determine  whether  or  not  the  annual  and  subsequent  examinations 

are  necessary. 

2.  Negotiate  a  new  agreement  with  the  Medical  Board  as  to  fees 

payable  for  passing  upon  such  examinations. 

3.  Adjust  the  pending  dispute  on  the  basis  of  the  new  agreement. 


July  19,  1844.— 044-209. 

MEMBERS  OF  THE  UNIVERSITY  OF  FLORIDA  STAFF 

QUESTION;  Will  members  of  the  University  of  Florida  teaching 
staff,  who  are  absent  from  the  campus  for  more  than  two  years,  lose  their 
prior  service  credit  when  they  are  on  leaves  of  absence  granted  by  the  Board 
of  Control  for  service  with  the  armed  forces,  the  Federal  Govenunent, 
or  other  employments  connected  with  the  war  effort? 
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To  3lr.  Harteood  M.  Dolbeitre,  President,  Un{t>eriitt/  of  Florida  Chapter, 

Amerirmi  Aitoeiation  of  University  Profeisors,  Oainesville,  Florida: 

An  opinion  of  July  3,  1944  (page  280)  deals  with  the  loss  of  prior 
service  credit  by  a  school  teacher  who  engaged  in  work  not  connected 
with  the  schools  for  more  than  two  years.  In  that  case  the  teacher  did 
not  have  either  a  military  or  a  professional  leave  of  absence.  The  above 
mentioned  opinion,  however,  does  not  apply  to  members  of  the  Retirement 
System  who  are  absent  on  military  or  professional  leaves  of  absence. 

Your  attention  is  directed  to  a  statement  in  that  opinion  that  there 
are  certain  exceptions  having  no  relation  to  the  situation  we  were  then 
considering.  The  exceptions  referred  to  include  members  absent  on 
military  or  professional  leaves  of  absence. 

Section  238.05  (3),  Florida  Statutes,  1941,  provides  that  the  mem- 
bership  of  any  person  in  the  Retirement  System  ceases  if  he  shall  be 
continuously  miemployed  as  a  teacher  for  a  period  of  more  than  two  years, 
etc.,  but  exempts  therefrom  a  member  who  ceases  to  teach  for  reasons  of 
military  or  naval  service  or  professional  leaves  of  absence,  upon  the 
making  of  proper  appUcation.  contributions,  etc.,  as  set  out  in  the  statute. 

The  1943  Legislature  amended  that  section  by  Chapter  21971,  which 
became  a  law  on  June  10,  1943  and  Chapter  32062,  which  became  a  law 
on  June  11,  1943,  In  both  chapters  the  exemption  was  continued  in  favor 
of  members  on  military  and  professional  leaves  of  absence.  There  is  a  con- 
flict between  the  two  chanters  in  regard  to  the  duties  imixised  upon  sucli 
absent  members  in  retaining  their  membership,  and  a  suit  is  now  pending 
to  determine  which  of  the  two  chapters  is  controlling.  Your  question  does 
not  involve  a  determination  of  that  issue,  and  I  refrain  from  expressing  an 
opinion  other  than  to  say  that  pending  a  decree  in  that  suit,  the  safer  plan 
would  be  to  comply  with  the  provisions  of  Chapter  22062  which  gives  the 
member  exemption  from  the  two  year  clause, 

".  .  .  if  he  flies  with  the  board  of  trustees,  before  his  next  con- 
tribution is  due.  an  application  to  continue  his  membership  during 
the  period  of  his  military  or  naval  service  or  professional  leave  of 
absence;  and.  provided  further,  that  such  person  shall  be  permitted  to 
elect  to  continue  his  contribution  to  the  retirement  system  on  the 
basis  of  his  last  previous  armual  salary  as  a  teacher,  during  the 
period  of  such  service  or  professional  leave  of  absence;  and,  pro- 
vided further,  that  membership  service  shall  be  allowed  for  the 
period  covered  by  military  or  naval  service  or  professional  leave  of 
absence  only  if  said  person  elects  to  and  does  continue  to  make  his 
contributions  to  the  retirement  system,  which  contributions  shall  be 
paid  by  such  person  to  the  trustees  of  the  retirement  system  in 
monthly,  quarterly,  semi-annual  or  annual  payments  in  the  discre- 
tion of  such  person." 
Your  question  refers  to  leave  of  absence  "in  other  employments  con- 
nected with  the  war  effort."  Chapter  21971  makes  the  exemption  applicable 
to  "persons  who  enter  military,  naval  or  other  armed  services  of  the  na- 
tion during  a  period  of  war.  and  for  persons  who  are  granted  extended 
professional   leaves  of   absence."     Chapter  22062   makes   the   exemption 
applicable  to  a  member  "who  ceases  to  teach  for  reasons  of  military  or 
naval  service  or  professional  leave  of  absence,"    Both  mean  substantially 
the  same  thing.    The  employment  must  be  in  the  military,  naval  or  other 
armed  services  and  whether  other  employments  connected  with  the  war 
effort  would  be  covered  by  the  exemption  could  only  be  determined  by  an. 
exact  statement  of  what  that  other  employment  may  be, 

June  3,  1944.— 044-162. 

MEMBERS  REINSTATEE* — BENEFITS 

QUESTION;  Where  a  beneficiary  under  the  Teachers'  Retirement 
System  voluntarily  resumes  teaching  and  again  becomes  a  member  of  the 
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Retirement  System  during  the  war  emergency,  on  retirement  subsequent  to 
June  11,  1943,  the  effective  date  of  Chapter  22062,  Laws  of  Florida,  Acts 
of  1943,  should  such  member's  retirement  benefit  be  recomputed  using 
$1200.00  or  using  $1500.00  as  the  limtt  of  eamable  compensation? 

To  Honorable  Bryan  WUIh,  AHuary,  Teaeher»'  Relirement  S)t»tfm: 

In  an  opinion  of  October  l,  1942,  printed  on  page  316  of  the  Biennial 
Report  of  the  Attorney  General  for  1941-1942,  1  advised  that  the  Board  of 
Trustees,  by  proper  rule,  might  authorize  a  retired  teacher  to  t^aln 
accept  a  teaching  position  and  at  the  end  of  such  employment  reinstate 
retirement,  and  that  such  authorization  might  be  on  the  terms  and  con- 
ditions fixed  by  the  Trustees. 

The  above  mentioned  retired  teacher  was  retired  at  the  time  that 
the  benefit  payable  was  determined  by  using  $1200.00  as  the  limit  of  eam- 
able compensation.  By  Chapter  22062.  Laws  of  Florida  1943,  effective 
June  11,  1943,  such  limit  was  fixed  at  $1500.00, 

In  an  opinion  of  this  date  I  have  held  that  persons  retiring  sub- 
sequent to  June  11,  1943,  are  entitled  to  an  average  final  compensation 
determined  by  computing  their  eamable  compensation  on  the  basis  of  that 
paid  for  the  previous  10  years  or  of  those  years  in  service  not  exceeding 
SI  500 .00. 

In  the  absence  of  a  rule  adopted  by  the  Board  of  Trustees  fixing  some 
condition  of  reinstatement  precluding  the  application  of  such  statute,  the 
reinstated  member  is  entitled  to  the  same  benefit  of  the  law  as  a  member 

who  was  never  retired. 

It  Is  therefore  my  opinion  that  a  beneflcary  under  the  Teachers'  Re- 
tirement System  who  voluntarily  resumed  his  membership  in  the  system 
is  entitled  to  have  his  benefits  computed  on  his  subsequent  retirement  after 
June  11,  1943,  using  $1500.00  as  the  limit  of  eamable  compensation  unless 
the  Board  of  Trustees,  as  a  condition  of  said  teacher's  re-entry  into  the 
system,  fixed  his  benefit  as  that  which  he  received  at  the  time  of  his  first 
retirement. 

May  26,  1943.— 043-121. 

MEMBERSHIP — ELIGIBILITY 

QUESTION:  1.  Is  a  teacher,  who  has  reached  her  minimum  service 
retirement  age  of  sixty  years,  eligible  for  membership  in  the  Teachers' 
Retirement  System  as  a  beginning  teacher? 

2.  Does  the  Board  of  Trustees  of  the  Teachers'  Retirement  System 
have  the  authority,  under  the  law,  to  deny  the  right  of  membership  In  the 
system  to  a  beginning  teacher,  who  Is  otherwise  qualified,  because  such 
a  teacher  has  reached  her  minimum  service  retirement  age  of  sixty 
years? 

To  Honorable  Bryan  WUIit,  AHuarf,  Ttaehtrt'  Betirtmtnt  8yrtem: 

1.    Section  238.05  (1)  <b),  Florida  Statutes.  1941,  provides: 

"All  persons  who  are  teachers  on  or  after  the  first  day  of  July, 
1939,  except  as  provided  In  subsection  (a)  hereof,  shall  become  mem- 
bers of  the  retirement  system  by  virtue  of  their  appointment  as 
teachers." 

Said  Subsection  (a)  provides  that  a  certain  class  of  teachers  may  file 
an  election  not  to  be  covered  in  the  membership  of  the  Retirement  System. 

Section  238.09,  which  determines  the  method  of  financing  the  Retire- 
ment System  provides  in  part  by  Subsection  (1)   (a) : 

"In  the  case  of  any  member  who  has  attained  his  minimum 
service  retirement  age  prior  to  becoming  a  member,  the  proportion 
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of  salary  applicable  to  such  a  member  shall  be  the  proportion  com- 
puted for  the  age  one  year  younger  than  his  minimum  service  retire- 
ment age." 
This  section  clearly  contemplates  that   a   person   who  becomes   a 
teacher  after  attaining  sixty  years  of  age  shall  participate  as  a  member 
by  making  contributions  to  the  fund. 

The  only  limitation  on  membership  for  a  beginning  teacher  that  I 
find  in  the  Retirement  System  Law  is  Section  238.05,  which  provides  by 
Subsection  (4)  thereof: 

"The  board  of  trustees  may.  in  its  discretion,  deny  the  rig  Jit  to 
become  members  to  any  class  of  teachers  who  are  serving  on  a 
temporary  or  any  other  than  a  per  annum  basis,  and  it  may  also, 
in  its  discretion,  make  optional  with  members  in  any  such  class  their 
individual  entrance  into  membership." 

It  is,  therefore,  my  opinion  that  a  teacher  who  has  reached  her 
minimum  service  retirement  age  of  sixty  years  is  eligible  as  a  beginning 
teacher  for  membership  in  the  Retirement  System  unless  she  is  serving  on 
a  temporary  or  less  than  a  per  annum  basis,  in  which  case  the  Board  of 
Trustees,  in  its  discretion,  may  deny  or  make  optional  the  right  of  a 
teacher  to  membership. 

2.  This  question  must  be  answered  in  the  negative.  The  Board  of 
Trustees  may  not  deny  a  beginning  teacher  who  has  reached  sixty 
years  of  age  the  right  of  membership  in  the  Retirement  System  unless 
such  teacher  is  serving  on  a  temporary  or  less  than  a  per  annum  basis. 
To  do  so  would  contravene  the  express  provisions  of  said  law  which  grants 
such  statutory  right  of  membership  in  the  Retirement  System  to  a  teacher. 

Decerat>er  21,  1944.— 044-355. 

SERVICE  CREDIT— AAA  EMPLOYMENT 

QUESTION:  Is  a  former  County  Superintendent,  who  is  a  member 
of  the  Retirement  System,  but  who  accepted  fuU  time  employment  by  the 
Agricultural  Adjustment  Administration  for  a  certain  period  and  who. 
during  such  time  was  paid  exclusively  by  Federal  Funds,  but  worked  out 
of  a  County  Agent's  office  during  his  employment  by  the  AAA,  entitled  to 
membership  service  credit  during  the  time  he  was  with  the  AAA? 

To  Ilitnordltle  Driiiin   ii'illh.  Actuiirtf,  Tenchera'  Retirement  System: 

In  your  letter  of  December  12,  you  state  that  the  Board  of  Con- 
trol classifies  a  County  Agent  as  a  member  of  the  Instructional  staff  of 
the  University  of  Florida,  and,  therefore,  eligible  for  membership  in  the 
Teachers'  Retirement  System. 

Unless  he  was  a  member  of  the  teaching  or  professional  staff  of  the 
University  or  any  of  the  other  educational  institutions  mentioned  in  Sec- 
tion 238.01  <4),  Florida  Statutes,  1941,  which  defines  "teacher"  under  the 
Retirement  System,  he  would  not  be  entitled  to  membership  service  credit 
during  the  time  he  was  with  the  AAA.  The  Board  of  Control's  classifica- 
tion of  County  Agents  as  members  of  the  University  Instructional  Staff 
does  not  extend  to  persons  working  out  of  the  County  Agent's  office. 
Service  with  AAA  does  not  quaUfy  him.  He  does  not  come  within  the  above 
statutory  definition  of  teacher,  and  it  is  my  opinion  that  your  question  must 
be  answered  in  the  negative. 

July  3.  1944.— 044-189. 

SERVICE  CREDIT  AFTER  TWO  YEARS'  ABSENCE 

QUESTION:  May  prior  service  credit  be  given  a  teacher  who  is  re- 
employed in  the  public  school  system,  when  more  than  two  years  have 
elapsed  since  he  last  served  in  that  capacity? 
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To  IIonoTable  Colin  EnglUh,  State  Superinlendeat  of  Public  ImttTurtion: 

Section  238.05  (3>,  Florida  Statutes,  1941,  as  amended  by  Chapter 
21971  and  22062,  Acts  of  1943,  provides  that  membership  of  any  person  in 
the  Retirement  System  shall  cease  if  he  shall  be  continuously  unemployed 
as  a  teacher  for  a  period  of  more  than  two  years.  There  are  certain  excep- 
tions having  no  relation  to  this  case. 

Section  238,06  <5),  Florida  Statutes.  1941.  as  amended  by  Chapter 
22062,  Acts  of  1943,  referring  to  service  certificates  issued  to  teacliers, 
provides: 

"When  membership  ceases  such  certificate  shall  become  void; 
should  the  teacher  again  become  a  member,  such  teacher  shall  enter 
the  system  as  a  teacher  not  entitled  to  prior  service  credit,  except 
as  provided  in  paragraph  (c)  of  subsection  (S)  of  J238.07,  Florida 
Statutes,  1941." 

Paragraph  <c)  of  Subsection  (5>  of  Section  238.07,  referred  to  in  the 
above  quoted  statute,  relates  exclusively  to  reemployment  of  teachers  who 
had  retired  under  disability  allowance  and  has  no  bearing  on  this  case. 

It  is  quite  clear  from  these  sections  of  the  statutes,  that  having  been 
continuously  unemployed  as  a  teacher  for  more  than  two  years,  the  teacher 
is  not  entitled  to  any  prior  service  credit  upon  reentering  service  and  there 
is  nothing  in  the  statutes  authorizing  the  Board  of  Trustees  to  make  an 
exception. 

It  is  my  opinion  that  the  teacher's  request  must  be  declined. 

December  21,  1944. — 044-353, 

SERVICE   CREDIT— NYA  EMPLOYMENT 

QUESTION:  Is  a  former  County  Superintendent,  who  is  a  member 
of  the  Retirement  System,  but  who.  during  the  calendar  years  1941,  1942 
and  until  March  15,  1943,  was  employed  by  the  National  Youth  Adminis- 
tration and  during  such  period  was  paid  exclusively  by  Federal  Funds, 
and  who,  on  March  15,  1943,  again  came  into  the  County  School  System 
of  the  State,  entitled  to  membership  service  credit  for  the  period  during 
which  he  was  employed  by  the  NYA,  if  he  contributed  to  the  Retirement 
System  during  that  time? 

To  llnjtoriihle  Britnii   ll'tfltji.  .-trtitarg,  Tf(trhfT)t'  RetiTfment  St/ftem: 

Your  letter  states  that  while  employed  by  the  NYA.  he  handled  affairs 
of  students  in  the  public  school  system  that  came  under  the  jurisdiction 
of  the  NYA. 

To  be  entitled  to  membership  service  credit,  the  statute  requires  that 
a  person  be  a  teacher  for  the  period  over  which  he  claims  memi>ership 
service  credit.  Section  238.01  (4>,  Florida  Statutes.  1941,  defines  "teacher", 
as  the  term  is  used  in  the  Teachers'  Retirement  System,  as  "any  member 
of  the  teaching  or  professional  staff  of  any  public  free  school" — or  of  other 
named  Florida  Educational  Institutions.  Service  with  the  NYA  does  not 
come  within  that  deflnltion  and  it  is.  therefore,  my  opinion  that  the  appli- 
cant is  not  entitled  to  membership  service  credit  for  the  period  during 
which  he  was  employed  by  the  NYA, 

December  21,  1944. — 044-354. 

SERVICE  CREDIT — SUBSTITUTE  TEACHER 

QUESTION;  Is  a  member  of  the  Retirement  System  entitled  to 
receive  credit  for  substitute  work  rendered  prior  to  July  1,  1939.  when  the 
regularly  employed  teacher  is  given  credit  for  the  same  period  of  service? 
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To  Honorable  Bryan  Willh,  Actuary,  Teacher*'  Retiretnent  Stf*tem: 

Several  kinds  of  teacher  absences  are  set  up  in  the  statutes,  some 
with  pay  and  some  without.  Section  238.06  (2),  Florida  Statutes,  1941, 
as  amended,  authorizes  the  Board  of  Trustees  to  fix  and  determine  by 
rules  and  regulations  how  much  service  in  a  year  is  equivalent  to  a  year 
of  service,  but  limits  the  amount  of  credit  allowable  for  absence  without 
pay. 

Section  238,06  prescribes  the  rules  under  which  prior  service  credit, 
that  is.  credit  for  service  rendered  prior  to  July  1,  1839,  is  allowable  to  a 
teacher. 

Section  238.01  (4)  defines  a  teacher  as  a  "member  of  the  teaching 
or  professional  staff  in  a  public  free  school,"  etc.  It  makes  no  distinction 
between  a  teacher  regularly  employed  and  a  substitute  teacher.  AU  that 
is  required  is  that  he  be  a  member  of  the  teaching  or  professional  staff 
of  the  public  schools  or  other  institutions  mentioned  in  the  section.  The 
fact  that  the  re^lar  teacher  was  allowed  service  credit  for  the  same 
period  under  the  regulations  of  the  Trustees  and  within  the  statutory 
limitations  in  no  manner  affects  the  right  of  the  substitute  teacher  for 
service  credit  for  the  same  i>eriod  if  the  latter  is  otherwise  entitled  to 
such  credit,  and  regardless  of  whether  it  was  before  or  after  July  1,  1939. 

April  26,  1944.— 044-136. 

SERVICE   CREDIT— TEACHING  IN   FOREIGN  COUNTRIES 

QUESTION;  Is  teaching  in  a  foreign  country  creditable  as  prior 
service  under  provisions  of  the  Florida  Teachers'  Retirement  Act,  Section 
238.06,  Florida  Statutes.  1941,  as  amended? 

To  Honorable  8.  C.  Bigkam,  Auditor,  Teacher t'  ReHremeat  Syatem: 

Section  238.06,  Florida  Statutes,  1941,  was  amended  by  Section  3  of 
Chapter  22062,  Laws  of  Florida,  1943.  Such  section  as  amended  provides 
that  teachers,  upon  becoming  members  of  the  system,  shall  file  certain 
information  with  the  Trustees  and  shall  itemize: 

"All  service  as  a  teacher  rendered  prior  to  the  date  of  establish- 
ment of  the  retirement  system,  including  service  in  a  similar  capacity 
in  other  states  rendered  by  him  prior  to  the  first  day  of  July,  1930, 
for  which  he  claims  credit  ..." 

and  In  Subparagraph  <3)   provides,  relative  to  duties  of  the  Trustees  In 

issuing  a  "prior  service  certificate": 

"Such  prior  service  credit  shall  include  credit  for  service,  render- 
ed prior  to  date  of  establishment,  as  a  teacher  within  the  State  of 
Florida  or  in  a  similar  capacity  outside  the  State,  but  not  more  than 
10  years  of  credit  for  service  outside  the  State  shall  be  included." 
(Emphasis  suppUed). 

The  above  two  quoted  sections  are  controlling  in  connection  with  this 

inquiry  and  determination  lies  with  the  construction  of  the  word  "State" 
as  used  in  this  section. 

On  examination  it  is  evident  that  in  the  first  quoted  paragraph, 
service  in  the  State  of  Florida  was  to  be  itemized  and  then  service  in 
other  states  itemized.  The  Trustees  in  issuing  the  certificate  were  to 
include  service : 

1.  In  the  State  of  Florida; 

2.  Outside  the  State. 

In  applying  the  familiar  rule  of  ejusdem  generis  where  a  general  word 
follows  words  of  specific  meaning,  such  general  word  is  not  to  be  con- 
strued in  its  widest  extent,  but  is  to  be  held  as  applying  only  to  tiiiDgs 
in  the  class  specifically  mentioned.    Therefore,  in  the  use  of  the  word 
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■■State"  following  the  words  "State  of  Florida"  It  Is  plainly  apparent  that 
such  word  refers  to  a  particular  territory  within  the  boundaries  of  the 
United  States.  To  the  same  effect  see  People  v.  Block,  54  Pa.  385 ;  Boisse- 
vain  V.  Bolssevain,  231  NYS  529. 

It  is  my  opinion  that  teaching  service  In  a  foreign  country  is  not 
creditable  as  prior  service  under  the  provisions  of  the  Florida  Teachers' 
Retirement  Act  under  Section  238.06.  Florida  Statutes,  1941,  as  amended. 


March  11,  1944.-^044-78. 

TEACHER^-CANDIDATl  FOR  COmmr  BOARD 

QUESTION:  1.  May  a  person,  retired  on  account  of  age  under 
the  Teachers'  Retirement  System  as  provided  by  Chapter  238,  Florida 
statutes,  1941,  as  amended,  be  a  candidate  for,  and.  if  selected,  serve  as, 
a  member  of  a  County  Board  of  Public  Instruction? 

2.    Will  such  person,  if  elected,  lose  the  benefit  of  such  pension? 

To  Honorable  S.  C.  Bigham,  Auditor,  T«aeh«r>'  R»tirem«nt  Syttem: 

Section  230.04,  Florida  Statutes,  1941,  sets  out  the  specific  quaUflca- 
tions  of  members  of  such  Boards  as: 

"The  members  of  the  County  Board  shall  be  Qualified  electors 
of  the  county  in  which  they  serve,  shall  be  persons  of  good  moral 
character,  of  good  standing  In  their  respective  conmiunities,  and 
shall  be  known  for  their  integrity,  business  ability,  public  spirit, 
and  interest  In  the  promotion  of  public  education." 

Such  qualifications  include  no  prohibition  to  a  person  to  become  S 
candidate  and  serve  as  a  member  of  a  County  Board  of  Public  Instruction 
because  of  retirement  under  Chapter  238.  Florida  Statutes.  1941.  On 
retirement  for  age  a  teacher  is  entitled  to  benefits  as  provided  by  the 
Act  without  regard  to  future  occupation,  provided  that  such  retired  teacher 
does  not  become  a  member  of  such  Retirement  System. 

A  member  of  the  Retirement  System  is  defined  in  Section  238.01  C4>. 
Florida  Statutes,  1941,  as  amended  by  Section  1  (i).  Chapter  22062,  Laws 
of  Florida,  1943,  as: 

"Teacher  shall  mean  any  member  of  the  teaching  or  profes- 
sional staff  of  any  public  free  school,  or  any  county  school  system, 
vocational  school,  the  Florida  Industrial  School  for  Boys  and  the 
Florida  Industrial  School  for  Girls,  and  the  Florida  School  for  the 
Deaf  and  Blind,  the  University  of  Florida,  the  Florida  State  College 
for  Women,  the  Florida  Agricultural  and  Mechanical  College,  the 
State  Department  of  Education  ..."  (and  other  provisions  not 
pertinent  here) . 

A  member  of  the  County  Board  Is  not  a  "member  of  the  teaching 
or  professional  staff"  and  therefore  is  not  eligible  to  membership  in  Uie 
Teachers'  Retirement  System. 

It  is  my  opinion  that  a  person  receiving  benefits  for  age  under  Chapter 
238,  Florida  Statutes,  1941,  as  amended,  is  not  ineligible  for  that  reason 
to  become  a  candidate  and  if  elected  to  serve  as  a  member  of  a  County 
Board  of  Public  Instruction  and  that  service  on  such  board  will  not  result 
in  loss  of  benefits  by  such  retired  teacher. 

I  have  made  no  examination  of  special  or  local  laws  which  may  be 
applicable. 


284  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENEIEAL 

BOARD  OF  CONTROL 

March  30,  1944.— 044-106. 

APPROPRIATION— A.  &  M.  COLLEGE  FOR  NEGROES 

QUESTION:  May  the  appropriation  made  by  t±ie  Legislature  to 
assist  in  commencing  graduate  work  at  the  Florida  Agricultural  and  Me- 
chanical College  be  used  without  the  contribution  from  the  General 
Education  Board? 

To  BoHOTable  J.  T.  Diamond,  Secretari/,  Board  of  Control: 

This  appropriation  reads  as  follows: 

"e.  SPECIAL.  There  is  hereby  appropriated  the  additional 
sum  of  $1,000.00  per  Annum  for  the  next  two  years  to  assist  in 
commencing  graduate  work  at  the  Florida  Agricultural  and  Me- 
chamcal  College,  provided  the  General  Education  Board  contributed 
the  sum  of  $6,500.00  per  annum  for  the  next  two  years  for  aiding 
in  this  work," 

It  appears  that  the  appropriation  referred  to  is  subject  to  a  condition 
or  proviso  that  the  General  Education  Board  contribute  the  sum  of 
$6,500.00  per  armum  for  the  next  two  years  for  aiding  in  this  work. 

It  is  my  opinion  that  no  part  of  the  appropriation  may  be  used  until 
the  General  Education  Board  contributes  the  $6,500.00  as  specified  in 
the  appropriation  bill  (pages  846-847,  Acts  of  1943,  Laws  of  Florida.) 

August  28,   1943.— 043-227. 

CONTRACTS  WITH   STATE  BOARD  OF  PHARMACY- VALIDITY 

QUESTION:  Is  the  contract  between  the  Florida  State  Board  of 
Pharmacy  and  the  Board  of  Control  for  the  purpose  of  establishing  and 
ma  in  taming  a  Bureau  of  ProfessionaJ  Relations,  with  funds  provided  by 
said  Board  of  Pharmacy,  within  the  authority  of  the  Board  of  Control? 

To  Hottorable  J.  T.  Dinmond,  Secretarj),  Board  af  Control: 

The  funds  provided  by  the  Board  of  Pharmacy  and  actually  used  for 
the  purposes  specifled  are  in  the  nature  of  a  donation  which  your  Board 
under  SecMon  240.11,  Florida  Statutes.   1941,  is  authorized  to  receive. 

It  is  my  opinion  that  said  contract  is  within  the  authority  of  your 
Board. 

November  14,  1944.— 044-321. 

PAYMENTS  FROM  PERMANENT  BUILDINa  FUND 

QUESTION:  May  the  Comptroller  lawfully  pay  vouchers  against 
the  Permanent  Building  Fund  established  for  use  of  the  four  institutions 
under  the  management  of  tiie  Board  of  Control,  issued  for  repairing  cer- 
tain buildings  of  the  institutions,  since  the  repeal  of  the  acts  establishing 
the  Fund? 

To  the  State  Board  of  Control: 

In  your  letter  of  November  6,  you  give  the  origin  of  this  fund  as 
Chapter  14573,  Acts  of  1929.  The  history  of  the  fund  is  actuaUy  some- 
what different. 

Chapter  12012,  Acts  of  1927,  provided  an  additional  Ic  per  gallon  gas 
tax  for  a  period  of  two  years  and  appropriated  one -third  of  that  addi- 
tional tax  to  the  Permanent  Building  Fund.  The  same  chapter  appro- 
priated to  that  Fund  one- third  of  all  interest  collected  on  deposits  of 
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State  Funds  in  various  banS^.  In  1929  the  Le^slature  enacted  Chapter 
14573,  continuing  the  additional  tax  of  Ic  per  gallon  on  gas,  and  appro- 
priated therefrom  $400,000  per  year  to  the  Permanent  Building  Fund. 
Chapter  14573  was  repealed  by  Section  18,  Chapter  156&9,  Acts  of  1931, 
thus  eliminating  any  further  revenue  from  the  additional  Ic  per  gallon 
gas  tax,  but  leaving  the  one -third  of  interest  collected  as  provided  in 
Chapter  12012.  Chapter  12012  was  repealed  by  being  omitted  from  the 
Revision  of  the  Statutes  of  1941.  At  the  present  time  the  University  of 
Florida  has  a  balance  in  this  fund  of  $106.96,  the  Florida  State  College 
for  Women  has  a  balance  of  $4,112.28.  and  the  Florida  School  for  the 
Deaf  and  the  Blind  has  a  balance  of  $1,855.38. 

Neither  Chapter  12012  nor  Chapter  14573  contains  a  reverter  clause, 
nor  do  they  &c  or  limit  a  time  within  which  the  money  appropriated 
should  be  expended.  The  General  Appropriation  Acts  of  1927  and  1929 
contain  no  provision  apphcable  to  these  funds,  whereby  they  would  revert 
at  the  end  of  the  biennium.  I  find  no  constitutional  provision  or  general 
statute  for  the  reversion  of  funds  other  than  Section  282,05,  which  section 
is  applicable  only  to  the  appropriations  made  in  1941  and  which  also  bjr 
its  terms  excludes  funds  appropriated  for  the  use  of  the  Board  of  Control, 

The  absence  of  any  specific  Umitation  in  those  chapters  on  the  time 
within  which  the  money  appropriated  might  be  expended,  and  finding 
nothing  In  the  Acts  which  could  be  construed  as  such  limitation,  it  is  my 
opinion  that  the  repeal  of  the  two  chapters  did  not  prohibit  the  expendi- 
ture of  the  money  in  that  fund  after  the  repeals,  and  that  the  Comp- 
troller may  lawfully  Issue  vouchers  against  the  funds  now  on  hand  for 
the  purposes  mentioned. 


December  11,  1944. — 044-348. 

REPEAL  OF  APPROPRIATION— UNIVERSITY  OP  FLORIDA 

QUESTION:  Was  the  appropriation  of  $50,000.00  made  by  Section 
2,  Chapter  18404,  Acts  of  1937.  for  the  use  and  benefit  of  the  University 
of  Florida,  and  for  the  piirchase  of  necessary  furnishings,  furniture  and 
equipment  for  the  John  F.  Seagle  Building,  repealed  by  the  adoption  of 
the  Florida  Statutes,  1941? 

To  Ilonorahle  J.  M.  Lee,  State  CampirolleTT 

Although  Sections  2,  Chapters  20719,  and  22000,  Acts  of  1941  and  1943 
(Section  16.20,  Florida  Statutes,  1941)  are  an  express  repeal  of  every  statute 
of  this  state  of  a  general  and  permanent  nature,  not  included  or  recognized 
and  continued  in  force.  In  the  Florida  Statutes.  1941,  Sections  3  of  the  said 
chapters  further  provide  that  statutes,  (1>  concerning  or  operative  In 
only  a  portion  of  the  State,  (2)  malting  a  grant  to  a  designated  individual 
corporation,  and  (3>  which  are  local  or  special  in  their  nature,  are  not 
to  be  held  repealed  by  said  Sections  2.  (Section  16.21,  Florida  Statutes, 
1941). 

The  appropriation  in  question  was  not  made  directly  to  any  desig- 
nated state  agency,  officer  or  other  person,  but  was  made  for  tho  purpose 
of  furnishing  and  equipping  a  building  belonging  to  the  State  Board  of 
Education,  under  the  supervision  and  control  of  the  State  Board  of  Con- 
trol. (Sections  240.04,  240.10  and  240.11,  Florida  Statutes.  1941).  The 
appropriation  was  to  be  administered  by  the  Board  of  Control,  and  was, 
in  legal  effect,  an  appropriation  to  the  Board  of  Control. 

The  State  Board  of  Control  (Section  240.01.  Florida  Statutes,  1941) 
and  the  State  Board  of  Education  (Section  3,  Article  Xn.  Florida  ConsU- 
tution)  are  legal  corporations.  The  appropriation  was,  therefore,  a  grant 
to  a  corporation. 
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Tlie  appropriation  was  for  the  purpose  of  furnishing  and  equipping 
a  certain  building  in  the.  City  of  Gainesville,  Florida,  belonging  to  an 
agency  of  the  State.  It  was  likewise  a  statute  making  disposition  of  State 
Funds.  It  was  a  statute  providing  for  the  exercise  of  state  powers  and 
functions,  although  more  or  less  Ichcal  or  special  In  Its  operation  (State 
V.  Stoutamire,  131  Fla.  698,  705,  179  So.  730,  733).  In  other  words,  it  was 
a  statute  local  or  special  in  its  nature,  although  not  legally  to  be  classified 
as  local  or  special.  Sections  3,  Chapters  20719  and  22000,  Acts  of  1941 
and  1943,  recognize  statutes  that  are  local  or  special  in  fact  and  statutes 
that  are  local  or  special  In  their  nature  although  not  local  or  special  In 
fact. 

Prom  the  above  and  foregoing,  I  am  of  the  opinion  that  Section  2, 
Chapter  18404,  Acts  of  1937,  was  both  a  statute  m&king  a  grant  to  a  desig- 
nated individual  corporation  and  a  statute  local  or  special  in  Its  nature, 
and  therefore  within  the  exemption  from  repeal  contained  in  Sections  3, 
Chapters  20719  and  22000,  Acts  of  1941  and  1943,  adopting  the  Florida 
Statutes,  1941,  and  was  not  repealed  by  the  adoption  or  readoption  of 
tJie  Florida  Statutes,  1941. 


INSTITtmONS  OF  HIGHER  LEARNING 

September  20,  1944.— 044-277. 

SCHOLARSHIPS— FLORIDA  STATE  COLLEGE 

QUESTION:  May  a  young  woman  who  wishes  to  teach  home  eco- 
nomics in  the  public  schools  enter  the  School  of  Home  Economics  at 
Florida  State  College  for  Women  instead  of  the  School  of  Education? 

To  Honorable  Colin  EnglUK,  State  Superintendent  of  Public  Instruction: 

Section  239.19,  Florida  Statutes,  1941,  establishes  scholarships  at  the 
University  and  at  the  Florida  State  College  for  Women,  usually  referred 
to  as  Senatorial  State  Scholarships  and  County  Scholarships.  The  re- 
quirements are  not  the  same  for  the  two  kinds  of  scholarships.  What 
is  said  herein  is  limited  to  the  so-called  County  Scholarships. 

The  statute  sets  up  certain  requirements  and  refers  to  them  as  "es- 
sential requisites."  Among  these  essential  requisites  for  scholarships  at 
the  Florida  State  College  for  Women  is  registration  in  its  School  of  Edu- 
cation. 

It  is  quite  clear  from  the  above  section  and  other  statutes  on  the 
subject  that  the  purpose  of  the  Legislature  was  to  train  teachers  for  the 
public  schools.  To  that  end  the  statute  makes  registration  in  the  School 
of  Education  an  essential  requisite  and  it  may  not  be  disregarded. 

The  statutes  do  not  set  up  or  establish  the  courses  of  study  or  the 
curriculum  in  the  School  of  Education.  It  may  be  that  certain  courses 
in  said  School  are  not  essential  in  the  training  of  a  teacher,  and  if  so,  the 
holder  of  the  scholarship  might  be  permitted  to  substitute  courses  in  other 
schools,  e.g.  home  economics,  for  such  nonessential  courses  in  the  School 
of  Education  and  take  only  those  courses  in  the  latter  which  the  College 
regards  as  basic  or  essential  in  teacher  training.  Having  registered  In 
the  School  of  Education,  I  think  such  substitution  might  be  permitted 
without  violating  the  statutes  If  there  is  a  fair  and  honest  compliance 
with  the  ultimate  intent  and  purpose  of  the  Legislature,  that  is,  the 
training  of  teachers. 


CHAPTER  XIII 
MILITARY  CODE  AND  RELATED  MATTERS 

FLORIDA  STATE  DEFENSE  COUNCIL 

June  7,  1943. — 543-139. 

AUXILIARY  PmEMEN 

QUESTION:  I.  Are  auxiliary  firemen  who  ride  with  the  regular 
fire  fishting  personnel  on  municipally  owned  apparatus  covered  under  the 
OCD  compensation  should  they  be  injured  on  such  apparatus  while  en 
route  to  or  from  an  accidental  ftre? 

2.  If  covered  by  the  OCD  compensation  as  aforesaid,  or  if  not  so 
covered,  would  tiie  municipality  or  the  driver  of  the  apparatus  be  liable? 

3.  If  an  auxiliary  fireman  should  be  Injured  or  killed  in  the  perform- 
ance of  his  duties  or  in  training  and  such  injury  or  death  may  be  due  to 
the  negligence  of  a  paid  fireman,  can  the  municipality  have  assurance  that 
the  Federal  Government  will  not  enter  suit  against  it  to  recover  compen- 
sation or  benefits  paid  to  the  OCD  worker? 

4.  Where  an  auxiliary  fireman  is  Injured  or  killed  under  the  circiun- 
stances  set  out  in  the  third  question  above  stated,  would  the  municipality 
or  the  paid  fireman  be  liable  in  a  suit  filed  by  the  auxiliary? 

5.  Where  a  duly  enrolled  auxiUary  fireman  driving  a  government- 
loaned  apparatus  runs  into  and  severely  Injures  a  civilian,  would  sudi 
auxiliary  fireman  be  liable  In  damages  to  the  person  injured? 

6.  Where  a  municipality  mounts  fire  fighting  equipment  on  vehicles 
loaned  to  it  by  third  persons  for  the  duration,  are  such  vehicles,  to  which 
the  municipality  does  not  take  title,  entitled  to  an  "X"  license  tag? 

I.  Where  injuries  are  caused  by  the  operation  of  the  vehicles  men- 
tioned in  the  sixth  question,  are  the  owners  of  such  vehicles  liable  for 
accidents? 

8.  Assuming  that  federal  trailer  units  loaned  to  municipalities  do 
not  require  motor  vehicle  licenses,  could  this  rule  be  made  to  apply  also 
to  vehicles  on  which  front  mount  pumps  or  skid  pumps  are  affixed? 

9.  Is  it  possible  to  enact  valid  legislation  exempting  from  license  all 
vehicles  on  which  government  loaned  tire  fighting  apparatus  is  mounted? 

10.  What  amounts  are  paid  to  auxiliaries  in  the  event  of  injury  or 
death? 

II.  When  will  complete  information  on  the  compensation  to  be  paid 
to  injured  auxiliailes,  or  to  their  representatives  for  death,  be  made 
available? 

To  tht  State  Defenne  Council  of  Florida: 

Many  of  the  above  questions  seem  to  call  for  Information  which  should 
be  furnished  by  the  regional  office  of  civilian  defense  instead  of  by  tills 
office;  especial^,  those  relating  to  compensation  to  be  paid  by  the  Federal 
Government  for  injuries  sustained  In  the  line  of  duty  as  members  of  the 
Citizens'  Defense  Corps.  Many  of  such  questions  cannot  be  answered  by 
this  office  with  any  certainty,  as  they  relate  entirely  to  federal  questions. 
Questions  of  this  nature  should  be  propounded  to  the  federal  authorities 
and  wUl  not  be  answered  in  this  opinion. 
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1.  The  question  whether  auxiliary  firemen,  who  ride  with  the  regular 
Are  fighting  personnel  on  municipally  owned  apparatus,  are  covered  by 
OCD  compensation  Is  a  federal  question  and  should  be  propounded  to  the 
regional  office  of  civilian  defense  for  opinion.  The  first  question  will  not 
be  answered  in  this  opinion. 

2.  In  answering  this  question  we  will  assume  that  a  blackout  or  other 
similar  order  has  been  given  by  military  or  police  authority  and  that  an 
auxiliary  fireman  or  other  member  of  the  persoimel  was  injured  during 
such  emergency.  The  fact  that  a  blackout  or  other  similar  war  order 
has  been  issued  by  military  or  police  authority,  so  that  drivers  of  vehicles 
who  use  the  streets  and  roads  during  such  blackout  or  other  emergency 
must  do  so  under  difficulties,  does  not  absolve  the  driver  of  such  a  vehicle 
from  the  duties  the  conunon  law  imposed  upon  him  (taking  into  con- 
sideration, however,  the  difficulties  imposed  by  such  blackouts  and  other 
emergency  measures),  to  see  that  other  persons  using  the  street  or  high- 
way are  not  unduly  mconvenienced  or  exposed  to  injury  because  of  negli- 
gence or  carelessness  on  the  part  of  such  driver.  The  same  rule  of  care 
as  applied  to  the  driver  of  a  vehicle  during  a  blackout  or  other  war  emer- 
gency will  likewise  be  applicable  to  other  persons  during  such  emergency. 
No  person  is  relieved  of  the  consequence  of  his  negligence  merely  because 
of  the  existence  of  a  blackout  or  other  war  emergency.  However,  the 
stress  of  the  emergency  should  doubtless  be  taken  into  consideration  when 
determining  whether  or  not  there  has  been  negligence.  Persons  should 
use  as  high  a  degree  of  care  as  is  reasonably  possible  under  the  circum- 
stances and  failure  to  use  such  care  will  render  them  liable  for  injuries 
caused  by  this  neghgence.  The  fact  that  a  blackout  or  similar  emergency 
existed  will  not  excuse  negligence,  although  it  should  be  taken  into  con- 
sideration when  determinine  whether  or  not  there  was  negligence.  Each 
case  must  stand  upon  its  facts  in  deteimining  negligence.  (In  this  con- 
nection see  EngUsh  case  and  annotations  in  136  A.L.R.  317).  Answering 
the  second  question,  it  would  seem  that  the  circumstances  in  each  case 
would  determine  whether  or  not  the  municipality  or  the  driver  of  the 
apparatus  was  Uable  for  negligence. 

3.  Only  the  Federal  Government  is  able  to  give  a  municipality  the 
assurance  asked  for  in  the  third  question.  The  third  question  wiU  not 
be  answered  in  this  opimon. 

4.  Where  an  auxiliary  fireman  is  Injured  or  killed  under  the  circum- 
stances set  out  in  the  third  question,  the  liability  of  the  municipality  or 
paid  fireman  would  depend  upon  the  circumstances  of  the  case  under  the 
rule  discussed  under  the  second  question  hereof. 

5.  Where  a  duly  enrolled  auxiliary  fireman  driving  a  govermnent- 
loaned  apparatus  runs  into  and  severely  injures  a  civilian,  the  mere  fact 
that  the  apparatus  was  government-owned  would  not  absolve  the  driver 
from  liability  for  his  negligence.  His  liability  would  depend  upon  the 
circumstances  of  the  case  under  the  rule  discussed  under  the  second  ques- 
tion hereof. 

6.  Motor  vehicles,  trailers  and  semi-trailers  owned  and  operated  by 
the  Federal  Goveriunent,  the  State  and  its  political  subdivisions  are  ex- 
empted from  the  motor  vehicle  license  laws  of  this  state  (Section  320.10, 
Florida  Statutes,  1941),  The  requirement  of  the  statute  for  exemption  is 
that  the  vehicle  be  both  owned  and  operated  by  the  State  or  Its  subdivi- 
sions. The  vehicles  mentioned  in  the  sixth  question,  although  municipally 
operated,  are  not  municipally  owned.  For  the  reasons  stated  I  do  not 
think  that  the  vehicles  described  in  the  sixth  question  are  entitled  to  an 
"X"  license  tag. 

7.  Where  injuries  are  caused  by  the  operation  of  one  of  the  motor 
vehicles  mentioned  in  the  sixth  question,  whether  or  not  the  owners  of 
such  vehicle  were  liable  in  damages  for  injuries  caused  by  its  operation, 
would  seem  to  depend  upon  the  circumstances  of  each  case.     Although  I 
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do  not  think  that  the  owner  would  be  liable  where  his  vehicle  has  been 
loaned  to  the  municipality  and  Is  operated  by  such  municipality  without 
any  control  of  the  owner  and  as  an  instrument  of  municipal  business.  It 
is  impossible  to  reach  any  deflnite  conclusion  upon  this  question  from 
the  Florida  authorities;  and  further,  motor  vehicles  are  treated  as  dan- 
gerous instrumentalities  in  this  State.  The  rule  mentioned  In  the  answer 
to  the  second  question  would  be  applicable  to  the  liability  of  the  driver 
of  any  such  vehicle. 

8.  Assuming  that  federal-owned  trailer  units  loaned  to  municipalities 
do  not  require  motor  vehicle  licenses,  no  such  rule  may  be  applied  to  a 
motor  vehicle  not  owned  by  the  government  merely  because  the  govern- 
ment-owned trailer  or  some  government-owned  front  mount  pumps  or 
skid  pumps  are  attached  to  such  vehicle. 

9.  Classification  of  vehicles  on  which  government-owned  flre  fighting 
apparatus  is  mounted  and  exempting  such  vehicles  from  the  payment  of 
a  license  tax  would  seem  to  be  a  valid  classification  and  such  acts  would 
doubtless  be  valid. 

10.  What  amounts  are  to  be  paid  to  auxiliaries  (by  the  Federal 
Grovernment)  in  the  event  of  injury  or  death,  is  purely  a  federal  question 
and  should  be  answered  by  the  regional  office  of  civilian  defense  Instead 
of  this  office.    This  question  will  not  be  answered  In  this  opinion. 

11.  When  complete  information  on  the  compensation  to  be  paid  to 
injured  auxiliaries,  or  to  their  representatives,  for  death,  will  be  made 
available  is  a  question  that  can  only  be  answered  by  the  Federal  Govern- 
ment, if  at  all.  Such  payments  will  be  made  by  the  Federal  Government 
and  not  the  State.    This  question  will  not  be  answered  in  this  opinion. 

There  was  a  further  question  which  stated  that  some  local  retirement 
acts  for  firemen  have  clauses  or  provisions  which  restrict  the  activities  of 
their  firemen,  as  far  as  mutual  aid  to  other  municipalities  and  localities 
is  concerned,  and  requested  information  as  to  any  legislation  at  the  1943 
session  of  the  Legislature  which  may  have  removed  this  restriction.  This 
question  cannot  be  definitely  answered  until  all  the  local  and  general  acts 
are  Indexed  and  published,  as  no  one  could  locate  such  acts  with  any 
degree  of  certainty  at  this  time. 


August  24,  1943.^043-213. 

MAINTENANCE  OF  AIR  RAID  SIRENS 

QUESTION:  1.  Is  tt  the  responsibility  of  each  municlpaUty  to  fur- 
nish its  own  air  raid  sirens? 

2.  Is  it  the  responsibility  of  the  municipality  to  maintain  said  sirens 
in  working  order? 

3.  Should  a  bombing  result  in  the  destruction  of  sirens,  ts  It  the 
responsibility  of  the  municipality  to  repair  and  replace  them? 

4.  Is  it  the  responsibility  of  the  County  Defense  Council  to  purchase 
and  install  sirens  for  the  separate  municipalities  in  the  county? 

5.  If  it  is  the  responsibility  of  the  County  Defense  Council  to  install 
said  sirens  and  maintain  them,  has  the  Board  of  County  Commissioners 
the  authority  to  appropriate  funds  for  that  purpose? 

6.  If  it  is  the  responsibility  of  the  Defense  Council  to  install  and 
maintain  sirens  and  if  the  Board  of  County  Commissioners  has  the  author- 
ity to  appropriate  such  funds  for  said  purpose,  is  it  the  duty  of  the  Board 
of  County  Commis.sioners  to  make  such  an  appropriation  when  requested 
to  do  so  by  the  Executive  Committee  of  the  Council? 
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To  Honorable  Albert  H.  Blanding,  Coordinatinff  Director,  Action  Division*, 

State  Defense  Council: 

As  to  questions  1,  2  and  3,  I  find  no  general  law  mandatorily  making 
it  the  legal  responsibility  of  cities  and  towns  to  provide,  maintain  and 
replace  air  raid  sirens.  That  they  have  the  undoubted  permissive  power 
under  their  general  charter  powers  to  undertake  these  functions  and  ex- 
pend municipal  funds  for  such  purposes  in  order  to  protect  the  life  and 
property  of  their  citizens  in  a  tbite  of  war,  appears  to  be  beyond  question. 

As  to  questions  4,  5  and  6,  I  find  nothing  in  Chapter  249,  Florida 
Statutes,  1941,  creating  the  Florida  State  Defense  Council  and  County 
Defense  Councils  and  prescribing  their  powers  and  duties,  which  manda- 
torily makes  it  the  duty  of  the  County  Defense  Council  to  provide  and 
maintain  air  raid  sirens  for  the  cities  and  towns  in  the  county,  or  wliich 
makes  it  mandatory  for  the  Coimty  Defense  Council  to  require  the  Board 
of  County  Commissioners  to  appropriate  the  necessary  funds  for  such 
purposes.  However,  Chapter  249  impliedly  but  unmistakably  confers 
authority  upon  the  County  Defense  Coiincil  to  request  the  County  Com- 
missioners to  appropriate  the  funds  necessary  to  pay  the  expense  of  In- 
stalling and  maintaining  such  air  raid  sirens  as  the  Council  may  deem 
necessary  for  the  protection  of  the  life  and  property  of  the  people  of  the 
county,  and  particularly  those  residing  in  the  cities  and  towns  therein: 
and  Section  249.10,  Florida  Statutes,  1941,  authorizes  the  County  Com- 
missioners to  appropriate  the  necessary  funds  to  pay  such  expenses.  The 
county's  ability  to  make  the  appropriation  would  be  subject  to  the  limi- 
tations Stated  In  my  opinion  of  May  28, 1942,  to  Honorable  George  L.  Burr, 
Jr.,  Executive  Director,  Florida  State  Defense  Council. 

A  similar  request  could  be  made  by  the  State  or  County  Defense 
Council  to  a  city  to  provide  necessary  sirens  for  the  protection  of  the  city, 
and  it  would  not  be  illegal  for  the  city  to  authorize  payment  for  same  out 
of  available  city  funds. 

Although  the  statutes  do  not  expressly  require  the  County  Defense 
Council,  the  county,  or  the  city  to  install,  maintain  and  repair  air  raid 
sirens,  it  is  my  opinion  that,  in  an  extreme  case,  where  the  necessity  for 
air  raid  sirens  is  evident,  and  funds  for  same  cannot  otherwise  be  obtained, 
an  order  from  the  State  or  the  County  Defense  Council  to  a  county  or 
city,  or  both,  to  provide  the  funds  for  same,  would  be  mandatory  and 
could  be  enforced  by  appropriate  legal  proceedings.  This  is  so  because 
Section  249.04.  Florida  Statutes,  1941,  enumerating  the  powers  of  the 
Florida  State  Defense  Council  contains  the  following: 

"(7)     To  require  and  direct  the  cooperation  and  assistance  of 
state  and  local  irovemmeiital  agencies  and  officials. 


"(9)     To  do  all  acts  and  things,  not  inconsistent  with  law,  for 
the  furtherance  of  defense  activities."  (Emphasis  supplied). 
Section  249.06.  Florida  Statutes,  1941,  provides  in  part: 

"Insofar  as  applicable,  county  councils  shall  have  the  same 
power  and  duties,  within  their  jurisdiction,  as  are  vested  in  the 
fstate)  council." 

Chapter  249  does  not  contemplate  that  there  shall  be  a  complete 
failure  on  the  part  of  public  officials  to  provide  necessary  public  defense 
facilities  in  time  of  war,  because  of  jurisdictional  doubts  as  to  the  re- 
sponsibility of  particular  officials  to  act.  By  creating  the  State  and 
County  Defense  Councils  the  LeRislature  provided  the  coordinating  agen- 
cies to  have  supervision  of  public  defense  matters  and  gave  them  the 
power  to  make  decisions  In  such  matters  and  the  power  to  require  and 
direct  assistance  from  other  public  officials  in  carrying  out  such  decisions. 
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including  the  supplying  of  necessary  public  defense  facUlUes.    Require-  ^ 

ments  of  the  Defense  Councils,  unless  palpab]y  arbitrary,  capricious  and  j 

unreasonable  and  unless  foreign  to  the  needs  and  interests  of  particular  i 

localities,  are  mandatory  and  the  particular  officials  directed  to  comply  * 
therewith  may  be  compelled  to  do  so. 

Many  considerations  naturally  would  be  Involved  in  the  advisability 
and  necessity  for  such  a  mandatory  order,  some  of  which  are :  the  absolute 
necessity  for  the  sirens;  wiiether  existing  facilities,  if  any,  were  sufficient: 
the  financial  ability  of  the  county  or  city  to  provide  and  maintain  such 
sirens,  impossibility  of  securing  federal  assistance  for  such  purpose,  and 
the  reasonableness  of  such  an  order  under  the  circumstances  obtaining. 
The  order  should  certify  the  facts  showing  the  necessity  for  requiring 
assistance  from  the  county  or  city,  or  both. 

This  opinion,  of  course,  is  concerned  only  with  the  legal  phases  of 
the  questions  submitted,  and  in  nowise  intends  to  suggest  that  any  re- 
quirements be  ordered  in  lieu  of  full  efforts  to  attain  harmonious  cooper- 
ation between  the  various  groups  involved  to  secure  such  air  raid  sirens 
as  may  be  required. 


CHAPTER  XIV 
PUBLIC  LANDS  AND  PROPERTY 

INTERNAL,    IMPROVEMENT    FUND 

August  6,  1943.— 043-184. 

EXCHANGES— OIL  AND  MINERAL  RIGHTS 

QUESTION:  Where  the  Trustees  of  the  Internal  Improvement  Fund 
exchange  lands  held  by  them  for  lands  owned, by  Individuals,  pursuant  to 
Section  253.42,  Florida  Statutes,  1941,  may  such  exchanges  he  made  with- 
out reserving  mineral  and  oil  rights  as  required  by  Section  270,11,  Florida 
Statutes,  1941? 

To  Honorahit  Nitthan  Mnifo,  CoTnmissiorter  of  A grii-uliure : 

Under  Section  270.11,  Florida  Statutes,  1941,  reservafion  of  an  un- 
divided one -half  interest  to  petroleum  in  the  land  sold  by  both  the  Trus- 
tees of  Uie  Internal  Improvement  Fund  and  the  State  Board  of  Education 
is  required  in  all  contracts  for  sale  and  in  all  deeds  for  the  sale  of  lands 
of  the  State  executed  by  the  Trustees  or  the  State  Board, 

However,  Section  253,42  provides  that  the  Trustees  of  the  Internal 
Improvement  Fund  may  exchange  lands  held  by  them  for  lands  owned 
by  private  individuals  upon  such  terms  and  conditions  as  may  be  agreed 
upon. 

In  view  of  this  latter  section  I  am  inclined  to  the  beUef  that  an 
exchange  of  lands  is  not  a  sale  and  no  condition  requiring  reservation  of 
oil,  mineral  or  petroleum  rights  in  the  State  prevails  for  such  a  transaction. 
However,  the  transaction  must  be  a  legitimate  and  pure  exchange  in  order 
for  it  to  be  free  of  these  reservation  rights.  The  legal  definition  for  ex- 
change as  distinguished  from  sale  wiiich  I  accept  as  correct  is  as  follows: 
Where  property  is  transferred  for  property — no  price  being  set  on  either 
piece,  the  transaction  is  an  exchange,  although  in  these  cases  one  of  the 
parties  may  pay  a  sum  of  money  in  addition  to  the  property. 

August  2,  1943,-043-190. 

FILLED-IN  LANDS— OWNERSHIP 

QUESTION:  Are  Trustees  of  the  Internal  Improvement  Fund  vested 
with  title  with  power  of  sale  to  lands  formerly  in  the  bed  of  Biscayne  Bay 
Ijdng  between  high  and  low  water  marks  and  now  filled  in  by  the  upland 
owner? 

To  Bon  arable  Nathan  Mayo,  Committioner  of  A  grieuHurr : 

It  is  my  opinion  that  the  purchaser  of  Government  Lot  2  from  the 
Trustees,  by  deed  recorded  in  Deed  Book  165,  page  177  of  the  Public  Rec- 
ords of  Dade  County,  obtained  no  title  to  that  part  of  Biscayne  Bay  lying 
below  the  actual  high  water  mark,  as  the  Trustees  of  the  Internal  Im- 
provement Fund  had  no  authority  at  the  time  the  deed  was  issued  to  con- 
vey "Sovereignty  Lands."  The  right  to  sell  "Sovereignty  Lands"  arises 
by  virtue  of  Chapter  7304,  Laws  of  Florida,  Acts  of  1917,  Chapter  1061 
R.  G.  S..  Section  253,12,  Florida  Statutes,  1941,  and  certain  other  Acts 
relating  to  Dade,  Monroe  and  Palm  Beach  Counties  passed  about  the 
same  time  as  Chapter  1061. 
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If,  on  the  other  hand,  the  government  survey  was  correct  and  title 
to  lands  now  filled  In  had  passed  to  the  purchaser  under  the  deed,  title 
has  since  reinvested  in  the  State,  because  of  the  general  principle  that 
lands  lost  by  erosion  become  property  of  tlie  State  where  the  claim  for 
the  property  is  only  because  of  the  claim  of  an  upland  owner.  See  New 
Orleans  vs.  United  States,  10  Peters  622,  9  L.  Ed.  661,  holding  that  every 
riparian  proprietor  is:  "Subject  to  loss  of  his  interest  by  the  same  means 
which  may  add  to  his  territory."  You  may  therefore  assume  that  lands 
lying  to  the  bay  or  water  side  of  the  high  water  mark  belong  to  the  State 
of  Florida  as  Sovereignty  Lands. 

It  may  be  contended  that  under  the  Butler  Act,  Chapter  8537,  Acts 
of  1921.  now  Section  271.01.  Plorida  Statutes,  1941.  the  owner  of  the 
upland  would  be  entitled  to  fllled-ln  or  "made  lands"  in  front  of  his 
property  on  Biscayne  Bay. 

Prior  to  the  enactment  of  Chapter  8537,  riparian  owners  had  only 
the  statutory  right  granted  them  under  the  Riparian  Rights  Act  of  1856. 
(See  Thieson  vs.  Gulf  F.  &  A.  Railway  Co.,  75  Fla.  28,  78  So.  491. >  The 
Act  of  1856  apphed  only  to  owners  of  land  whose  title  extended  to  the 
low  water  mark.  Title  to  lands  in  Florida  generally  extends  to  the  high 
water  mark. 

Although  the  general  lai^uage  in  the  first  section  of  Chapter  8537, 
Acts  of  1921  (Butler  Act),  might  lead  one  to  ttelieve  that  there  was  in- 
tended a  grant  by  the  State,  of  title  to  lands  In  navigable  waters,  when 
filled -in  as  provided  therein,  the  remaining  sections  of  the  Act  read  with 
the  first  section,  malce  it  exceedingly  plain  that  the  only  eflfect  of  such 
Act  was  to  extend  statutory  riparian  rights  to  "lands,  the  title  to  which 
extended  to  the  high  water  mark,"  and  the  only  effect  of  such  Act  was 
to  cure  the  defect  in  the  prior  Act  of  1856. 

Section  9  of  t^e  Butler  Act  reads  as  follows:  , 

"Nothing  in  this  Act  contained  shall  affect  or  repeal  Sections 
1056,  1057,  1058,  1059,  1060.  1061.  1062,  1063,  1064  of  the  Revised 
General  Statutes  of  Florida." 

Sections  1061  and  1062  not  only  give  the  Trustees  of  the  Interna) 
Improvement  Fund  authority  to  sell  submerged  lands,  but  also  vests  title 
therein  in  said  Trustees.  One  of  the  types  of  land  mentioned  in  1061  is 
"sand  bars  and  shallow  banks  along  the  shores  of  the  mainland."  This 
language  has  been  construed  to  mean  shallow  waters  along  the  high  water 
mark  in  navigable  waters.    See  Caples  vs.  Taliaferro.  144  Fla.  1,  197  So.  861. 

The  Courts  of  the  State  continue  to  recognize  the  rights  of  the  Trus- 
tees and  the  State  of  Florida  under  Sections  1061  and  1062  governing  sales 
since  the  enactment  of  Chapter  8537.  See  Islands,  Inc.  vs.  Carlton,  et  al., 
141  So.  896.  It  is  plain  that  the  Legislature  intended  that  "Sovereignty 
Lands"  should  remain  vested  in  the  Trustees  with  right  of  sale.  This  is 
further  borne  out  that  in  the  1941  Statutes  which  have  been  adopted  by 
the  Legislature  as  a  "Revision"  of  the  Florida  Law,  the  "Butler  Act"  is 
combined  with  the  Riparian  Act  of  1856  (Cliapter  791  >,  and  all  the  Acts 
excepted  under  the  provisions  of  Section  9  of  the  "Butler  Act"  have  been 
re-enacted. 

It  is  therefore  my  opinion  that  the  so-called  Butler  Act  is  eCFectlve 
only  to  cure  the  defect  in  the  Act  of  1856,  to  provide  statutory  ripiuian 
rights  to  owners  of  lands  whose  title  extends  to  the  high  water  mark, 
and  that  the  upland  owners  acquire  no  additional  right  or  title  by  filling - 
in  lands  between  the  high  water  mark  and  the  channel,  and  must  obtain 
title  from  the  Trustees  of  the  Internal  Improvement  F\ind  by  purchase. 
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March  27,  1944.-044-99. 

LANDS  VESTED  IN  THE  STATE  THROUGH  ERROR 

QUESTION:  Where  lands  have  become  vested  in  the  Trustees  of  the 
Internal  Improvement  Fund  through  an  erroneous  Sheriffs  deed,  may 
the  Trustees  reconvey  said  lands  for  the  purpose  of  clearing  the  title? 

To  HonorabU  F.  C.  Elliot,  Secretary,  Trustees  of  the  Internal  Improvement  Fund: 
Section  253.03,  Florida  Statutes,  1941,  places  supervision,  control,  etc. 
of  "all  lands  which  have  accrued  or  which  may  hereafter  accrue  to  the 
State  ..."  in  the  Trustees  of  the  Internal  Improvement  Fund.  This 
section,  however,  does  not  empower  such  Trustees  to  sell  lands  so  vested. 
I  know  of  no  other  section  that  would  affect  the  lands  described. 

It  is  therefore  my  opinion  that  lands  vested  In  the  Trustees  under 
Section  253.03,  Florida  Statutes,  1941,  may  not  be  sold  or  conveyed  In  the 
absence  of  specific  power  of  sale  granted  by  the  Legislature. 

January  21,  1944. — 044-27. 

LEASE  TO  UNITED  STATES 

QUESTION;  1.  What  is  Uie  effect  of  the  release  from  liability  of 
the  United  States  by  the  Trustees  of  the  Internal  Improvement  Piuid 
(C.  R.  Form  129)  ? 

2.  May  the  Trustees  authorize  such  releases  generally  without  specific 
release  being  authorized? 

To  Honorable  F.  C.  Elliot,  Secretary,  Trutteet  of  the  Internal  Improvement  Fund: 

This  inquiry  is  directed  to  those  leases  of  Murphy  lands  leased  to  the 
United  States  under  U.  S,  Standard  Form  No.  2,  modified  to  fit  the  State 
of  Florida,  the  consideration  of  such  lease  being  the  nominal  sum  of  one 
doUar  and  the  term  from  year  to  year,  but  not  to  exceed  a  term  of  six 
months  beyond  the  end  of  the  present  national  emergency.  The  lease 
contains  an  option  of  the  United  States  to  renew  from  year  to  year  on 
thirty  days'  written  notice  given  to  the  Trustees.  Section  9  of  the  lease 
reads  as  follows: 

"9.  It  is  agreed  that  the  Government  shall  not  be  responsible 
for  any  damage  to  said  premises  that  may  arise  incident  to  the  use 
thereof  for  the  purpose  for  which  leased,  and  the  government  shall 
not  be  required  by  the  Trustees  to  restore  the  premises  under  the 
terms  of  this  lease." 

The  purposes  of  the  lease  are  generally  recited  as: 
"The  requirements  of  the  War  Department." 

The  lands  leased  by  the  Trustees  are  wild,  vacant  and  unoccupied,  and 
the  only  damage  that  could  t>e  occasioned  toy  the  use  would  be  the  de- 
struction of  timber  and  undergrowth.  This  loss  was  apparently  waived 
by  the  above  Section  9. 

The  release  form  discharges  the  United  States  and  its  officers  and 
agents  from  all  manner  of  actions  and  claims  arising  out  of  said  lease 
and  occupation  by  the  United  States  of  the  property.  It  is  difficult  to 
anticipate  a  claim  of  the  Trustees  that  is  not  already  within  the  pro- 
visions of  Section  9  of  the  lease. 

It  is  therefore  my  opinion  that  the  Trustees  are  waiving  no  substan- 
tial right  by  the  execution  of  such  release  form. 

With  reference  to  a  "blanket"  authorization  to  execute  such  leases, 
In  view  of  the  fact  that  the  leases  are  uniform  and  releases  are  uniform,  It 
is  my  opinion  that  the  acceptance  by  the  Trustees  of  the  terms  and  con- 
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dltions  of  one  of  the  forms  of  releases  with  the  Instruction  that  such  re- 
leases be  authorized  as  to  other  like  parcels  where  the  same  facts  and 
conditions  exist,  is  suSicient.  In  instances  where  some  special  damages 
are  brought  to  the  attention  of  the  Secretary  with  reference  to  some 
particular  tract,  the  facts  should  be  considered  by  the  Trustees  before 
execution  of  ttie  release. 

October  19,  1943.— 043-298. 

MINERAL  AND  PETnROLEDM  RESERVATIONS — SALE;   RELEASE 

QUESTION:  Do  Trustees  of  the  Internal  Improvement  Fund  have 
authority  to  sell  or  release  undivided  interests  of  the  State  in  minerals 
and  petroleum  reserved  by  Section  270.11,  Florida  Statutes,  i941? 

To  Honorable  Nathan  Mayo,  Cotnmittioner  of  Affrietdture: 

Section  270.11,  Florida  Statutes,  1941.  originally  enacted  as  Chapter 
6105,  Acts  of  1911,  provides  that  In  all  contracts  and  deeds  for  sale  of 
land  by  the  Trustees  of  the  Internal  Improvement  Fund  and  State  Board 
of  Education  there  shall  be  reserved  for  the  Trustees  of  the  Internal  Im- 
provement Fund  and  their  successors,  and  the  State  Board  of  Education 
and  its  successors,  an  undivided  three-fourths  interest  in  all  the  phosphate 
minerals  and  metals  in,  on  or  under  the  described  lands;  and  an  undivided 
one-half  interest  in  all  the  petroleum  in,  on  or  under  said  described  lands, 
with  the  privilege  to  mine  and  develop  the  same. 

Chapter  9289.  Acts  of  1923  (1436  C.  G.  L,),  authorized  the  Trustees 
of  the  Internal  Improvement  Fund  to  sell  or  lease,  for  oU,  gas  or  minerals, 
any  interest  in  lands  held  by  the  State;  and  further  provided  that  "Notice 
and  a  preferential  right  shall  be  given  to  the  owners  of  lands  wherein 
the  Trustees  of  the  Internal  Improvement  Fund  shall  sell  or  lestse  their 
reserved  rights."  This  provision  was  not  included  in  Florida  Statutes, 
1941;  and  under  Section  16.20  it  was  repealed  as  of  the  effective  date  of 
said  Florida  Statutes. 

Section  253.45  authorizes  the  Trustees  of  the  Internal  Improvement 
Fund  to  sell  or  lease  the  minerals  in,  on  or  under  any  of  the  sovereignty 
lands  of  the  State. 

Section  253.47,  Florida  Statutes,  authorizes  the  Trustees  of  the  Internal 
Improvement  Fund  to  lease  for  royalties,  sell,  or  otherwise  dispose  of  the 
rights  to  drill  wells  for  the  production  of  petroleum  and  natural  gas  in 
the  bottoms  of  sovereignty  lands. 

Section  270.28  authorizes  the  Trustees  of  the  Internal  Improvement 
Fund  and  other  boards  therein  named  to  enter  Into  and  execute  oil  and/or 
gas  or  other  mineral  leases. 

Except  as  provided  for  in  said  Sections  253.45,  253.47  and  270.28, 
Florida  Statutes.  I  find  no  authority  for,  and  it  Is  my  opinion  that  the 
Trustees  of  the  Internal  Improvement  Fund  do  not  have,  authority  to 
seU  or  lease  the  statutory  oil  and  mineral  reservations,  which,  by  Section 
270.11,  Florida  Statutes,  are  required  to  be  contained  in  all  contracts  and 
deeds  for  sale  of  lands  by  the  Trustees  of  the  Internal  Improvement  Fund. 

However,  it  is  my  further  opinion  that  sale  of  "lands"  as  used  in 
Section  270.11  refers  only  to  public  lands,  such  as  sovereign  lands.  Internal 
Improvement  Fund  lands,  swamp  and  overflow  lands  and  school  lands 
(see  State  ex  rel  Town  of  (Crescent  City  v.  Holland,  10  So.  2d  577),  as 
contemplated  at  the  time  said  statute  was  enacted;  and  does  not  embrace 
lands  title  to  which  vested  in  the  State  for  the  purpose  of  enforcing  the 
sovereign  right  of  taxation  fas  Murphy  Act  lands),  or  for  any  other  pur- 
pose not  considered  as  an  established  pubUc  use  or  purpose.  If  the  Trus- 
tees of  the  Internal  Improvement  Fund  in  their  discretion  make  any 
reservation  in  deeds  on  sale  of  lands  not  held  for  a  public  purpose  or  use. 
It  is  my  opinion  that  said  Trustees  have  the  right  to  sell  or  release  such 
reservations. 
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March  9.  1944 .—044 -82. 

TAXATION. 

QUESTION:  Are  lands  purchased  from  the  Trustees  of  the  Intemal 
Improvement  Fund  in  1943  and  conveyed  by  deed  dated  in  December,  1943, 
but  delivered  by  the  Trustees  to  the  Clerk  of  the  Circuit  Court  and  re- 
corded by  him  after  January  1,  1944,  subject  to  taxation  for  1944? 

To  Honorable  Ernrgt  C.  Nott,  Ttir  Asuexgor,  Marion  County,  Ocala,  F/oridn; 

In  reply  I  wish  to  advise  that  I  understand  that  the  Clerk  of  the  Court 
to  a  certain  extent  represents  not  only  the  Trustees  but  also  the  pur- 
chaser, and  tiie  Trustees  have  instructed  the  Clerk  that  they  would  not 
sell  land  unless  the  purchaser  would  put  up  the  recording  fees  and  that 
they  requested  the  Clerk  of  the  Court  to  record  the  deeds.  Usually  these 
deeds  are  prepared  some  time  in  advance  because  each  one  of  the  Trustees 
must  sign  the  same  and  title  does  not  actually  pass  to  the  purchaser  under 
the  above  set-up  until  the  deed  has  actually  been  delivered  to  the  Clerk 
and  if  the  deed  is  actually  delivered  to  the  Clerk  prior  to  January  first, 
the  property  should  be  taxed  for  the  succeeding  year,  regardless  of  the 
fact  that  the  Clerk  did  not  record  said  deed  until  after  January  first, 
since  as  I  have  pointed  out,  the  Clerk  is  also  acting  as  agent  of  the 
purchaser  and  delivery  of  the  deed  to  the  Clerk  is  in  law  delivery  to 
the  purchaser.  If  the  deed  is  not  delivered  to  the  Clerk  until  after 
January  first,  then  of  course  the  property  is  not  taxable  for  the  current 
year.  It  is  therefore  necessary  for  you  to  ascertain  the  facts  in  each 
instance  in  order  to  determine  if  the  property  is  as^ssable. 

STATE  LIBRARY 

September  29,  1944.— 044-291. 

MONEYS  RECEIVED — HOW  DEPOSITED 

QUESTION:  To  which  account  should  moneys  be  deposited  that  are 
received  in  the  form  of  payments  representing  restitution  by  a  former 
employee  of  the  State  Library  Board  of  moneys  embezzled  by  such  em- 
ployee during  a  prior  biennial  appropriation  period? 

To  HonorahJe  W,  T.  Caitk,  Secretary,  StaU  Library  Bnard: 

It  is  my  opinion  that  payments  received  under  the  foregoing  circum- 
stances should  be  deposited  to  the  General  Revenue  Account,  since  it  does 
not  appear  that  the  provisions  of  the  Appropriations  Act  for  the  current 
bieimial  period  or  any  other  provisions  of  law  authorize  the  use  of  such 
moneys  by  the  Library  Board  or  provide  for  it  to  be  deposited  to  any 
account  other  than  that  of  general  revenue. 

EVERGLADES  NATIONAL  PARK 

January  24,  1944.— 044-33. 

CONVEYANCE  OF  LANDS  AND  JURISDICTION  TO  THE 
UNITED  STATES 

QUESTION:  1.  Does  the  Everglades  National  Park  Commission 
have  the  power  to  convey  title  to  lands  and  exclusive  jurisdiction  over 
them  to  the  United  States? 

2.  Do  the  Trustees  of  the  Intemal  Improvement  Fund  have  the 
power  to  convey  the  title  to  lands  and  exclusive  jurisdiction  over  them 
to  the  United  States? 
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To  Mr.  C.  R.  Vmton,  Coordinating  Superintendent,  Un,ited  Statet  DepartmenC 
of  the  Interior,  Pfational  Park  Service,  St.  Auj/uttine,  Florida: 

In  answer  to  your  first  question  I  invite  your  attention  to  Section 
264.06,  Florida  Statutes,  1941,  empowering  the  Everglades  National  Park 
Commission  to  convey  title  to  lands  it  may  acquire  in  Dade,  Monroe  and 
Collier  Counties  to  the  United  States.  The  Act  specifically  provides  that 
the  conveyance  shaU  be  in  the  name  of  the  State  of  Florida  by  the 
Governor  and  attested  by  the  Secretary  of  State  and  sealed  with  the 
great  seal. 

Section  264.08,  Florida  Statutes,  1941,  provides  a  <%ssion  by  the  Legis- 
lature of  jurisdiction  to  such  lands  conveyed  pursuant  to  said  SecUon 
264.06.    The  cession  provides: 

"...  all  lands  mentioned  in  264.04  and  for  the  purposes  set  out 
in  the  act  of  Congress  approved  May  30,  1934  (Public  No.  267,  73 
Congress)  and  exclusive  jurisdiction  is  deeded  to  the  United  States 
of  America  over  and  within  all  the  territory  in  the  State  of  Florida 
thus  deeded  or  conveyed;  saving  however  to  the  State  of  Florida 
the  Tight  to  serve  criminal  or  civil  process  within  the  limit  of  the 
land  or  lands  thus  acquired,  in  suits  or  prosecutions  for  or  on  account 
of  rights  acquired,  obligations  incurred,  or  crime  committed,  in  said 
State  outside  of  said  land  or  lands,  and  on  account  of  rights  ac- 
quired, obligations  incurred,  or  crimes  committed  on  or  within  ^dd 
lands,  prior  to  the  date  of  the  giving  or  serving  of  notice,  as  herein- 
after provided,  of  the  assumption  of  police  Jurisdiction  over  such 
land  or  lands  by  the  United  States:  and  saving  further  to  said  state 
the  right  to  tax  sales  of  gasoline  and  other  motor  vehicle  fuels  and 
oil  for  use  in  motor  vehicles,  and  to  tax  persons  and  corporations, 
their  franchises  and  properties,  on  land  or  lands  deeded  or  con- 
veyed as  aforesaid;  and  saving  also  to  persons  residing  in  or  on 
any  of  the  land  or  lands  deeded  or  conveyed  as  aforesaid,  the  right 
to  vote  at  all  elections  within  the  county  in  which  said  land  or 
lands  are  located,  upon  like  terms  and  conditions  and  to  the  same 
extent  as  they  would  be  entitled  to  vote  in  such  county  had  not 
such  lands  been  deeded  or  conveyed  as  aforesaid  to  the  United 
States  of  America;  provided  nevertheless  that  such  jurisdiction 
shall  not  vest  in  the  United  States  unless  and  until  it,  through  the 
proper  ofiicer  or  oKicers,  notifies  the  Governor  and  through  him 
the  State  of  Florida,  that  the  United  States  of  America  assumes 
police  jurisdiction  over  the  land  or  lands  thus  deeded," 

This  cession  is  statutory  and  is  limited  by  the  proviso  therein  and 
takes  effect  on  the  conveyance  of  lands  as  provided  by  said  Section  264.06. 
Florida  Statutes,  1941,  and  the  proper  acceptance  by  the  United  States 
as  provided  by  Section  264.08,  Florida  Statutes,  1941. 

The  purposes  set  out  in  the  Act  of  Congress  approved  May  30.  1934. 

mentioned  in  said  Section  264.08  are  found  in  Title   16,  Conservation 

#4IO-410c  USCA  (48  Statutes  816)  and  appear  to  be: 

"...  said  lands  shall  be  and  are  hereby  established,  dedicated 
and  set  apart  as  a  public  park  for  the  benefit  and  enjoyment  of 
ttie  people  and  shall  be  loiown  as  the  Everglades  National  Park 
....  The  said  area  shall  be  permanently  reserved  as  a  wilderness, 
and  no  development  of  the  project  or  plan  for  the  entertainment 
of  visitors  shall  be  undertaken  which  will  interfere  with  the  preser- 
vation intact  of  the  unique  Sora  and  fauna  and  the  essential 
primitive  natural  conditions  now  prevailing  in  this  area." 

The  United  States  and  the  State  of  Florida  may  make  mutually  satis- 
factory agreements  as  to  their  respective  jurisdiction  over  territory.  Col- 
lins V.  Yosemite  Park  &  Curry  Company,  82  L.  Ed,  1502;  Ryan  v.  Wash- 
ington, 82  L,  Ed.  187,  The  state  may,  by  legislative  action,  qualify  its 
cession   by   reservations   not   Inconsistent   with   the   governmental   uses. 
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Jaxnes  v.  Dravo  Contracting  Company,  82  L.  Ed,  155,  There  appears  to 
be  nothing  inconsistent  between  the  uses  proposed  by  the  government 
and  the  provisions  of  the  statutory  cession. 

It  is  my  opinion  that  the  Everglades  National  Park  Commission  may 
convey  the  lands  and  property  in  Dade,  Monroe  and  Collier  Counties 
acquired  pursuant  to  Section  264.03,  Florida  Statutes,  1941,  and  on  such 
conveyance  the  United  States  will  acquire  the  jurisdiction  over  such  lands 
as  granted  by  said  Section  264.08,  Florida  Statutes,  1941.  This  jurisdiction 
is  not  exclusive  but  is  limited  by  the  proviso  whereby  the  State  retains  a 
partial  jurisdiction. 

In  answer  to  the  second  question,  I  beg  to  advise  that  pursuant  to 
Chapter  21690,  Laws  of  Florida,  Acts  of  1943,  (Section  264.15,  Florida 
Statutes,  1941),  the  Trustees  of  the  Internal  Improvement  Fund  are  au- 
thorized to  convey  to  the  United  States  Murphy  lands  In  Dade,  Monroe 
and  Collier  Counties. 

I  also  call  your  attention  to  Section  192.38,  Florida  Statutes,  1941, 
as  amended  by  Chapter  21684,  Laws  of  Florida,  Acts  of  1943;  Subsection 
(b)  of  which  authorizes  the  Trustees  to  convey  Murphy  lands  to  the 
United  States  on  such  terms  and  conditions  as  they  may  flx. 

I  also  call  your  attention  to  Subsection  Cb)  of  said  section,  as  amended, 
authorizing  the  Trustees  of  the  Internal  Improvement  Fund  to  convey 
parcels  or  tracts  of  Murphy  lands  to  any  state  agency  on  such  terms  and 
conditions  as  said  Trustees  may  fix. 

It  is  my  opinion  that  the  Trustees  of  the  Internal  Improvement  Fund 
may  convey  Murphy  lands  to  the  United  States  of  America  pursuant  to 
powers  granted  under  Chapter  21690,  Laws  of  Florida,  Acts  of  1943,  and 
Subsection  (b)  of  Section  192.38,  Florida  Statutes,  1941,  as  amended  by 
Chapter  21684,  Laws  of  Florida,  Acts  of  1943.  Such  conveyances  will  not 
act  as  or  authorize  a  cession  of  jurisdiction,  nor  do  the  said  Trustees  or 
any  other  authority  have  power  to  grant  cession  of  Jurisdiction  over  the 
land  so  conveyed.  If  the  lands  are  conveyed  by  the  said  Trustees  to  the 
Evei^lades  National  Park  Commission  under  authority  granted  to  the 
said  Trustees  by  Subsection  (c>  of  said  Section  192.33,  Florida  Statutes, 
1941,  as  amended  by  Chapter  21684,  Laws  of  Florida,  Acts  of  1943,  then 
such  lands  may  be  conveyed  to  the  United  States  pursuant  to  Section 
264.06,  Florida  Statutes,  1941,  and  such  conveyance  act  as  a  grant  of 
cession  of  jurisdiction  provided  by  said  Section  264.08,  Florida  Statutes, 
1941. 

IWONUMENTS  AND  MEMORIALS 

August  17,  1944.^044-242. 

WHEN  WARRANTS  MAY  BE  ISSUED  BY  COMPTROLLER 

QUESTION:  Should  the  Comptroller  issue  warrants  as  requested 
under  the  terms  and  conditions  of  the  contract  between  a  New  York 
sculptor  and  the  State  Board  of  Control  for  the  creation  of  a  bronze 
statue  of  a  past  President  of  the  University  of  Florida? 

To  Honorable  J.  M.  Lee,  State  CowfitroUer: 

I  have  perused  the  contract  and  it  appears  to  be  sufficient  for  the 
accomplishment  of  the  desired  purpose,  and  In  view  of  the  partial  per- 
formance that  has  already  ensued,  it  Is  my  opinion  that  It  should  be 
carried  out  without  amendment  or  alteration. 

The  bond  attached  is  not  a  bond  for  the  complete  performance  of 
the  contract,  but  a  bond  for  the  performance  of  the  contract  "through 
the  production  of  the  full  size  plaster  model,  as  provided  for  in  paragraph 
5  of  the  contract,"  etc. 
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Under  the  terms  of  the  contract,  upon  the  completion  of  the  plaster 
model  the  aggregate  sum  of  $14,000.00  would  have  been  paid  in  accordance 
with  the  terms  of  payment  expressed  in  the  contract. 

The  amoimt  renminlr^  to  be  paid  for  the  completion  of  the  bronze 
statue  delivered  in  place  upon  the  pedestal  at  Gainesville ,  Florida,  would 
be  $6,000.00.  If  for  the  $6,000.00  the  bronze  casting  could  be  proctired 
and  placed  in  position,  Uien  it  is  lay  opinion  that  the  contract  is  reason- 
ably secured  by  the  bond;  if  not,  the  contract  is  not  reasonably  secured. 

In  the  event  of  a  breach  of  contract  after  the  completion  of  the 
plaster  model,  it  would  be  necessary  for  the  sculptor  to  perform  the  re- 
mainder of  the  contract  before  the  $6,000.00  would  be  due,  but  the  bond 
does  not  extend  nor  purport  to  cover  that  element  of  the  contract. 

Chapter  13702  of  the  Acts  of  1929  appropriates  $10,000.00  as  a  con- 
tribution to  the  erection  of  this  statue  and  provides  that  it  shall  be 
expended  under  the  direction  of  the  State  Board  of  Control. 

It  is  my  opinion  that  to  the  limit  of  this  appropriation  and  such  pri- 
vate subscriptions  as  shall  have  been  added  to  the  amount  appropriated, 
you  would  be  justified  in  issuing  warrants  in  accordance  with  the  contract. 


PUBLIC  LANDS 

June  20,  1944.--044-187. 

DEVELOPMENT  OF  PETROLEUM  AND  MINERAL  INTERESTS — STATE 
BOARD  OP  EDUCATION 

QUESTION:  Has  the  State  Board  of  Education  authority  to  enter 
into  an  ^preement  with  a  private  concern  for  the  development  and  pro- 
duction of  petroleum  and  mineral  interests  reserved  pursuant  to  Section 

270.11,  Florida  Statutes,  1941? 

To  Honorable  Nathan  Mayo,  CommwioneT  of  AgTieullwre: 

Before  passing  on  the  particular  agreement  submitted,  I  wish  to 
advise  that  it  is  my  opinion  that  Inasmuch  as  Section  270.11,  Florida 
Statutes,  1941,  confers  upon  the  State  Board  of  Education  the  privilege 
of  mining  and  developing  Its  reserved  interests  in  minerals  and  petroleum, 
the  Board  may  enter  into  an  agreement  with  a  private  concern  or  indi- 
vidual for  the  purpose  of  exploring,  prospecting,  drilling  and  mining  such 
reserved  interests  and  such  agreement  may  provide  that  the  private  con- 
cern or  individual  be  compensated  for  its  or  his  services,  costs  and  expenses 
by  a  percentage  of  the  oil  or  minerals  produced  or  severed  from  the  soil. 
It  is  assumed,  of  course,  that  such  an  agreement  will  be  free  from  fraud 
or  illegality,  that  the  Board  will  exercise  Its  powers  of  agreement  reason- 
ably so  as  not  to  sacrifice  the  public  interest  or  bestow  a  benefit  on  a 
private  concern  or  individual  incommensurate  with  the  benefit  or  profit 
which  under  sound  business  customs  should  be  obtained  for  the  State. 

The  Board  has  little,  if  any,  means  whereby  it  can  mine  and  develop 
these  reserved  interests  except  through  an  arrangement  of  this  kind. 
Moreover,  the  unreserved  interests  in  petroleum  and  minerals  of  private 
paurtles  as  well  as  the  Interest  of  the  owner  of  the  soil  must  be  taken  Into 
account  by  the  Board  In  connection  with  the  development  of  its  reserved 
interests  and  this  can  best  be  done  by  agreements  of  this  nature. 

It  is  my  opinion  also  that  such  an  agreement  is  not  a  sale  or  lease  of 
the  reserved  interests  of  the  Board  as  contemplated  by  Sections  4  and  5. 
Article  XH  of  the  Florida  Constitution,  or  by  Sections  270.07  to  270.09 
Inclusive,  Florida  Statutes,  1941,  relating  to  sales  of  certain  public  lands 
or  Interests  therein. 
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With  regard  to  the  particular  agreement  submitted,  I  call  attention 
now  to  what  I  consider  are  necessary  amendments  thereto: 

1.  The  preamble  should  recite  that  the  Board  is  acting  under  its 
authority  to  mine  and  develop  the  reserved  interests  involved,  pursuant 
to  the  authority  of  Section  270.11,  Florida  Statutes,  1941,  through  its 
agent  or  instrumentality,  the  aforementioned  private  concern, 

2.  I  think  that  Sections  5,  6,  8,  9  and  10  should  be  eliminated  from 
the  agreement  since  they  are  more  compatible  with  a  long  time  renewal 
lease  arrangement  than  they  are  with  a  for  hire  or  employment  petroleum 
and  mineral  production  agreement. 

I  will  rewrite  the  instnunent  and  submit  to  the  applicant  a  form 
which  I  believe  to  be  appropriate  to  handle  the  transaction. 

November  23,  1944.— 044-327. 

QUITCLAIM  DEED  TO  PROPERTY  RESERVED  FOR 
DRAINAGE  PURPOSES 

QUESTION;  1.  May  the  Trustees  of  the  Internal  Improvement 
Fund  give  a  quitclaim  deed  to  gravel,  stone  or  earth  reserved  for  canal 
purposes  in  a  former  conveyance  by  the  Trustees  of  land  In  the  Everglades 
Drainage  District? 

2.    Does  the  word  "mineral"  embrace  "coral  rock"? 

To  Honorable  F.  E.  Baylesi,  Land  Diviiion,  Department  of  Agrieullare: 

It  is  observed  that  a  deed  is  being  sought  from  the  Trustees  of  the 
Internal  Improvement  Fund  quitclaiming  all  gravel,  stone  and  earth 
which  are  located  on  or  under  certain  Dade  county  land,  situated  in  the 
Eh^erg lades  Drainage  District,  which  land  the  Trustees  conveyed  in  1919. 
The  said  conveyance  reserved  unto  the  Trustees  (1)  the  right  to  enter 
for  the  purpose,  among  others,  of  constructing  canals;  (2)  the  right  to 
talte  from  said  lands,  and  to  use,  such  gravel,  stone  or  earth  as  may  be 
necessary  to  use  in  connection  with  the  construction  of  said  canals;  and 
(3)  a  strip  130  feet  on  each  side  of  any  canal  that  may  be  constructed. 

With  reference  to  the  second  and  third  above  reservations.  It  has 
come  to  my  attention  that  a  canal  has  been  constructed  through  a  portion 
of  the  property  involved  herein  and,  further,  that  the  Trustees  on  Septem- 
ber 28.  1944,  conveyed  to  the  Board  of  Commissioners  of  the  Everglades 
Drainage  District  the  reservations  for  canal  purposes  reserved  in  the 
sale  of  land  by  the  Trustees  along  or  through  any  land  occupied  by  any 
drainage  works,  such  as  canals,  of  said  District.  The  Trustees  accordingly 
no  longer  have  any  Interest  in  the  canal  right-of-way  through  this  prop- 
erty, nor  in  the  gravel,  stone  or  earth  that  was  used  in  the  construction 
of  the  canal. 

A  canal  having  been  completed,  there  would  seem  to  be  no  need  now 
for  the  reservations  for  canal  purposes  on  the  remainder  of  the  property 
and  it  is  my  opinion  that  the  Trustees  would  be  authorized,  as  a  part  of 
the  consideration  of  the  original  deed,  to  quitclaim  such  reservations  to 
a  holder  under  the  first  grantee  of  the  Trustees,  excepting  from  the  con- 
veyance the  reservations  deeded  to  the  Board  of  Commissioners. 

The  second  question  arises  because,  first,  a  quit -claim  deed  is  also 
desired  as  to  so-called  coral  rock  (geologically  known  as  "colite")  on 
and  under  the  land,  and,  second,  in  the  same  conveyance  of  1919  the 
Trustees  reserved  certain  mineral  rights  in  accordance  with  Section  270.11, 
Florida  Statutes,  1941.  However,  it  has  been  held  in  an  opinion  of  this 
office  that  the  reservations  required  by  such  section  in  deeds  from  the 
Trustees  do  not  include  coral  rock. 

There  is  no  need,  consequently,  for  the  Trustees  to  quitclaim  this 
latter  material  as  title  to  it  was  not  reserved. 
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GRANTS  TO  RIPARIAN  OWNERS 

March  1.  1944.— 044 -el. 

OWNERSHIP  OP  ISLANDS 

QUESTION:  Who  is  the  owner  of  a  small  island  in  the  Caloosa- 
hatchee  River  created  by  the  deposit  of  "spoil"  in  the  bed  of  the  river? 

To  HonorahJe  F.  E.  Baylt»ii.  Land  DivUion,  Depart mtnt  of  AffHcutture: 

It  appears  that  a  resident  of  Fort  Mjrers  claims  title  to  such  Island 
by  virtue  of  a  deed  from  the  Trustees  of  the  Internal  Improvement  Fund 
to  a  Florida  Holding  Company,  dated  July  22.  1926,  conveying  a  rectan^- 
lar  area  lying  in  the  bed  of  such  river  adjoining  lots  11  and  12  of  block  2. 
Frierson  &  Hendry's  Addition  to  Fort  Myers.  The  island  in  question  lies 
directly  off  shore  from  such  lots,  and  a  small  area  may  fall  within  the 
area  deeded  to  the  Florida  Holding  Company.  An  actual  survey  must  be 
made  to  make  a  more  accurate  det^mlnatlon  of  this  question. 

Said  resident  contends  that  he  owns  such  island  and  any  filled  area 
contiffuous  to  the  land  lying  in  the  bed  of  the  river  deeded  to  the  Com- 
pany. His  claim  is  apparently  based  on  Section  271.01,  Florida  Statutes, 
1941. 

I  have  previously  rendered  you  an  opinion  on  August  2,  1943,  holdlngr 
that  such  section  is  not  to  be  construed  to  grant  to  the  "upland  owner" 
the  right  to  All  in  land  below  the  high  water  mark  without  purchasing 
such  land  from  the  Trustees  of  the  Internal  Improvement  Fund.  Section 
271.01,  Florida  Statutes,  1941,  has  been  construed  by  me  to  have  the  effect 
only  of  vesting  in  the  upland  owner  "riparian  rights"  and  the  right  to 
fill  as  to  those  owners  that  hold  title  to  the  "high  water"  mark,  thus 
curing  the  defect  in  the  1856  Act  which  granted  riparian  rights  only  to 
those  owners  who  held  title  to  the  "low  water"  mark. 

The  title  to  an  island  in  the  bed  of  a  stream  unconnected  with  the 
shore  is  in  the  Trustees  of  the  Internal  Improvement  Fund.  cSee  Trustees 
Internal  Improvement  Fund  v.  Stark,  25  F.  Supplement  731,  and  Brlckell  v. 
TrammeU,  82  So.  221). 

The  fact  that  the  area  lying  between  the  island  and  the  upland  has 
been  conveyed  by  the  Trustees  to  the  "upland  owner"  and  that  the  Island 
may  be  contiguous  to  such  conveyed  area  would  not  change  such  rule. 

It  is  therefore  my  opinion  that  title  to  an  island  in  the  bed  of  a  navi- 
gable stream  created  by  depositing  "spoil"  in  the  bed  or  banks  of  the 
stream  Is  vested  in  the  Trustees  of  the  Internal  Improvement  Fund. 


CHAPTER  XV 
PUBLIC  BUSINESS 

MISCELLANEOUS 

October  4,  1943.— 043-380. 

PIRE  CONTROL  DISTRICT 

QUESTION:  Was  Section  4,  Chapter  20973,  appropriatme  money  out 
of  the  General  Revenue  of  the  State  of  Florida,  repealed  as  of  June  10, 
1943,  the  effective  date  of  Chapter  22000? 

To  Honorable  J.  M.  Lee,  State  Comptroller: 

I  beg  leave  to  state  that  although  Section  4  of  Chapter  10274,  Laws 
of  Florida,  Acts  of  1939,  as  amended  by  Chapter  20973,  Laws  of  Florida, 
Acts  of  1941.  Insofar  as  it  makes  an  appropristion  out  of  the  General  Reve- 
nue Fund  for  the  benefit  of  the  Fire  Control  District,  may  be  "for  the  exer- 
cise of  state  powers  and  functions  . . .  more  or  less  special  in  their  operation 
or  objects"  (State  v.  Stoutamire,  131  Fla.  698,  179  So.  730,  text  733),  I  do 
not  think  that  said  Section  4  as  amended  was  repealed  by  Chapter  22000, 
Laws  of  Florida,  Acts  of  1943,  because  said  Section  4  as  amended  was  a 
law  "which  are  local  or  special  In  their  nature"  within  the  purview  of  the 
last  para^aph  of  Section  3  of  said  Chapter  22000. 

December  11,  1944.— 044-345. 

GOVERNOR — AUTHORTTY  TO  PURCHASE  PROPERTY  FOR  STATE 

CAPTTOL  CENTER 

QtlESTlON:  May  the  Oovemor  expend  contii^ent  funds  provided 
for  his  use  in  the  General  Appropriation  Bill  of  the  1943  Legislature  (Item 
57,  Chapter  22071)  to  complete  the  purchase  of  certain  properties  tn  the 
City  of  Tallahassee  for  the  use  of  the  State  as  a  part  of  the  proposed  State 
Capitol  Center? 

To  Honorable  Speetard  L.  Holland,  Governor: 

The  Legislature,  by  Chapters  21652  and  21653,  Acts  of  1943,  has 
already  Indicated  its  approval  of  the  project  by  authorizing  purchases  of 
a  part  of  the  properties  contemplated  for  the  Center  by  the  Triostees  of  the 
Internal  Improvement  Fund  and  the  Florida  Industrial  Commission. 

It  is,  therefore,  my  opinion  that  you  may  in  the  exercise  of  your  sound 
discretion  as  Governor  use  part  of  the  contingent  funds  for  the  purchase 
of  said  property,  inasmuch  as  said  State  Capitol  Center  project  ts  a  recog- 
nized legitimate  state  purpose,  provided  that  such  expenditure  is  given  the 
approval  of  the  State  Budget  Commission  as  a  matter  of  policy.  There 
appear  to  be  no  specific  legislative  directions  as  to  your  use  of  said  contin- 
gent funds.  Therefore,  so  long  as  such  funds  are  devoted  to  a  legitimate 
and  worthy  state  purpose  and  reasons  of  sound  public  policy  exist  justify- 
ii^  such  use,  and  the  expenditure  is  made  In  good  faith,  and  the  value 
secured  for  the  State  is  commensurate  with  the  expenditure,  there  can 
hardly  be  any  legal  objection  to  the  Governor's  exercise  of  his  sound  dis- 
cretion in  Uie  use  of  these  funds. 
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July  24,  1944.— 044-217.      See:  044-216  &  044-218 

SALARIES— HEADS  OP  STATE  INSTmrnoNS 

QUESTION:  What  law  governs  the  salaries  of  Superintendents  and 
heads  of  the  following  State  Institutions? 

1.  State  Prison  Farm 

2.  Florida  State  Hospital 

3.  Florida  Farm  Colony 

4.  Florida  Industrial  School  for  Boys 

5.  Florida  Industrial  School  for  Girls. 

To  the  Board  af  Ooimni»tioneT»  of  State  Institationt: 

In  all  but  one  instance  (Florida  State  HospltaD  we  have  specific  statu- 
tory provisions  fixing  the  salaries  of  these  Superintendents  or  heads  of 
said  institutions.  However,  for  the  reasons  set  forth  below,  these  must 
yield  to  the  1943  Appropriation  Bill  (Chapter  22071)  for  the  biennium 
1943-1944.  It  has  been  the  cxistom  for  some  years  not  to  particularize  In 
the  Appropriation  Bill  with  respect  to  salaries  but  to  make  blanket  salary 
appropriations  for  the  various  departments.  In  order  to  ascertain  the 
"breakdown"  of  these  blanket  salary  appropriations  it  is  necessary  to 
examine  the  report  of  the  Budget  Commission  to  the  Legislature  for  the 
1943  session.  With  respect  to  each  of  the  institutions  mentioned  above, 
the  amount  for  salaries  requested  by  the  Institution  and  the  amount  rec- 
ommended by  the  Budget  Commission  In  Its  report  are  identical  with  the 
amount  appropriated  in  the  Appropriation  Bill.  Section  8  of  the  Appro- 
priation Bill  provides  as  follows: 

"Where  the  salary  of  any  officer  or  employee  of  the  State  has 
not  been  changed  by  any  act  out  of  the  legislature  of  1943,  the  ap- 
propriation for  salaries  respecting  such  officer  or  employee  shall 
control  the  salary  or  compensation  to  be  paid  such  officer  or  em- 
ployee." 

Hence,  It  se«ms  the  amounts  set  up  in  the  report  of  the  Budget  Commission 
to  the  1943  Legislature  with  respect  to  salaries  for  these  Superintendents 
and  heads  are  controlling  and  the  specific  statutory  provisions  with  respect 
to  salaries  are  suspended  during  the  life  of  the  Appropriation  Bill.  State 
ex  rel  Williams  v.  Lee,  191  So.  696;  State  ex  rel  Knott  v.  Lee,  197  So.  681. 
The  amount  for  salaries  fixed  by  statute  and  those  set  up  In  the  report 
of  the  Budget  Commission  to  the  1943  Legislature  for  the  respective  Insti- 
tutions embraced  herein  are  as  follows: 

mSTl'l'UTlON  Florida  Statutes,  1941  Appropriation  Bill 

Statutory  Salary 
State  Prison  Farm 

(Superintendent)  Section  954.3S  $4,800.00 

$3,000.00 
Florida  State  Hospital 
( Superintendent ) 

Section  394.05  provides 
that  the  salary  be  fixed 
by  the  Board  of  Com- 
missioners of  State 
Institutions. 

Florida  Farm  Colony  Section  393.02  $3,600.00 

(Superintendent)  $3,600.00 

Industrial  School  Section  955.05  $4,000.00 

for  Boys  $3,600.00 

Industrial  School  Section  956.07 

for  OiTls  $2,000.00  $2,400.00 
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No  mention  is  here  made  of  certain  prerequisites  of  certain  of  the 
Superintendents  and  heads  such  as  housing,  sustenance,  etc.,  in  addition 
to  salary. 

To  make  these  appropriations  for  salary  effectual,  Section  13  of  the 
1943  Appropriation  Bill  provides  in  substance  that  the  appropriations  pro- 
vided herein  shall  be  available  to  the  departments,  provided  that  the  head 
of  the  department  files  with  the  Budget  Commission  a  complete  statement 
of  expenditures,  etc..  on  or  before  July  1st  of  the  fiscal  year  for  which  the 
appropriation  is  made, 

July  24,  1944. — 044-216. 

SALARIES— STATE  EMPLOYEES 

QUESTION:  May  the  Board  of  Commissioners  of  State  Institutions 
by  resolution  increase  the  salary  of  a  state  employee? 

Ti>  the  Board  of  Connnins toilers  of  State  IiiatUutionsi : 

Section  8  of  Chapter  22071,  Acts  of  1943  (Appropriation  Bill),  provides 
as  follows: 

"Where  the  salary  of  any  officer  or  employee  of  the  State  has 
not  been  changed  by  any  Act  out  of  the  Legislature  of  1943,  the 
appropriation  for  salaries  respecting  such  ofEicer  or  employee  shall 
control  the  salary  or  compensation  to  be  paid  such  officer  or  em- 
ployee." 

No  change  in  the  Superintendent's  salary  was  provided  by  any  1943  Act 

and  the  budget  covering  such  salary  under  which  the  1943  Appropriation 
Bill  was  made,  made  provision  for  a  definite  sum.  to-wlt,  $5,000.00.  Any 
attempt  to  increase  this  salary  during  the  1943-1944  biennium  would  be 
unauthorized  by  law. 

STATE  FIRE  INSURANCE  FUND 

Decemlier  9,  1944. — 044-342. 

STATE  TREASURER— INSURANCE   OP  BRIDGES   ON 
STATE  HIGHWAYS 

QUESTION:  Are  bridges,  located  on  state  highways,  state  property 
of  an  insurable  nature  which  should  be  insured  with  the  State  Treasurer 
in  the  State  Fire  Insurance  Fund? 

To  HoHorabh  J.  Ediein  Larson,  Stat*  Treasurer: 

A  careful  study  of  the  law  with  respect  to  the  State  Fire  Insurance 
Fund  (Chapter  284,  Florida  Statutes,  1941)  leads  me  to  the  conclusion 
that  bridges  on  state  liighways  are  not  state  property  of  an  insurable  na- 
ture and  required  to  be  insured  with  the  State  Treasurer  in  the  State  Fire 
Insurance  Fund,  as  contemplated  by  said  Chapter  284. 

In  view  of  such  conclusion,  it  is  my  opinion  the  above  question  is 
properly  answered  in  the  negative. 

SEMINOLE  INDIAN  RESERVATION 

February  19,  1944. — 044-60. 
March  31,  1944.— 044-110. 

LEASING,  FENCING  AND  POSTING  LANDS 

QUESTION:  1,  May  lands  set  aside  by  the  State  in  Broward  County 
as  a  Seminole  Indian  Reservation  be  leased  for  oil  and  gas  mining  pur- 
poses? 

2.    May  these  lands  be  leased  for  grazing  to  other  than  the  Seminoles? 
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3.  May  hunters  and  trespassers  be  kept  oS  these  lands? 

4.  May  all  or  any  portion  of  these  lands  be  fenced  for  pasture  use 
for  the  benefit  of  the  Seminoles? 

5.  May  the  Board  of  Commissioners  of  State  Institutions  authorize 
an  agent  to  act  in  exercising  authority  on  behalf  of  the  Seminoles  In 
carrying  out  the  matter  comprehended  in  the  last  ttiree  questions? 

Tf>  the  Board  of  CommUiionerii  of  State  Institution): 

These  lands  are  held  in  trust  by  the  Board  of  Commissioners  of  State 
Institutions  for  the  perpetual  benefit  of  the  Indians  under  Chapter  285, 
Florida  Statutes,  1941,  Section  270,28,  Florida  Statutes.  1941,  empowers 
the  Board  to  sell  and  convey  and  lease  for  petroleum  and  oil  "any  lands 
or  water  bottoms,  the  legal  title  of  which  is  vested  by  law  or  otherwise  in 
said  Board,  on  such  terms  and  conditions  as  may  be  fixed  by  the  Board 
executing  the  lease."  I  find  no  other  provision  of  law  relating  to  the 
Board's  power  to  deal  with  these  lands  than  the  one  just  referred  to.  I 
believe  this  section  contains  sufficient  authority  for  the  Board  to  lease 
these  Indian  lands  for  oil,  even  though  such  lands  are  held  in  trust  as  a 
reservation,  provided  the  lease  can  be  made  on  such  terms  as  will  not 
interfere  with  the  use  of  the  lands  by  the  Indians. 

This  answers  question  1  above  enumerated. 

Replying  to  question  2,  there  is  no  specific  grant  of  power  given  the 
Board  except  to  hold  the  lands  for  the  use  and  benefit  of  the  Indians,  If 
a  grazing  lease  can  be  made  on  such  terms  as  will  not  interfere  with  the 
use  of  the  lands  by  the  Indians,  I  believe  the  law  contains  suSicient  au- 
tJiority  for  the  Board  to  make  same. 

Replying  to  question  3.  the  right  of  the  Board  to  keep  hunters  and 
trespassers  oQ  these  lands  is  unquestionably  in  the  Board  as  a  part  of  its 
administration  of  the  trust  for  which  the  same  are  held.  Public  posting 
of  same  would  be  one  way  to  accomplish  this. 

Replying  to  question  4,  in  administering  its  trust  of  these  lands  for 
the  Indians,  the  Board,  in  my  opinion,  has  the  right  to  provide  for  the 
fencing  of  same  for  pasture  for  the  use  and  tienefit  of  the  Indians.  Such 
pastures  might  also  be  fenced  when  leased  provided  that  their  use  by  the 
Indians  is  not  thereby  interfered  with. 

All  of  these  lands  lie  deep  m  the  Everglades,  are  submerged  the  major 
portion  of  the  year,  and  are  uninhabited,  but  used  by  the  Seminole  Indians 
for  hunting  alligators,  bullfrogs  and  other  wild  Ufe,  No  timtier  of  any  con- 
sequence other  than  Button  wood  trees  exists  in  this  desolate,  marshy, 
overflowed  area.  It  would  therefore  appear  that  the  only  inquiry  of  any 
practical  significance  in  the  first  four  questions  submitted  would  have  to 
do  with  leasing  the  lands  for  oil,  gas  and  petroleum  purposes. 

In  two  cases  by  the  Supreme  Court  of  the  United  States,  U.  S.  v. 
Shoshone  Tribe. etc,  82  L.  Ed.  1213,  and  U,  S.  v.  Klamath  and  Moadoc  Tribes. 
et  al.  82  L.  Ed,  1219,  the  Court  held  that  a  treaty  setting  apart  an  area  as 
a  reservation  for  the  use  of  the  Indians,  although  the  fee  simple  title  re- 
mained in  the  government,  was  to  tie  construed  as  limiting  the  power  of 
the  United  States  to  give  to  others  or  to  appropriate  to  its  own  use  any 
part  of  the  lands  without  rendering  or  assuming  the  obligation  to  pay 
just  compensation  to  the  tribe  with  whom  such  treaty  existed.  These  cases 
are  authority,  in  my  opinion,  for  the  proposition  that  land  vested  in  the 
Board  of  Commissioners  of  State  Institutions  for  use  of  the  Seminole  In- 
dians for  reservation,  contemplates  also  the  minerals,  timber  and  grazing 
privileges  connected  with  the  land's  potential  uses  and  productiveness,  and 
I,  therefore,  think  that  the  proceeds  accruing  from  any  leases  made  of 
such  lands  wiU  constitute  trust  funds  for  the  benefit  of  the  Seminole 
Indians  as  long  as  the  Commissioners  hold  the  lands  in  trust  for  them. 
This  trust  is  a  two-fold  one.  to-wlt:  "for  the  perpetual  benefit  of  the 
Indians  and  as  a  reservation  for  them." 

Beplsang  to  question  5,  it  is  my  opinion  that  the  duties  of  the  Board 
of  Commissioners  of  State  Institutions  are  of  the  highest  quality  of  trust 
and  involve  discretionary  management,  and  hence,  neither  class  may  be 
delegated. 


CHAPTER  XVI 
PENSIONS  AND  WAR  VETERANS 

CONFEDERATE  PENSIONS 

October  15.  1943.^043-271. 

PAYMENT  TO  ESTATE 

QUESTION  r  Should  the  State  Board  of  Pensions  authorize  the  is- 
suance of  a  warrant  to  the  estate  of  a  Confederate  veteran  covering  the 
time  from  June  12,  1939.  the  effective  date  of  Chapter  19371,  Acts  of  1939, 
which  granted  a  pension,  to  the  date  of  his  death  February  6,  1941.  no 
pension  ever  being  paid  for  the  reason  that  proof  of  his  service  was  not 
submitted  to  the  Board? 

To  Miss  Roiimetle  Bowen.  Secretari/,  State  Board  of  Pensiom: 

It  is  my  opinion,  from  an  examination  of  the  decision  in  the  case  of 
State  ex  rel.  Givens  v.  Holland,  147  Fla.  396,  2  So.  2d  735.  that  the  State 
Board  of  Pensions  was  required  to  place  the  name  of  the  veteran  upon  the 
Pension  Roll  of  the  State  of  Florida  and  the  Comptroller  required  to 
issue  a  warrant  against  the  Pension  Fund  in  the  same  manner  and  amount 
that  warrants  are  issued  to  other  pensioners  of  the  State  of  Florida  who 
rendered  service  to  the  Confederacy.  The  death  of  said  veteran  having 
occurred  before  the  above  decision  could  be  followed,  a  warrant  covering 
the  period  from  the  effective  date  of  Chapter  19371  to  the  date  of  his 
death  should  be  Issued  by  the  State  Board  of  Pensions  to  his  personal 
representative. 

October  18,  1943.— 043-272. 

WIDOW  UNDER  FORTY — EUaiBIUTY  AFTER  REMARRIAGE 

QUESTION:  Is  a  Confederate  soldier's  widow  under  forty,  who 
remarries,  prevented  from  drawing  a  pension? 

To  Mii»  Roamelle  Boicen,  Secretnrif,  State  Board  of  PeneionD: 

In  the  case  of  Holland  v.  State.  146  Fla,.  308.  200  So.  695,  the  Court 
stated  that  the  effect  of  Chapter  18047,  Acts  of  1937,  now  Section  291.07. 
Florida  Statutes,  1941,  was  to  eliminate  that  part  of  Section  2099,  C.  G.  L.. 
containing  the  words: 

"...  subsequent  marriage  shall  not  prevent  any  widow  over 
^the  age  of  forty  years  of  a  deceased  soldier  from  drawing  a  pension 
under  the  provisions  of  this  law.  ..." 

My  view  is,  accordingly,  that  a  widow  who  was  at  the  death  of  her 
husband  entitled  to  a  pension,  and  who  remarries,  while  under  forty,  is 
eligible  for  a  pension. 

VETERANS'  GUARDIANSHIP  I.AW 

January  15.  1943.— 043-18. 

GUARDIANSHIP  PROCEEDINGS— VETERANS'  ESTATES 

QUESTION:  1.  To  what  guardianship  proceedings  is  the  flat  fee 
of  ten  ($10.00)  dollars,  provided  for  by  Section  294.11,  Florida  Statutes, 
1941,  made  apphcable? 
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2.  Is  it  necessary  in  ^ardianship  proceedings  to  record  the  appli- 
cation for  euardian^hlp  and  the  oath  of  the  guardian? 

To  Honornble  Oeorge  W.  Burke,  Chief  Attornt),  Vetmran*'  Adminutralton, 
Bay  Pinet,  Florida: 

Chapter  293,  294  and  744  Florida  Statutes,  1941,  relate  to  the  guar- 
dianship of  the  estates  of  infants,  insane  persons  and  incompetents.  In 
the  County  Judge's  Court,  Chapters  293  and  294  relate  to  the  guardian- 
ship of  the  estates  of  veterans  of  the  armed  forces  of  the  United  States 
and  their  dependents,  received  or  derived  from  the  Veterans'  Admin- 
istration. The  provisions  of  these  two  chapters  appear  to  be  confined  to 
the  guardianship  of  funds,  or  property  derived  from  funds,  received  or  to 
be  received  from  the  Veterans'  Administration,  and  do  not  appear  to 
relate  to  any  other  estate  of  the  ward  (Sections  293.01,  294.01  and  294,07, 
Florida  Statutes,  1941).  Chapter  744  is  the  general  Guardiansliip  Law  of 
this  State,  wliich  applies  generally  to  the  estates  of  Infants  and  Insane 
persons.  There  is  no  provision  in  either  Chapter  293  or  294  authorizing 
the  holding  of  the  general  estate  of  a  ward  by  a  guardian  appointed  for  a 
veteran  under  said  chapters;  however,  there  is  a  provision  for  the  holding 
of  the  estate  of  a  veteran,  received  or  derived  from  the  Veterans'  Adminis- 
tration, by  a  guardian  appomted  under  the  general  Guardianship  Laws 
of  this  state  (Section  294.07,  Florida  Statutes,  1941).  Under  said  Section 
294.07  "such  general  guardian  shall  be  responsible  and  be  subject  to 
the  provisions  and  penalties  contained  in  the  aforesaid  acts  of  congress  as 
well  as  the  requirements  pertaining  to  guardians  as  set  forth  In  Chapters 
293  and  294."  Although  a  guardian  may  have  been  appointed  under  and 
pursuant  to  Chapters  293  and  294,  If  a  general  guardian  is  appointed, 
under  the  general  Guardianship  Laws,  the  guardianship  existing  under 
said  Chapters  293  and  294  must  be  settled  up  and  closed  (Section  294.07, 
Florida  Statutes,  1941)  and  the  entire  estate  of  the  ward  handled  by  the 
general  guardian,  subject,  however,  to  the  requirements  of  Chapters  293 
and  294,  as  to  that  part  of  the  estate  derived  from  funds  furnished  or  to 
be  fiunished  by  the  Veterans'  Administration,  insofar  as  said  chapters 
relate  to  the  duties  and  obligations  of  the  guardian;  In  other  words. 
Chapters  293,  294  and  744  all  relate  to  the  estate  of  the  ward  received 
from  the  Veterans'  Administration  while  only  Chapter  744  relates  to  the 
remaining  estate. 

The  provisions  of  Section  294.11,  Florida  Statutes,  1941,  clearly  app2y 
to  guardianships  existing  under  and  by  virtue  of  Chapters  293  and  294, 
and  fix  a  flat  fee  of  ten  ($10.00)  dollars  for:  (1)  the  filing  and  recording 
of  the  petition,  (2)  granting  the  petition  and  entering  a  decree  thereon, 
(3)  approving  and  recording  the  bond.  (4)  issuing  the  letters  of  guardian- 
ship, (5)  furnishing  two  certified  copies  of  the  letters  and  of  the  bond 
to  the  Veterans'  Administration,  and  (6)  the  performance  of  any  other 
duties  mentioned  In  the  said  section.  This  section  seems  to  require  the 
recordmg  of  the  petition  when  filed  under  and  pursuant  to  Chapters  293 
and  294;  however,  we  have  been  unable  to  find  any  statutory  requirement 
for  the  recording  of  petitions  under  the  general  Guardianship  Laws. 

Under  the  general  laws  the  initial  pleading  In  the  County  Judge's 
Court  Is  the  petition  or  complaint  (Section  36.12,  Florida  Statutes.  1941) 
which  is  required  to  be  filed  before  process  may  be  issued.  However,  so 
far  as  we  have  been  able  to  find,  there  is  no  requirement  that  it  be  re- 
corded. Neither  Is  there  any  requirement  that  the  oath  of  the  guardian 
be  recorded,  the  only  requirement,  under  the  general  laws,  being  that  it 
be  filed  (Section  744.03,  Florida  Statutes,  1941). 

It  is  clear  from  a  general  reading  of  the  applicable  statutes  and 
laws  that  funds  received  from  the  Veterans'  Administration  or  property 
derived  from  such  funds,  even  when  handled  as  a  part  of  a  general 
guardianship,  should  not  be  charged  with  any  part  of  the  expense  of  ad- 
ministering the  remaining  estate  of  the  ward;  only  such  of  the  expenses 
as  may  be  applicable  to  the  handling  of  the  estate  derived  from  funds 
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furnished  by  the  Veterans'  Administration  may  be  chained  against  such 
funds. 

Although  the  estate  of  a  veteran,  derived  from  funds  furnished  by 
the  Veterans'  Administration  entirely,  may  be  administered  through  a 
^ardianshlp  under  the  general  laws,  it  is  expressly  made  subject  to  the 
terms  and  conditions  of  Chapters  293  and  294.  This  being  true,  I  am  of  the 
opinion  that  Section  294.11.  Florida  Statutes,  1941,  should  be  applied  and 
its  requirements  compUed  with,  at  and  for  the  fees  therein  mentioned. 

From  the  above  and  foregoing  statutes,  matters  and  things  we  are  of 
the  opinion  that: 

1.  The  ten  ($10,00)  dollar  flat  fee,  provided  for  by  Section 
294.11,  Florida  Statutes,  1941,  is  applicable  to  all  guardianships 
of  veterans'  estates  had  under  Chapters  293  and  294,  Florida 
Statutes,  1941;  and  to  all  guardianships  of  veterans'  estates  had 
under  the  general  Guardianship  Laws  where  the  only  estate  to 
be  administered  was  received,  or  derived,  from  funds  received  from 
the  Veterans'  Administration. 

2.  It  is  necessary  to  record  the  application  for  guardianship, 
but  not  the  oath  of  the  guardian,  in  all  proceedings  under  Chapters 
293  and  294,  Florida  Statutes,  1941;  but  it  is  not  necessary  to  record 
either  the  petition  or  oath  in  proceedings  under  the  general  laws. 

3.  In  guardianship  proceedings  under  the  general  laws  wherein 
the  general  estate  of  Uie  ward  is  being  administered  together  with 
funds  or  property  derived  from  the  Veterans'  Administration,  the 
funds  or  property  derived  from  the  Veterans'  Administration  should 
not  be  required  to  bear  any  of  the  expenses  of  administering  the 
general  estate  of  the  ward. 

In  conclusion  permit  me  to  state  that  I  am  only  permitted  by  law  to 
render  official  opinions  to  state  officers,  boards  and  commissions;  for 
which  reason  this  opinion  should  be  taken  and  considered  as  unofficial. 


CHAPTER  XVII 
DRAINAGE 

GENERAL 

September  26.  1944.— 044-289. 

EVERGLADES  DRAINAGE  DlffTRICT 

QUESTION:  May  the  Clerk  of  the  Circuit  Court  continue  to  issue 
tax  deeds,  without  public  or  auction  sale,  under  Section  8.  Chapter  20658, 
Acts  of  1941,  as  he  was  empowered  to  do  by  Section  62,  Chapter  14717,  Acts 
of  1931? 

To  Hoiinrnble  John  8.  BurTVftI,  Fort  Lauderdale,  Florida: 

Section  62  provides  for  the  issuance  of  tax  deeds,  after  certain  publi- 
cation of  notice  of  application  therefor,  to  the  holder  of  any  tmredeemed 
certificate  sold  for  drainage  taxes,  and  It  does  not  appear  that  public  auc- 
tion, inviting  competitive  bidding,  is  required  thereunder. 

Upon  a  search  made  for  the  purpose  of  determining  whether  this 
section  has  been  affected  in  any  manner  by  subsequent  legislation,  you 
are  advised  that  in  my  judgment  it  is  unaffected  by  any  later  enactments, 
except  as  the  redemption  time  of  certain  certiflcates  may  have  been  ex- 
tended by  Section  11,  Chapter  17902,  Acts  of  1937.  as  amended  by  Section 
1,  Chapter  19276,  Acts  of  1939. 

It  is  my  opinion,  therefore,  that  after  publication  of  the  notice  of 
application  runs  for  the  required  time,  a  tax  deed  may  be  issued  by  the 
Clerk  upon  application  of  a  holder  of  a  valid  unredeemed  tax  certificate. 

February  4,  1943. — 043-39. 

SCHOOL  LANDS — DRAINAGE  TAXES 

QUESTION;  Are  school  lands  subject  to  the  payment  of  drainage 
taxes? 

To  Hontyrahle  Nathan  lHayo,  Comrawswncr  of  AffricHltitre: 

It  appears  from  the  request  for  opinion  that  the  lands  In  question  were 
granted  to  the  State  for  school  purposes,  under  the  provisions  of  the  act 
of  the  Congress  of  the  United  States,  approved  March  3,  1845,  and  have 
never  been  conveyed  by  the  State  or  any  of  its  agencies. 

It  is  my  opinion  that  such  lands  are  not  subject  to  the  payment  of  a 
drainage  tax  as  any  attempt  to  enforce  a  drainage  levy  against  such  lands 
would  be  contrary  to  Sections  4  and  5,  Article  Xn  of  the  Constitution  of 
the  State  of  Florida.     tSee  Southern  Drainage  District  vs.  State,  112  So. 
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CHAPTER  XVIIl 
MOTOR  VEHICLES 

TRAFFIC  ON  HIGHWAYS 

August  28,  1944.— 044-255. 

DRUNKEN  DRIVING— PROSECUTION 

QUESTION:  1.  Was  Section  860.01,  Florida  Statutes,  1941,  repealed 
by  Section  20,  Chapter  20578,  Laws  of  Florida.  Acts  of  1941,  now  appearing 
as  Section  317.20,  Florida  Statutes,  1941? 

2.  If  Section  860.01,  Florida  Statutes,  1941,  was  repealed  by  the 
aforesaid  section  of  the  1941  Act,  then,  was  It  revived  and  reinstated  by 
Section  7,  Chapter  22000,  Laws  of  Florida,  Acts  of  1943,  which  purported 
to  amend  it? 

3.  If  Sections  317,20  and  860.01,  Florida  Statutes,  1941,  are  each  still 
in  full  force  and  effect,  under  which  section  shall  offenses  for  drunken 
driving  be  prosecuted? 

To  Honorable   Oeorge  R.  Hiieholk,  County  Protecmttiig  Attorney, 

Brndenton,  Florida: 

1.  Section  860.01,  Florida  Statutes,  1S41,  defines  several  offenses 
(Patterson  v.  State,  128  Fla.  539,  175  So.  730).  The  offenses  seem  to  be 
(a)  driving  a  motor  vehicle  while  in  an  intoxicated  condition,  (b)  driving 
a  motor  vehicle  when  under  the  influence  of  intoxicating  liquors  to  such 
an  extent  as  to  deprive  the  driver  of  full  possession  of  his  normal  faculties, 
(c)  damaging  the  property  or  persons  of  others  when  driving  a  motor 
vehicle  while  intoxicated,  and  (d)  causing  the  death  of  another  when 
driving  a  motor  vehicle  while  intoxicated.  Section  317.20  defines  three 
offenses,  two  of  which  are  connected  with  narcotic  drugs  and  the  other 
prohibiting  the  driving  of  a  motor  vehicle  when  under  the  influence  of 
intoxicating  liquors  to  the  extent  that  one's  normal  faculties  are  impaired. 
Prom  this  analysis  of  the  two  sections,  we  find  that  Section  860.01  defines 
four  offenses  against  driving  while  intoxicated,  unless  the  offenses  desig- 
nated as  (a)  and  (b)  above  be  construed  as  one  and  the  same  offense.  The 
language  in  the  statutes  indicates  a  possible  intent  to  charge  two  offenses 
instead  of  one.  There  is  nothing  in  Section  317.20  relating  to  damaging 
property  or  persons,  or  causing  the  death  of  persons,  as  is  contained  in 
Section  860,01.  Repeals  by  Implication  are  not  favored  {State  v.  Gadsden 
County.  63  Fla.  620,  58  So.  232),  and  require  that  there  be  a  positive  incon- 
sistency or  repugnancy  between  the  two  laws  (State  v.  Cone,  139  Pla.  437, 
190  So,  689) .  It  is  therefore  clear  that  Section  317.20  did  not  repeal  Section 
860.01  in  its  entirety,  because  Section  860.01  charged  offenses  not  included 
in  Section  317,20.  fCalhoun  v.  Baden,  Fla.  15  So.  2nd.  444).  The  mere 
fact  that  one  may  be  indicted  under  two  different  statutes  does  not  make 
the  statutes  repugnant  to  each  other  (Young  v.  State,  141  Fla.  529,  142 
Fla.  361,  195  So,  569),  The  Legislature  itself  seems  to  have  construed 
Section  860.01  as  having  remained  in  full  force  and  effect  when  it  amended 
said  section  in  1943.  I  am.  therefore,  of  the  opinion  that  both  sections 
remain  in  full  force  and  effect. 

2.  Having  held  that  Section  860.01  was  not  repealed  by  the  subse- 
quent Act,  no  question  of  revival  or  reinstatement  is  presented,  therefore 
the  second  question  needs  no  answer. 

3.  Indictment  for  causing  injury  to  persons  or  property,  or  causing 
the  death  of  persons,  is  not  covered  by  the  provisions  of  Section  317.20, 


BIENNIAL  REPORT  OP  THE  ATTORNEY  QENERAL  311 


so  that  indictments  for  those  offenses  can  be  filed  under  that  section.  This 
being  true,  indictments  for  such  offenses  must  be  filed  under  Section  860.01 
or  some  other  applicable  law.  There  are  doubtless  many  charges  of  drunken 
driving  which  may  be  prosecuted  under  either  Section  317.20  or  Section 
860.01.  The  choice  of  the  section  under  which  prosecution  is  to  be  had 
would  seem  to  be  left  to  the  discretion  of  the  prosecutor. 

MOTOR  VEHICLE  COMMISSIONEB 

August  17.  1943. — 043-211. 

FUNDS  TRANSFERRED — OFFICE  EXPENSES;   PATMEaiT 

QUESTION;  Does  the  Act  passed  by  the  1943  Legislature  transferring 
$26,635,89  from  the  Auto  Theft  Refund  Fund  to  the  Auto  Theft  Expense 
Fund,  authorize  use  of  this  money  for  the  payment  of  current  bills  ordina- 
rily paid  from  the  Auto  Theft  Expense  Fund? 

To  Honorable  Benrf  J.  Driffgert,  Motor  Vehicl*  CommU0iotitr : 

The  Act  to  which  you  refer  is  Chapter  22043,  Laws  of  Florida,  Acts 
of  1943,  and  the  provision  therein  which  is  applicable  to  the  question  sub- 
mitted, reads  as  follows; 

"(a)  All  moneys  credited  to  the  Auto  Theft  Refund  Fund  are 
transferred  to  and  shall  become  a  part  of  the  Auto  Theft  Expense 
Fund  as  provided  by  Section  319.08  of  the  Florida  Statutes,  1941." 

Inasmuch  as  the  Legislature,  by  Chapter  22043,  has  caused  said  moneys 
to  be  transferred  and  made  a  part  of  the  Auto  Theft  Expense  Fund,  it  Is 
my  opinion  that  they  may  be  used  as  provided  in  said  Section  319.08,  which 
section  expressly  authorizes  payment  of  specified  current  expenses  of  your 
office  out  of  such  fund. 

March  14,  1944.-044-77. 

TEMPORARY  LICENSE  PLATES 

QUISnON;  Has  the  Motor  Vehicle  Commissioner  authority  to  issue 
a  license  plate  to  a  plaintiff  who  has  recovered  possession  of  a  motor  ve- 
iiicle  under  a  writ  of  replevin,  pending  trial? 

To  Honorable  Henry  J.  Driggerr,  Motor  Vehicle  CommUtnontrr : 

Ordinarily  the  statutes  contemplate  that  when  property  is  replevied 
it  may  be  used  by  the  party  replevying  the  same  pending  outcome  of  the 
Utigation,  subject  however  to  damages  being  recovered  for  its  use  In  case 
it  is  finally  determined  in  the  replevin  action  that  it  was  wrongfully  re- 
plevied. 

In  this  situation  I  thinlc  that  you  would  be  authorized  to  accept  an 
application  from  the  plaintiff  in  replevin  setting  up  the  facts  of  the  case 
and  you  would  then  be  authorized  to  register  the  automobile  in  his  name 
temporarily  pending  the  outcome  of  the  litigation.  Based  on  such  an 
application  and  registration  you  would  be  authorized  to  accept  from  tiw 
plaintiff  the  required  amount  for  a  license  plate  and  issue  him  some  form 
of  special  license  to  be  determined  by  you  without,  however,  issuing  a  cer- 
ttflcate  of  title,  such  Ucense  to  continue  in,  effect  until  the  llt^ation  in- 
volving the  right  of  possession  to  the  motor  vehicle  has  been  finally  adjudi- 
cated as  provided  in  the  replevin  statutes. 

This  opinion  does  not  modify  in  any  way  my  opinion  to  you  of  August 
7,  1942,  in  which  I  advised  that  whenever  a  court  of  competent  Jurisdiction 
has  entertained  a  replevin  action  no  new  title  certificate  should  be  issued 
covering  the  motor  vehicle  until  the  Court  has  determined  the  question  of 
ownership  and  right  of  possession.  That  opinion  referred  to  regular  motor 
vehicle  title  certificates  which  unconditionally  determined  the  question  of 
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title,  whereas  this  opinion  holds  that  under  the  statutes  temporary  licenses 
may  be  Issued  covering  replevied  motor  vehicles  pending  the  litigation 
without  prejudice  to  the  rights  of  either  of  the  parties  to  the  action. 

TITLE  CERTIFICATES 

January  22,  1943. — 043-26. 

ABANDONED  VEHICLES— SEIZURE  AND  SALE 

QUESTION:  The  City  of  Miami  Beach,  Florida  has  enacted  an  ordi- 
nance providing  for  the  seizure  and  sale  of  abandoned  motor  vehicles. 
Should  the  Motor  Vehicle  Commissioner  issue  a  title  certificate  to  a  pur- 
chaser at  a  sale  made  pursuant  to  the  provisions  of  such  ordinance  upon 
proper  proof  being  made? 

To  Honorable  Henri/  J.  Driggem,  Motor  Vehtch  CnrnmiKninitfT : 

The  Motor  Vehicle  Commissioner  in  determining  the  ownership  of  a 
motor  vehicle  for  the  purpose  of  issuing  a  title  certificate,  is  without 
authority  to  inquire  into  the  validity  of  a  city  ordinance  pursuant  to  which 
such  motor  vehicle  was  purchased  by  the  applicant  for  a  title  certificate, 
as  this  is  a  matter  which  can  only  be  judicially  determined  by  the  courts. 

I  am  therefore  of  the  opinion  that  where  a  city  enacts  an  ordinance 
providing  for  the  seizure  and  sale  of  abandoned  motor  vehicles,  the  pur- 
chaser of  a  motor  vehicle  at  a  sale  made  pursuant  to  such  ordinance  is 
entitled  to  have  a  title  certificate  issued  to  him  for  such  motor  vehicle, 
upton  proper  application  being  made  therefor  and  sufficient  information 
being  furnished  the  Motor  Vehicle  Commissioner  to  disclose  the  existence 
of  the  ordinance  and  the  purchase  of  the  motor  vehicle  by  the  applicant 
at  such  sale,  unless  such  ordinance  has  been  declared  invalid  or  uncon- 
stitutional by  a  court  of  competent  jurisdiction. 

November  29,  1944.— 044-332. 

PEE  FOR  RECORDING  SATISFACTION  OF  A  LIEN 

QUESTION;  Is  it  the  duty  of  the  debtor  or  the  creditor  Hen  holder 
or  his  or  its  assignee  to  pay  the  50c  fee  to  the  Motor  Vehicle  Commis- 
sioner for  recording  satisfaction  of  a  lien  on  a  motor  vehicle,  after  the 
debt  secured  thereby  has  been  discharged? 

To  HonoTuhle  Henry  J,  Driffgen,  Motor  Vehicle  Comniheiovfr : 

It  is  my  opinion  based  on  the  provisions  of  Sections  319.16,  319.19, 

701.03.  and  701.04.  Florida  Statutes,  1941.  read  in  pari  materia,  as  well  as 
the  departmental  construction  adhered  to  since  the  enactment  of  Chapter 
20917,  Acts  of  1941,  that  it  is  the  responsibility  of  the  lien  holder  (creditor) 
or  his  or  its  assignee  to  pay  the  50c  fee  for  recording  the  satisfaction. 

OCENSES 

March  27,  1943.— 043-92. 

ARMY  POST    EXCHANGE   OPERATING   TRANSPORTATION    LINE 

QUESTION:  Is  a  motor  vehicle  owned  by  a  United  States  Army 
Post  Exchange  and  operated  by  such  Post  Exchange  over  fixed  routes 
outside  of  an  army  base  transporting  civilian  workers  to  and  from  sudi 
army  base  for  a  fixed  charge,  required  to  purchase  a  Florida  motor  vehicle 
license  plate? 

To  Honorable  Henri/  J.  li  rigger  a.  Motor  Vehicle  Commi»>ioner: 

All  motor  vehicles  opei-ated  within  the  State  of  Florida  are  required 
to  have  a  Florida  motor  vehicle  license  plat«,  with  certain  specified  excep- 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


313 


tions.  The  pertinent  part  of  Section  320.10,  Florida  Statutes,  1941,  relat- 
ing to  exemption  of  motor  vehicle  license  plates,  reads  as  follows:  "  .  .  , 
owned  and  operated  by  the  federal  government." 

The  Supreme  Court  of  the  United  States  has  said  that  a  United  States 
Army  Post  Exchange  is  an  arm  of  the  Federal  Government.  However,  that 
court  also  said  that  the  object  of  a  Post  Exchange  is  to  provide  convenient 
and  reliable  sources  where  soldiers  can  obtain  their  ordinary  needs.  When 
a  United  States  Army  Post  Exchange  operates  a  transportation  Une  outside 
of  an  army  base  transporting  civilians  for  which  they  make  a  charge,  such 
Post  Ex  charge  is  engaging  In  activities  outside  of  the  object  of  an  Army 
Post  Exchange. 

I  am  therefore  of  the  opinion  that  a  motor  vehicle  owned  by  a  United 
States  Army  Post  Exchange  and  operated  by  such  Post  Exchange,  outside 
of  an  army  base,  and  within  the  State  of  Florida,  transporting  civilians 
for  a  charge,  is  required  to  have  a  Florida  motor  vehicle  license  plate,  as 
provided  by  the  laws  of  this  state. 

May  21,  1943.— 043-114. 

FEDERAL  GOVERNMENT  VEHICLES— EXEMPTION 

QUESTION:  Should  a  motor  vehicle  owned  by  the  Federal  Oovem- 
ment  and  operated  by  a  certain  Nickel  Company  be  required  to  purchase  a 
Florida  motor  vehicle  license  plate? 

To  Honorable  Henry  J.  Driggtrt.  Motor  Vehielf  Cotnmitnioner  : 

All  motor  vehicles  operated  within  the  State  of  Florida  are  required 
to  have  a  Florida  motor  vehicle  license  plate,  with  certain  specified  excep- 
tions. The  pertinent  part  of  Section  320.10,  Florida  Statutes,  1941,  relating 
to  the  exemption  of  motor  vehicles  from  the  purchase  of  license  plates, 
reads  as  follows:   "...  owned  and  operated  by  the  federal  government." 

I  have  examined  the  contracts  between  the  said  Nickel  Company  and 
the  Defense  Plant  Corporation  and  find  nothing  contained  therein  suffi- 
cient to  bring  the  motor  vehicles  operated  in  this  state  by  said  Nickel  Com- 
pany within  the  exemption  provided  by  Section  320.10,  supra. 

I  am  therefore  of  the  opinion  that  any  motor  vehicle  owned  by  the 
Federal  Government  and  operated  by  the  Nickel  Company  is  required  to 
have  a  motor  vehicle  license  plate  as  provided  by  the  laws  of  the  State 
of  Florida,  If  and  when  such  motor  vehicle  is  operated  In  the  State. 

March  27,  1943.— 043-91. 

FEDERAL  GOVERNMENT  VEHICLES^-LEASE  TO  INDIVIDUALS; 

CORPORATIONS 

QUESTION:  Should  a  motor  vehicle  owned  by  the  Federal  Govern- 
ment and  leased  or  rented  to  a  private  Individual  or  corporation  be  required 
to  purchase  a  Florida  motor  vehicle  license  plate? 

To  Honorable  Henry  J,  Driggera,  Motor  Vekieh  CommimioneT: 

All  motor  vehicles  operated  within  the  State  of  Florida  are  required 
to  have  a  Florida  motor  vehicle  license  plate,  with  certain  specified  excep- 
tions. The  pertinent  part  of  Section  320.10,  Florida  Statutes,  1941,  relating 
to  exemption  of  motor  vehicle  license  plates,  reads  as  follows:  "  ,,  .  owned 
and  operated  by  the  federal  government." 

I  am  therefore  of  the  opinion  that  any  motor  vehicle  owned  by  the 
Federal  Ckivemment  which  has  been  leased  or  rented  by  it  to  anyone  other 
than  a  branch  of  the  Federal  Government  is  required  to  have  a  motor 
vehicle  license  plate  as  provided  by  the  laws  of  the  State  of  Florida.  If  and 
when  such  motor  vehicle  is  operated  in  this  state. 
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October  21,  1943.— 043-279. 

FEDERAL  OOVERNMENT  VEHICLES  PRIVATEiLY  OPERATETI 

QUESTION:  Are  motor  vehicles  owned  by  the  Federal  Government 
and  leased  to  govenunental  agencies  but  which  are  operated  on  the  public 
highways  of  the  State  by  a  Florida  corporation,  exempt  from  state  motor 
vehicle  U cense  taxes  Inasmuch  as  these  agencies  are  corporate  agencies 
of  the  Federal  Government,  created  by  the  Reconstruction  Finance  Cor- 
poration? 

To  Honorable  Henry  J.  Driggeri,  Motor  Vehicle  CofnmUnotier : 

I  have  examined  a  copy  of  the  agency  agreement  between  a  Defense 
Supplies  Corporation  and  a  Florida  Pipeline  Company,  to  which  agreement 
another  pipeline  company,  a  Delaware  corporation,  is  also  a  party.  The 
two  companies  last  mentioned  are  private  corporations.  It  is  stated  in  the 
agency  agreement  that  the  Delaware  Company  is  the  parent  company 
of  the  Florida  Pipeline  Company.  It  is  also  well  known  that  the  Delaware 
Company,  which  is  closely  affiliated  with  two  oil  corporations,  operates 
its  own  pipeline  system  from  a  town  In  North  Florida  into  the  State  of 
Georgia. 

The  agency  agreement  provides  that  for  the  duration  of  the  war  the 
two  private  corporations  will  complete,  manage,  operate  and  mamtain  the 
common  carrier  petroleum  pipeline  system  of  the  Defense  Plant  Corpo- 
ration which  it  has  leased  to  the  Defense  Supplies  Corporation,  The 
system  extends  from  Carrabelle  across  the  State  to  Jacksonville,  Florida. 
Under  the  arrangement  the  motor  vehicles  of  the  Defense  Plant  Cor- 
poration leased  to  the  Defense  Supplies  Corporation  are  turned  over  to 
the  Florida  Pipeline  Company  to  operate  and  use  in  coimection  with  the 
performance  of  its  part  of  the  agency  agreement  in  completing,  managing 
and  operating  the  system. 

In  the  agency  agreement  it  is  provided  that  the  Florida  Pipeline 
Company  will  pay  taxes  on  its  own  account  but  it  will  not  pay  taxes  on  the 
account  of  the  Defense  Supplies  Corporation  unless  the  same  are  approved 
by  the  latter,  since  the  Defense  Supplies  Corporation  is  an  agency  of  the 
Federal  Government  and  exempt  from  general  taxation. 

It  is  true  that  the  Defense  Plant  Corporation  and  the  Defense 
Supplies  Corporation  are  exempt  from  certain  taxes,  (see  Section  610, 
Title  15,  Commerce  and  Trade,  U.  S.  C.  A.)  and  It  is  conceded  that  the 
motor  vehicles  of  this  government  corporations  ordinarily  are  exempt 
from  State  motor  vehicle  license  taxes.  Moreover,  Section  320.10,  Florida 
Statutes,  1941,  provides  that  motor  vehicles  owned  and  operated  by  the 
Federal  Government  shall  not  be  required  to  pay  motor  vehicle  license 
taxes. 

In  this  instance,  two  private  corporations  are  engaged  by  a  govern- 
ment corporation  under  said  agency  agreement  to  take  over  for  the 
duration  of  the  war  the  management,  operation  and  maintenance  of  a 
common  carrier  pipeline  system,  to  prescribe  tariff  rates,  select  manage- 
ment personnel  and  employees,  fix  salaries  and  operating  expenses  sub- 
ject only  to  the  supervisory  regulation  of  the  government  corporation.  It 
is  true  that  the  agency  agreement  provides  that  the  two  private  concerns 
shall  operate  the  pipeline  system  without  fees,  profit,  or  other  remuner- 
ation, yet  it  is  provided  that  the  government  corporation  will  fully  reim- 
burse the  private  corporations  for  all  salaries,  costs  and  expenses  incurred 
in  the  management,  operation,  and  maintenance  of  the  conunon  carrier 
pipeline  system.  Under  the  agency  agreement  the  private  corporations 
will  operate  and  use  these  motor  vehicles  just  as  if  they  had  legal  title 
to  them  in  carrying  out  their  engagements  under  the  contract.  For  all 
practical  purposes  the  govermnent '  has  turned  the  management  and 
operation  of  the  system  over  to  private  management  for  the  duration  of 
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the  war,  and  If  not  for  private  gain,  certainly  for  considerations  bene- 
ficial to  the  private  corporations  and  their  affiliates. 

In  such  a  situation.  It  is  my  opinion  that  the  private  corporations 
should,  by  reason  of  the  protection  and  benefits  they  receive  from  the 
State  Government,  including  the  use  of  its  highways,  pay  on  their  own 
account  motor  vehicle  license  taxes  on  the  motor  vehicles  turned  over  by 
the  government  corporation  to  them  for  operation  and  use,  Just  as  other 
private  corporations  operating  motor  vehicles  in  the  performance  of  their 
corporate  businesses  are  required  to  pay  such  taxes  as  a  part  of  the  con- 
tribution made  by  private  taxpayers  to  defray  the  costs  of  State  Gov- 
ernment. 

The  Federal  Government  cannot  by  an  agency  contract  transfer  it« 
statutory  exemption  from  State  taxation  to  private  corporations.  See 
61  C.  J.  404. 

The  fact  that  the  titles  to  the  motor  vehicles  remain  in  the  govern- 
ment corporation  while  they  are  used  by  the  private  corporations  does 
not  affect  the  situation.   Jn  61  C.  J.  page  361,  it  Is  stated: 

"But  when  fajeral  property  is  placed  In  a  private  enterprise 
for  gain,  the  immunity  has  no  application.  So  the  State  may  tax 
.  .  .  property  the  legal  title  to  which  is  In  the  United  States  but  the 
beneficial  ownership  Is  in  another." 

For  general  statements  concerning  the  liabtUty  for  state  taxation 
of  private  contractors  and  agents  of  the  Federal  Government  see  18  A.  L. 
R,  1163,  97  A,  L.  R.  1257  and  114  A.  L.  R.  347. 

In  my  opinion  you  should  require  the  private  corporations  to  secure 
proper  license  plates  for  these  motor  vehicles  during  the  period  in  which 
they  are  used  and  operated  by  such  corporations. 


November  6,  1943. — 043-302. 

NONRESIDENTS  EMPLOYED  IN  THE  STATE — LIABILrrY 

QUESTION:  Are  nonresidents  liable  for  motor  vehicle  license  taxes 
when  they  accept  gainful  employment,  or  engage  in  any  trade,  profession 
or  occupation  in  this  state  but  receive  compensation  for  their  work  from 
employers  or  others  residing  outside  the  State? 

To  BonorabU  Henry  J.  Driggert.  Motor  Vehicle  Commimioner: 

Section  3 2 0.3 S,  Florida  Statutes,  1941,  provides: 

"In  every  case  where  a  nonresident  shall  accept  employment  or 
engage  tn  any  trade,  profession  or  occupation  in  the  State  of  Florida, 
such  nonresident  shall  be  required  to  register  his  motor  vehicles  in 
this  State  if  such  motor  vehicles  are  proposed  to  be  operated  on  the 
highways  of  the  State  of  Florida." 

You  will  note  that  this  section  does  not  provide  any  exemption  for 
such  nonresidents  based  on  whether  or  not  compensation  Is  received  from 
employers  or  others  residing  in  the  State  or  outside  of  the  State. 

It  is,  therefore,  my  opinion  that  nonresidents  employed  or  engaged 
in  trades,  professions,  or  ocupatlons  In  this  state  are  not  exempt  from 
State  motor  vehicle  license  taxes  because  they  receive  compensation 
for  their  work  or  services  from  employers  or  others  residing  outside  of 
this  state. 
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September  7,  1944. — 044-264. 

TOWED  "VKHICLES 

QUESTION:  1.  Is  a  motor  vehicle  license  tag  required  on  a  motor 
vehicle  that  is  being  towed  on  the  public  highways  by  another  licensed 
motor  vehicle? 

2.  If  it  Is  my  opinion  that  such  a  license  is  not  required  on  the 
towed  vehicle,  would  the  answer  be  different  if  the  vehicle  being  towed 
has  freight  In  it? 

To  Honorable  Va»>ar  B.  Carlton,  County  Judge,  Brevard  County, 
TUttxville,  F!orid4T : 

In  view  of  the  definition  of  a  "motor  vehicle,"  a  "trailer"  and  a  "truck" 
In  Section  320.01,  Florida  Statutes,  1641,  it  is  my  unofficial  opinion  that 
if  a  motor  vehicle  is  towed  by  another  vehicle  on  the  public  highways 
for  some  commercial,  agricultural  or  similar  purpose  (except  for  the 
mere  repair,  storage  or  delivery  of  the  towed  vehicle),  irrespective  of 
whether  or  not  it  is  loaded  with  freight,  it  should  carry  a  motor  vehicle 
license  tag;  provided,  of  course,  that  such  towing  is  not  in  an  isolated 
case  and  is  contemplated  for  repetition. 

In  Isolated  instances  where  the  motor  vehicle  is  towed  for  a  short 
distance  for  the  sole  purpose  of  placing  it  in  garage  for  repairs  or  in 
order  to  store  it,  or  where  it  is  towed  in  order  to  deliver  it  into  the  keep- 
ing of  another  person,  I  think  that  the  practical  administration  of  the 
motor  vehicle  laws  will  admit  of  such  exceptional  instances  and  that 
such  towing  is  permissible  without  securing  a  Ucense  tag  for  the  motor 
vehicle. 

HIGHWAY  PATROL 

August  23,   1943. — 043-231. 

TRAFFIC  CASES — PATROLMEN;  JUSTICES  OF  THE  PEACE 

QUESTION:  Should  patrol  officers  of  the  Florida  Highway  Patrol 
take  traffic  cases,  where  arrests  are  made  by  the  patrol  officers,  before 
Justices  of  the  Peace? 

To  Honorable  J.  J,  Gitliom.  Dirfetut,  Dfptirtjnenl  of  Public  SafHy: 

Section  321.05,  Florida  Statutes,  1941,  requires  patrol  officers  of  the 
Florida  Highway  Patrol  to  immediately  deliver  to  the  Sheriff  of  the 
county  at  the  county  seat  any  person  arrested  by  a  patrol  officer  for 
violating  a  State  Traffic  Law,  or  that  the  appearance  bond  of  the  person 
arrested,  in  case  he  is  released  on  bond,  be  immediately  delivered  to  the 
Sheriff. 

Section  901.23,  Florida  Statutes,  1941,  (Section  23,  Chapter  19554, 
Acts  of  1939,  the  Criminal  Procedure  Act  of  1939  >  provides  that  an 
officer  who  has  arrested  a  person  without  a  warrant,  shall  without  un- 
necessary delay  take  the  person  arrested  before  the  nearest  or  most  ac- 
cessible magistrate  having  jurisdiction  in  the  county  in  which  the  arrest 
occurs,  and  shall  make  before  the  magistrate  a  complaint  which  should 
set  forth  the  facts  showing  the  offense  for  which  the  person  was  arrested ; 
or,  if  that  magistrate  is  absent  or  unable  to  act,  before  the  nearest  or 
most  accessible  magistrate  in  the  same  county. 

The  Sheriff  is  the  executive  officer  of  all  courts  in  the  county  (except 
Municipal  Courtsl  created  by  the  Laws  and  Constitution  of  Florida,  in- 
cluding the  Justice  of  the  Peace  Court  (Section  37.16,  Florida  Statutes, 
1941).   The  Constable  is  of  corresponding  status  in  that  court. 

The  statutes  dealing  with  the  Highway  Patrol  wliich  prescribe  the 
concomitant  duties  of  the  patrol  officers  and  the  Sheriffs  do  not  undertake 
in  any  way  to  restrict  the  taking  of  traffic  cases  where  arrests  are  made 
by  patrol  officers  to  any  particular  court  having  jurisdiction,  including 
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Justice  of  the  Peace  Courts.  The  provisions  of  the  Criminal  Procedure 
Act  of  1939,  commonly  known  as  the  Criminal  Code,  apply  with  the  s&me 
force  to  State  Traffic  Law  violation  cases  as  they  do  to  other  criminal 
cases,  and  govern  the  commitment,  court  iurisdiction  and  venue  of  traffic 
eases. 

wnile  the  statutes  do  not  specify  any  particular  court  or  courts, 
having  jurisdiction,  in  which  such  traffic  cases  should  be  taken,  since  the 
persons  arrested  by  the  patrol  officers  or  their  appearance  bonds  are 
required  to  be  delivered  to  the  Sheriff,  it  follows  that  the  statutes  con- 
template that  the  patrol  officers  should  work  in  close  cooperation  with 
the  Sheriffs  in  taking  these  traffic  cases  into  court,  and  for  that  purpose 
it  is  advisable  that  an  appropriate  procedure  be  formulated  by  your 
Department  and  each  Sheriff  for  the  convenient  and  efficient  handling 
of  such  cases  in  the  local  courts  having  concurrent  Jurisdiction. 

DRIVERS'  LICENSES 

March  30,  1943.— 043-90. 

DIRECTOR — DEPARTMENT  OP  PUBLIC  SAFETY 

QUESTION:  What  is  the  authority  of  the  Director  of  the  Depart- 
ment of  Public  Safety  over  the  supervisor  and  employees  of  the  Drivers* 
License  Division? 

To  Hoitorabh  J.  J.  Gilliam,  Director,  Department  of  Public  Bafeiif: 

Chapter  321.  Florida  Statutes,  1841,  the  Highway  Patrol  Law,  and 
Chapter  322,  Florida  Statutes,  1941,  the  Drivers'  License  Law,  were  both 
enacted  at  the  same  time  and  as  a  part  of  the  same  bill.  Chapter  20451, 
Acts  of  1941. 

Subsection  (2>  of  Section  321.01,  Florida  Statutes,  1941.  reads  as  fol- 
lows: 

"The  Department  of  E»ublic  Safety  shall  consist  of  two  divisions 
as  follows:    (a)   Division  of  the  Florida  highway  patrol  and   <b) 
Division  of  state  motor  vehicle  drivers'  licenses." 
The  pertinent  part  of  Section  321.01.  Florida  Statutes.  1941.  reads  as 
follows: 

"The  board  shall  employ  a  director  of  the  State  department  of 
public  safety,  who  shall  also  be  the  commander  of  the  Florida  high- 
way patrol  ..." 

The  pertinent  part  of  Section  322.02.  Florida  Statutes.  1941.  reads  as 
follows : 

"The  board  shall  employ  a  supervisor,  and  he  is  hereby  charged 
with  the  duty  of  serving  as  the  executive  officer  of  the  division  of 
state  motor  vehicle  drivers'  licenses,  department  of  public  safety. 
insofar  as  the  administration  of  this  chapter  is  concerned.    He  shall 
be  subject  to  the  supervision  and  direction  of  the  director  of  said 
department  of  public  safety,  and  his  official  actions  and  decisions 
as  executive  officer  shall  be  conclusive  unless  the  same  are  super- 
seded or  reversed  by  said  director,  the  executive  txiard.  or  by  a 
court  of  competent  jurisdiction.    The  executive  board,  thpoOgh  its 
director,  shall  make  and  adopt  rules  and  regulations  for  U^e  orderly 
administration  of  this  chapter." 
The  Director  of  the  State  Department  of  Public  Safety  is  Director  of 
both  the  Division  of  the  Florida  Highway  Patrol  and  the  Division  of  State 
Motor  Vehicle  Drivers'  Licenses. 

I  am  therefore  of  the  opinion  that  the  Director  of  the  Department  of 
Public  Safety  has  full  authority  over  the  Division  of  State  Motor  Vehicle 
Drivers'  Licenses,  and  all  employees  thereof,  including  the  supervisor,  are 
under  his  supervision  and  direction,  subject  only  to  the  orders  of  the 
Executive  Board. 
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August  29,   1944.— 044-257. 

NONRESIDENT  MTLTTARY   PERSONNEL   STATIONED   WITHIN   THE 

STATE 

QUESTION :  What  is  the  position  of  the  State  of  Florida  with  respect 
to  Public  Act  415,  18th  Congress,  approved  July  3.  1944,  amending  Section 
514  of  the  Soldiers'  and  Sailors'  Relief  Act,  providing  that  personal  property 
of  military  personnel  stationed  in  this  state  who  are  residents  of  other 
states,  shall  not  be  subject  to  taxation  in  this  state,  with  certain  exceptions, 
insofar  as  said  Act  of  Congress  affects  laws  of  the  State  imposing  motor 
vehicle  licenses  on  such  persons  and  their  dependents? 

To  Commander  H.  T.  Bodgskin,  U.  8.  Naval  Air  Station,  DeLand,  Florida: 

Opinions  rendered  by  me  to  persons  other  than  state  or  county  ofTlcdals 
are  necessarily  unofficial. 

In  answer  to  your  question  I  call  attention  to  the  fact  that  said  Act 
of  Congress  permits  local  taxation  of  personal  property  in  certain  situations 
and  that  the  State  Laws  imposing  motor  vehicle  licenses  permit  exemptions 
to  nonresidents.  Therefore,  both  the  Federal  Act  and  said  State  Laws 
contemplate  considerable  practical  departmental  administration  to  meet 
the  various  conditions  and  contingencies  that  necessarily  will  arise  under 
said  laws.  Furthermore,  it  is  my  unofficial  opinion  that  the  Act  of  Con- 
g^ress  and  the  State  Motor  Vehicle  License  Laws,  because  of  the  exemptions 

allowed  nonresidents  by  our  State  Laws  and  because  of  the  exceptions  in 
the  Federal  Act  permitting  personal  property  taxation,  by  the  State,  of 
nonresident  military  personnel  stationed  within  the  State,  in  certain  cases, 
can  be  harmonized  and  given  separate  fields  of  operation  so  that  the 
Federal  Act  and  the  State  Laws  will  not  be  brought  into  conflict. 

I  think  that  this  has  been  accomplished  by  the  Bulletin  of  the  Motor 
Vehicle  Department  of  the  State  of  Florida  dated  August  24,  1944  (copy 
of  which  is  enclosed),  which  fairly  and  reasonably  covers  the  practical 
administration  of  the  subject  matter  and  avoids  a  conflict  between  the 
Federal  Act  and  the  State  Laws  and  the  necessity  for  an  opinion  dealing 
with  questions  concerning  the  delegated  and  reserved  powers  of  the  Fed- 
eral and  State  Governments. 

As  to  drivers'  licenses,  Section  322,04,  Florida  Statutes,  1941,  exempts 
a  nonresident  who  has  in  his  Immediate  possession  a  valid  operator's  license 
issued  to  him  in  his  home  state. 

Pebruai^  1,  1943. — 043-31. 

SCHOOL  BUSSES— ISSUANCE  OP  TEMPORARY  LICENSE 

QUESTION:  Many  school  officials  are  unable  to  secure  the  services 
of  bus  drivers  with  special  chauffeur's  licenses  on  account  of  the  21  year 
minimum  age  requirement,  and  the  State  Board  of  Education  has  approved 
the  attached  resolution  relative  to  this  matter.  Can  the  Department 
of  Public  Safety  issue  a  temporary  special  chauffeur's  license  for  the  dura- 
tion of  the  present  emergency  to  persons  between  18  and  21  years  of  age, 
provided  school  boards  file  a  written  request  and  statement  that  they 
are  unable  to  get  bus  drivers  21  years  old,  and  the  person  for  whom  such 
license  is  requested  meets  the  requirements  of  the  resolution,  approved 
by  the  State  Board  of  Education  on  January  12,  1943,  relative  to  Section 
814,  School  Code,  "Qualifications  of  school  bus  drivers"? 

To  Honorable  J,  J.  Oilliam,  Direetor,  Department  of  P^ibtie  Safety: 

The  "Driver's  License  Law,"  Section  322.06,  Florida  Statutes,  1941, 
provides  that  "No  person  who  is  iinder  the  age  of  twenty-one  years  shall 
drive  any  motor  vehicle  while  in  use  as  a  school  bus,  for  transportation  of 
pupils  to  and  from  school,  .  .  ."  and  Section  322.39,  Flori(te  Statutes,  1941, 
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,  a  mfi-     ^ 


makes  the  violation  of  the  provisioas  of  Section  322.06,  supra, 
demeanor. 

I  have  formerly  rendered  opinions  on  this  question  in  wlilch  I  held 
that  the  Department  of  Public  Safetj?  has  no  authority  to  issue  a  tempo- 
rary special  chauffeur's  license  to  persons  under  the  age  of  twenty-one 
years;  and  the  question  as  now  posed  by  yoiu*  letter  and  the  attached 
resolution  tails  to  present  anything  that  would  Justify  a  reversal  of  my 
former  opinions. 

I,  therefore,  must  adhere  to  my  former  opinions  on  this  question, 
rendered  on  September  B,  1941,  and  June  19,  1942. 

The  foregoing  is  my  legal  interpretation  of  the  matters  submitted. 
If  the  statute  prohibiting  the  use  of  persons  under  twenty-one  years  of 
age  for  driving  school  busses  were  In  the  School  Code,  there  might  be  a 
plausible  way  of  passing  the  responsibility  of  overlooking  this  statute  to 
the  County  School  Boards  in  conjunction  with  confirmation  by  the  State 
School  Board.  But  such  is  not  the  case.  This  statute  is  a  part  of  the 
general  law  of  the  state.  Also,  the  criminal  statutes  make  it  a  criminal 
offense  to  violate  the  nonuse  provision  aforesaid. 

In  my  opinion  the  safeguards  of  the  submitted  resolution  thrown 
around  the  resort  to,  and  selection  of,  persons  under  twenty-one  years  for 
this  service,  are  the  best  that  could  be  conceived,  and  if  we  were  in  a  po- 
sition to  accept  this  as  compUaace  with  the  prohibitive  statutes,  nothing 
more  could  be  asked  for  by  way  of  salutary  law. 

I  am  fully  aware  that  during  the  present  emergency  strict  and 
rigid  enforcement  of  said  Section  322.06  might,  in  some  localities,  make 
impossible  the  operation  of  school  busses,  and  thereby  defeat  the  declared 
purposes  of  school  laws —  to  Insure  "services  adequate  to  meet  the  edu- 
cational needs  of  all  citizens  of  the  state." 

In  view  of  the  thoroughness  of  the  safeguards  prescribed  by  such 
resolution,  I  am  willing  to  say  that  if  the  State  School  Board  will  accept 
the  responsibility  of  approving  the  proposed  resolution  and  the  course  out- 
lined in  it,  upon  strict  compliance  with  such  course  by  those  proposing  to 
use  persons  l>etween  the  ages  of  18  arid  21  for  drivers  on  these  school  busses. 
state  authorities  would  be  justified  In  not  enforcing  the  prohibitive  statute, 
and  I  would  be  willing  to  accede  to  the  substitution  of  the  emergency 
measure  proposed  under  such  circumstances;  provided  that  the  matter 
is  presented  to  the  next  Legislature  by  the  Governor  with  appropriate 
advice  and  recommendations  to  cover  both  the  reason  for  disregarding 
the  statute  during  the  short  period  of  time  which  elap.ses  between  now 
and  the  holding  of  its  session,  and  the  Governor's  recommendation  for 
remedial  legislation. 

If  this  procedure  is  followed,  I  think  such  bus  drivers  should  first 
obtain  a  regular  "chauffeur's  license"  which  can  be  issued,  under  the 
law,  to  persons  not  under  18  years  of  age. 

Section  814:     Qualifications  of  School  Bns  Drivers 

WHEREAS,  the  war  emergency  has  brought  about  conditions  which 
have  resulted  in  many  of  the  regular  school  bus  drivers  giving  up  their 
positions  in  a  number  of  counties  throughout  the  state,  and 

WHEREAS,  conditions  are  such  that  it  is  becoming  increasingly  diffi- 
cult for  these  drivers  to  be  replaced  by  able  bodied  qualified  drivers  who 
are  over  twenty -one  years  of  age,  and 

WHEREAS,  there  Imve  been  situations  in  the  State  this  year  where 
considerable  numbers  of  children  have  not  been  able  to  get  to  school 
because  quallfled  school  bus  drivers  over  twenty-one  years  of  age  could 
not  be  located, 

THEREFORE  BE  IT  RESOLVED,  that  the  Attorney  General  and 
the  Director  of  the  Florida  State  Highway  Patrol  determine,  as  soon  as 
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practicable,  whether  it  might  not  be  possible,  during  the  emergency,  lor 
properly  qualified  persons  over  eighteen  years  of  age  and  under  twenty- 
one  years  of  age  to  be  permitted  to  drive  school  buses  when  no  other 
qualified  drivers  can  be  located. 

BE  IT  FURTHER  RESOLVED,  that  if  the  Attorney  General  and  the 
State  Highway  Director  determine  that  qualified  drivers  between  eighteen 
and  twenty -one  years  of  age  may  be  used  during  this  emergency,  such 
drivers  shall  be  permitted  to  serve  only  when  the  following  conditions 
are  met: 

>1)  The  County  Board  and  the  County  Superintendent  shall 
flle  with  the  State  Superintendent  a  statement  certifying  that  no 
other  qualified  driver  over  twenty -one  years  of  age  is  available  for 
the  route.  This  certification  shall  be  accompanied  by  a  recom- 
mendation signed  by  a  majority  of  the  patrons  of  the  route  stating 
that  the  proposed  driver  is  considered  by  them  to  be  reliable  and 
that  they  are  willing  for  him  to  serve  as  the  driver  of  the  bus  which 
transports  their  children. 

(2>  Before  any  such  person  actually  drives  a  school  bus  In 
any  county  the  County  Superintendent  shall  have  in  his  files  a 
statement  or  telegram  from  a  properly  authorized  official  of  the  In- 
surance company  carrying  the  liability  Insurance  required  by 
section  808  (1)  of  the  School  Code,  stating  that  this  required  insur- 
ance coverage  will  not  in  any  way  be  jeopardized  by  the  fact  that 
the  driver  is  between  eiehteen  and  twenty -one  years  of  age  provided 
that  he  meets  the  requirements  set  forth  above. 


Approved  by  State  Board,  January  12,  1943 


. 


CHAPTER  XIX 
HIGHWAYS,  BRIDGES  AND  FERRIES 

STATE  ROADS 

March  27,  1944.— 044-102. 

ERRONEOUS  CONDEMNATION 

QUESTION:  The  Federal  Government  condemned  certain  county 
roads  belonging  to  Calhoun  County  but  erroneously  named  the  State  Road 
Department  as  their  owner  in  the  condemnation  proceedings  and  will  pay 
the  amount  awarded  for  the  roads  to  the  State  Road  Department.  The 
State  Road  Department  desires  to  deposit  the  award  funds  when  received 
in  the  State  Treasury  and  draw  Its  requisition  for  a  state  warrant  to  pay 
the  funds  over  to  Calhoun  County.  Has  the  Comptroller  authority  to  ap- 
prove such  requisition? 

Tn  Honorable  J.  ^f.  Lff,  State  Comptrnllfr: 

Sections  341.14,  341.16  and  341.21.  Florida  Statutes,  1941.  conler  the 
power  of  eminent  domiain  on  the  State  Road  Department  to  acquire  lands 
and  property  necessary  and  useful  for  road  building  purposes.  Sections 
341.16.  and  341.42,  Florida  Statutes,  1941.  confer  upon  the  Department  the 
power  to  purchase  lands  for  the  same  purposes.  Section  12  of  the  Declar- 
ation of  Rights  and  Section  29  of  Article  XVI  of  the  State  Constitution 
as  well  as  Section  341.25,  Florida  Statutes.  1941,  read  in  connection  with 
the  foregoing  sections  have  been  construed  by  the  Supreme  Court  of  Flor- 
ida to  require  the  Department  to  pay  for  any  property  taken  by  it  for 
which  it  has  not  first  paid  just  compensation.  Rosen baum  &  Little  v. 
State  Road  Department,  129  Pla.  723,  177  So.  220;  State  Road  Department 
V.  Tharp,  146  Fla.  745,  1  So.  2d  868;  State  Road  Department  v.  Bender, 
147  Fla.  15.  2  So.  2d  298. 

If  the  State  Road  Department  did  not  turn  over  to  (he  county  the 
proceeds  of  the  award  erroneously  paid  to  it.  as  it  properly  desires  to  do. 
it  would  be  equivalent  to  the  said  Department's  appropriating  the  physical 
property  of  said  county  roads,  or  the  value  thereof,  without  the  consent 
of  the  county  and  without  the  authority  of  law. 

It  is  therefore  my  opinion  that  you  would  be  authorized  to  approve 
the  Department's  requisition  for  a  State  warrant  to  pay  the  award  funds 
over  to  Calhoun  County. 

However,  as  a  condition  to  your  approval  of  the  requisition  I  suggest 
that  you  request  the  State  Road  Department  to  execute  and  deUver  to 
Calhoun  County  an  Instrument  in  writing  acknowledging  that  the  con- 
demned roads  belong  to  Calhoun  County  and  stating  that  the  amount 
awarded  in  the  condemnation  proceedings  brought  by  the  Federal  Govern- 
ment is  the  just  value  of  the  roads  and  is  approximately  what  the  De- 
partment would  have  had. to  pay  had  It  condemned  them  and  that  the 
Department  will,  upon  receiving  the  award  ftinds,  pay  them  pver  to  the 
county.  I  further  suggest  that  you  request  that  the  county  accept  and 
approve  such  instrument. 

February  14,  1944.— 044-53. 

FUNDS — INVKSTMENTS 

QUESTION:  May  the  State  Road  Department  invest  its  funds  In 
short  term  United  States  Government  obligations? 
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To  Honorable  Bpeitard  L.  Holland,  Qovtmor : 

In  reply  I  wish  to  advise  that  I  have  carefully  studied  this  question  and 
In  doing  so  have  examined  the  authority  of  the  State  Road  Department 
as  set  forth  In  Chapter  341.  Florida  Statutes,  1941.  Apparently  the  State 
Road  Department  is  vested  with  the  authority  to  set  up  its  own  financial 
program  with  reference  to  the  building  and  maintenance  of  state  roads 
and  the  purchase  of  roads  and  bridges.  If ,  as  a  result  of  this  proepram,  said 
Department  finds  that  it  has  money  on  hand  which  it  cannot  use  because 
of  the  War  Emergency,  and  if  it  appears  that  such  money  may  not  be 
needed  for  any  definite  period  of  time,  it  then  would  be  proper  for  the 
said  Department,  by  resolution  definitely  setting  forth  its  financial  "pro- 
gram, and  showing  the  lack  of  need  for  the  money  for  a  definite  period 
of  time,  to  provide  in  same  for  the  purchase  of  any  obligation  issued  by 
the  United  States  Government  that  matures  at  approximately  the  time 
that  the  money  will  be  then  needed  by  the  Road  Department  to  carry  out 
Its  program,  provided  that  said  obligations  issued  by  the  United  States 
Government  are  such  that  when  the  State  Road  Department  needs  such 
money,  the  obligations  of  the  United  States  can  be  converted  into  cash 
without  any  loss  to  the  Road  Department. 


BOARD  OF  ADMINISTRATION 

January  21,  1943.— 043-27. 

GASOLINE  TAX  FUNDS— DISPOSITION 

QUESTION:     What  proportion  of  the  tax  upon  gasoline  and  other 

petroleum  producte  collected  prior  to  the  effective  date  of  Section  IS, 
Article  IX  of  the  Constitution,  should  be  placed  in  the  State  Roads  Distri- 
bution Fund? 

Tn  the  State  Board  of  ji  dminuttraiion : 

You  will  note  that  the  constitutional  provision,  supra,  provides; 
"That  beginning   January   1,    1943,   and   for   fifty    (50)    years 
thereafter,  the  proceeds  of  two   (24)  cents  per  gallon  of  the  total 
tax  levied  by  State  law  upon  gasoline  and  other  like  products  of 
petroleum,  now  known  as  the  Second  Gas  Tax,  and  upon  other  fuels 
used  to  propel  motor  vehicles,  shall  as  collected  be  placed  monthly 
in  the  'State  Roads  Distribution  Fund,  etc.' "     (Emphasis  supplied), 
and  that  the  State  Board  of  Administration,  created  by  the  said  consti- 
tutional provision,  should  have: 

"the  management,  control  and  supervision  of  the  proceeds  of 
said  two  (2<^)  cents  of  said  taxes  and  all  moneys  and  other  assets 
which  on  the  effective  date  of  this  amendment  are  applicable  or  may 
become  applicable  to  the  bonds  of  the  several  counties  of  this  State, 
etc."     (Emphasis  supplied). 

Section  1.  Chapter  20303,  Acts  of  1941  (Section  208.04,  Florida  Statutes, 
1941 ) ,  provides  for  the  levy  and  collection  of  six  cente  per  gallon  for  every 
gallon  of  gasoline  or  other  like  product  of  petroleum  sold  by  -distributors 
or  dealers,  to  be  made  of  two  separate  taxes,  viz:  "First  Gas  Tax"  and 
"Second  Gas  Tax,"  each  of  three  cents,  to  be  apportioned  as  provided  in 
the  Act.  Then  follow  the  provisions  as  to  the  distribution  of  the  total  tax 
contingent  upon  the  adoption  or  rejection  of  the  "Proposed  Constitutional 
Amendment."  (Section  16  of  Article  IX,  supra.). 

The  Act  provides  that  the  levy  of  the  tax  is  upon  the  consumer,  but 
shall  be  paid  upon  the  first  sale  or  transfer  within  this  state,  whether  by 
a  distributor  or  dealer,  "such  distributor  or  dealer  shall  act  as  agent  of  the 
State  in  the  collection  of  said  tax,  whether  he  be  the  ultimate  seller  or  not," 
(Emphasis  supplied). 
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Prom  the  foregoing,  therefore,  I  conclude,  and  you  are  now  advised 
that,  in  my  opinion,  three  cents  of  the  total  tax  of  six  cents  levied  by  the 
1941  Act,  supra,  and  collected  by  the  distributor  or  dealer  prior  to  January 
1,  1943,  the  effective  date  of  the  constitutional  provision,  supra,  should  be 
placed  in  the  State  Roads  Distribution  Fund,  upon  the  theory  that  col- 
lection by  the  distributor  or  dealer,  the  statutory  agents  ot  the  State, 
amounts  to  collection  by  the  State. 

There  is  no  question,  I  take  it,  as  to  what  proportion  of  the  total  tax 
collected,  as  above  defined,  on  and  after  the  effective  date  of  the  amend- 
ment (January  1,  1943),  is  to  be  placed  in  said  fund. 

January  21,  1943.— 043-25. 

INVESTMENT  OP  FUNDS  OF  ONE  COXJNTY  IN  BONDS  OP 
ANOTHER  CXJUNTY 

QUESTION:  What  is  the  proper  procedure  in  investing  funds  of 
another  county  in  bonds  of  Hamilton  County  which  have  been  called  for 
redemption  as  of  February  7, 1943,  but  for  which  Hamilton  County  has  not 
sufficient  funds  to  its  credit? 

To  tht  State  Board  of  Adminutration: 

This  seems  to  require  somewhat  different  treatment  than  the  ordinary 

inter-county  investment,  that  is,  that  the  funds  supplied  will  probably  not 
be  claimed  for  some  time,  as  have  other  funds  heretofore  supplied  for  the 
redemption  of  other  bonds  of  the  same  county,  thus  leaving  the  Board 
without  collateral  representing  the  investment,  and  with  the  only  evidence 
thereof  consisting  of  book  entries.  I  have  drawn,  and  submit  herewith,  a 
form  of  investment  certificate  which  I  think  will  suffice  as  tangible  evi- 
dence of  the  transaction,  and  may  be  regarded  as  collateral  until  the  bonds 
invested  in  are  delivered  to  you  for  Madison  County's  account. 

You  will  note  Uiat  this  form  is  for  matured  bonds.  The  same  form, 
with  slight  revision,  would  be  applicable  to  unmatured  bonds. 

February  11,  1944.— 044-50. 

INVESTMENT  OP  FUNDS— ^ORT  TERM   GOVERNMENT 
CERTIFICATES 

QUESTION:  May  the  Board  of  Administration's  funds  be  Invested 
in  short  term  government  certificates  or  other  classes  of  Pedenil  Qovem- 
ment  bonds? 

To  HotiorabU  Spetrard  L.  Holland,  Oavemor: 

I  have  examined  the  provision  of  the  Constitution  that  created  the 
Board  of  Administration,  which  is  Section  16,  Article  LS  of  our  Constitu- 
tion.   I  find  it  provides  that  with  reference  to  the  authority  of  the  Board, 

"The  Governor,  as  chairman,  the  State  Treasurer,  and  the  State 
Comptroller  shaU  constitute  a  body  corporate  to  be  known  as  the 
'State  Board  of  Administration',  which  Board  shall  succeed  to  aU 
the  power,  control  and  authority  of  the  statutory  board  of  adminis- 
stratlon." 
I  find  that  when  you  requested  an  advisory  opinion  of  the  Supreme  Court 
in  11  So.  (2d>  580.  you  made  this  identical  statement  to  the  Court  and  it 
was  not  questioned.    As  a  matter  of  fact,  it  appears  to  me  that  the  Court 
concurred  in  the  same.  •  It  therefore  appears  to  me  that  the  present  Board 
of  Administration  has  ail  the  power  and  authority  that  the  old  Board  of 
Administration  had. 

Under  Section  344.17,  Florida  Statutes.  1941.  I  find  the  power  of  the 
old  Board  with  reference  to  the  investment  of  sinking  funds.    It  r^ads: 
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"The  board  of  administration  may  invest  any  sinking  funds  to 
the  credit  of  any  county  or  special  road  and  bridge  district,  or  other 
special  taxing  district,  in  the  hands  of  the  state  treasurer  as  county 
treasurer  ex  officio,  in  any  bonds  or  treasury  certificates  of  the 
United  States  ,  ,  ,  " 

Reading  further  in  the  constitutional  provision  creating  the  Board  of 
Administration,  I  find  with  reference  to  the  powers  of  investing  money, 
the  following: 

"In  addition  to  exercising  the  powers  now  provided  by  statute 
for  Uie  Investment  of  sinking  funds,  said  Board  may  use  the  sinking 
funds  created  for  said  bonds  of  any  county  or  special  road  and 
bridge  district,  or  other  unit  hereunder,  to  purchase  the  matured 
or  maturing  bonds  participating  herein  of  any  other  county  or  any 
other  special  road  and  bridge  district,  or  other  special  taxing  dis- 
trict ,  .  ,  " 

The  power  conferred  upon  other  boards  with  reference  to  the  invest- 
ment of  sinking  funds  as  applied  to  the  Board  of  County  Commissioners  is 
found  in  Section  130.12,  Florida  Statutes,  1941.    It  reads: 

"All  money  collected  to  pay  the  interest,  or  for  a  sinking  fund 
of  said  bonded  debt,  shall  be  paid  over  by  the  tax  collector,  or  person 
receiving  the  same  on  account  of  taxes  collected  or  property  sold 
therefor,  to  the  said  trustees,  or  to  the  other  officials  or  boards  to 
whom  may  have  been  transferred  by  law  the  duties  and  obligations 
formerly  devolving  upon  said  trustees,  and  the  said  trustees,  or  the 
said  other  officials  or  boards  to  whom  may  have  been  transferred 
by  law  the  duties  and  obligations  formerly  devolving  upon  said  trus- 
tees, are  required  to  pay  out  of  the  moneys  so  received  the  Interest 
of  said  county  bonds,  and  to  invest  the  residue  in  the  bonds  afore- 
said, or  if  the  said  bonds  cannot  be  had  at  par  or  at  such  premium 
as  to  said  trustees  or  to  the  said  other  officials  or  boards  to  whom 
may  have  been  transferred  by  law  the  duties  and  obUgations  for- 
merly devolving  upon  said  trustees,  may  seem  reasonable  and  Just, 
then  such  residue  may  be  invested  In  United  States,  state,  county  or 
municipal  bonds  bearing  interest;  ..." 

It  is  obvious  that  under  this  section  the  Bond  Trustees  appointed  by  the 
County  Commissioners  have  the  authority  to  invest  the  residue  of  any  fund 
held  by  them,  under  the  provisions  of  the  foregoing  statute,  in  United 
States  bonds  bearing  interest.  However,  Section  344.17  was  passed  by  the 
1941  Session  of  the  Legislature  and  became  a  law  prior  to  the  adoption  of 
Section  16.  Article  IX  of  the  Con.stitution  and  broadened  the  powers  that 
the  Board  of  Administration  would  have  had  under  Section  130,12,  supra. 

I  am  therefore  of  the  opinion  that  the  Board  of  Administration  may 
now  invest  any  sinking  funds  to  the  credit  of  any  county  or  special  road 
and  bridge  district  or  other  special  taxing  district  in  any  bond  or  treasury 
certificate  of  the  United  States, 

January  21,  1943.— 043-24. 

INVESTMENTS — SEPARATE  RECORDS  BY  COUNTY  AND  BOARD 

QUESTION:  Since  its  creation  in  1929,  the  Board  of  Administration 
has  kept  separate  records  of  investments  made  by  coimty  officials  and 
those  made  by  the  Board  of  Administration,  What  is  the  advisability  of 
consolidating   all  such  investments   of  the   same  -issue   in  one  accoimt? 

To  the  State  Board  of  AdminUtratwn  : 

I  am  of  the  opinion  that  all  such  investments  should  be  carried  in  one 
account,  regardless  of  the  manner  in  which  they  were  acaulred. 
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January  5.   1943. — 043-1. 

PAYMENT  OP  BONDS,  INTEREST.  ETC. 

QUESTION:     What  is  the  authority  of  the  Board  of  Administration 

to  pay  bonds,  interest  coupons,  other  interest  items  and  costs  involved  In 
judgments  based  upon  bonds  or  other  obligations  being  administered 
fay  it? 

To  the  State  Hoard  of  Admitiislrationl 

With  reference  to  the  use  of  Gasoline  Tax  Funds,  the  authority  of 
the  Board  as  presently  constituted  is  not  different  from  that  of  its 
statutory  predecessor.  That  is  to  say,  that  such  Funds  may  be  used  to 
pay  bonds  issued  on  or  before  July  1, 1931.  with  interest  thereon  to  maturity, 

or  bonds  issued  to  refund  the  same. 

However,  since  interest  after  maturity  on  both  bonds  and  interest 
coupons  are  obligations  of  the  issuing  unit  which  might  have,  under  the 
principle  of  law  enunciated  in  the  case  of  State  v.  Special  Road  and  Bridge 
District  No.  3  of  Palm  Beach  County,  10  So.  (2di  341,  been  included  In 
a  refunding  issue,  and  that,  under  numerous  decisions  of  our  own  courts 
and  those  of  other  jurisdictions,  including  the  United  States  Supreme 
Court,  costs  Incident  to  a  suit  at  law  partake  of  the  same  nature  as  the 
original  debt,  and  since  the  State  Board  of  Administration  has  succeeded 
to  all  the  powers  of  Boards  of  County  Commissioners  with  regard  to  such 
bonds  as  are  being  administered  by  you,  I  am  of  the  opinion  that  the 
present  Board  may  issue  refunding  bonds  to  cover  all  such  Items  and 
secure  the  payment  thereof  by  a  pledge  of  the  issuing  unit's  distributive 
share  of  Grasoline  Tax  Funds,  Such  being  the  case,  I  am  of  the  further 
opinion  that  the  Board  may.  within  the  spirit  and  intent  of  Section  16, 
Article  IX  of  the  Constitution,  in  its  discretion,  adopt  and  follow  the 
more  direct  and  convenient  course  of  paying  all  such  obligations  direct 
or  of  refinancing  them  under  the  powers  conferred  by  the  Constitution, 
rather  than  the  cumbersome,  expensive,  and  somewhat  circuitous  process 
of  refunding  operations. 

Please  bear  in  mind  that  this  opinion  deals  solely  with  judgments 
based  upon  bonds  or  obligations  entitled  to  participate  in  the  distribution 
of  Galosine  Tax  Funds.  I  am  not  here  undertaking  to  decide  as  to  the 
Board's  powers  and  duties  with  reference  to  other  claims  against  issuing 
units  incident  to  such  bond  issues,  such  as.  for  instance,  refunding  ex- 
penses, fees  and  commissions  incident  to  original  or  refunding  bond 
issues, 

January  8,  1943. — 043-6. 

RESCISSION  OF  CALL  FOR  BOND  REDEMPTION- 
HAMILTON  COtJNTY 

QUESTION:  On  July  1.  1942,  exercising  its  option  to  do  so,  Hamilton 
County  called  for  redemption,  as  of  February  7.  1943.  all  of  a  certain  out- 
standing bond  issue  aggregating  $98,000.00,  but,  on  January  4,  1943. 
rescinded  the  call  as  to  $72,000.00.  leaving  $26,000.00  subject  thereto. 
There  are  on  hand  available  funds  to  redeem  the  $26,000.00.  «ith  interest. 

Is  the  Board  authorized  to  transmit  to  the  paying  agent  funds  neces- 
sary to  redeem  the  $26,000.00  of  bonds? 

To  the  Stole  Board  of  A dntinintratUyn : 

Under  Section  16,  Article  IX  of  the  Constitution,  the  powers  of  the 
Board  of  County  Commissioners  concerning  the  bonds  in  question,  passed 
to  the  State  Board  of  Administration  on  January  1.  1943,  Therefore,  the 
rescinding  resolution  of  January  4,  1943,  is  a  nullity,  because  of  the  total 
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lack  of  authority  on  the  part  of  the  Board  of  County  Commissioners  to 
adopt  it. 

The  consequence  is  that  the  call  evidenced  by  the  resolution  of 
January  T.  1S42,  stands  unrescinded  and  binding.  If  at  all,  upon  the 
Btate  Board  of  Administration. 

Such  being  the  case,  it  becomes  the  imperative  dutjr  of  the  State 
Board  of  Administration  to  either  meet  the  call  of  July  7,  1942,  or  to  rescind 
it  along  the  lines  of  the  attempted  resolution  of  January  4,  1943,  by  the 
Board  of  County  Commissioners. 

In  my  opinion  of  July  20.  1942,  I  stated  that  whatever  damages  re- 
sulted from  that  call  and  its  subsequent  rescission,  was  a  matter  between 
the  Injured  bondholder  and  the  county.  The  same  situation  prevails  in 
the  instant  case,  except  that  although  the  State  Board  of  Administration 
takes  the  place  of  the  Board  of  County  Commissioners,  it  may  not  be  sub- 
jected to  an  action  at  law  for  damages  suffered  by  failure  to  consummate 
the  call. 

The  most  that  the  State  Board  of  Administration  may  be  compelled  to 
do  would  be  to  meet  the  caU  in  full  if  suSlclent  funds  are  on  hand  to  the 
credit  of  the  county  and  applicable  to  this  bond  issue. 

My  advice  is  that  your  Board  do  one  of  the  following: 
(a)  Arrange  to  meet  the  call  in  full;  (b)  rescind  the  call,  as  the 
Board  of  County  Commissioners  vainly  attempted  to  do,  remit  funds  to 
redeem  the  $26,000.00  of  bonds,  and  await  the  consequences;  (c)  exercise 
its  power  to  retire  the  issue  with  the  proceeds  of  tax  anticipation  certifi- 
cates, or  <d)  issue  refunding  bonds. 

This  is  a  matter  which  I  think  needs  prompt  attention.  In  view  of  the 
fact  that  the  call  was  for  nest  February  7  th. 


CHAPTER  XX 
CONSERVATION,  ARCHEOLOGY  AND  GEOLOGY 

FISH  AND  GAME,  GENERALLY 

September   Id,    1944.— 044-276. 

LINES   OP  DEMARCATION 

QUESTION:  Does  the  Game  and  Fresh  Water  Pish  Commission 
have  authority  to  establish  lines  of  demarcation  between  the  fresh  and 
salt  waters  In  the  various  rivers  and  streams  entering  into  the  Gulf  of 
Mexico  on  the  west  coast  and  the  Atlantic  Ocean  on  the  east  coast  of 
Florida? 

To  Dr.  I.  N.  Kenjttdy,  DirscloT,  Oafne  and  Freth  Water  PUh  ComntUiiom: 

It  is  my  opinion  that  the  Game  and  Presh  Water  Plsli  Commission 
alone  does  not  have  the  authority  to  establish  lines  such  as  those  about 
which  you  inquire.  However,  your  attention  is  directed  to  Section  371.01 
(11),  Florida  Statutes,  1941,  providing  that  "'Fresh  water',  except  where 
otherwise  provided  by  law,  includes  all  .  .  .,  rivers and  other  water- 
ways of  Florida,"  to  a  point  defined  thereby,  "or  to  such  point  or  points 
as  may  be  fixed  by  the  commission  (Game  and  Fresh  Water  Fish)  .  .  .,  by 
and  with  the  consent  of  the  board  of  county  commissioners  of  the  county 
or  counties  to  be  affected  .  .  ,"  (Emphasis  supplied).  It  would  seem  that 
the  exception  in  such  section  refers  to  those  statutes  relating  to  certain 
designated  rivers  and  waterwajrs  of  the  State  and  specifically  fixing  the 
points  in  such  rivers  and  waterways  to  which  "fresh  water"  extends. 

GAME  AND  FRESH  WATER  FISH 

June  30,  1944.— 044-181. 

AliLIQATOR  HIDES— DISPOSITION  BY  CXJURT 

QUESTION:  What  disposition  of  alligator  hides  should  be  made 
by  the  Court  where  the  defendant  has  been  adjudged  not  guilty  of  the 
illegal  possession  of  such  hides? 

7*0  Bonarable  B.  M.  HarrU,  County  Judge,  LaBtUe,  Florida: 

It  appears  that  the  verdict  of  not  guilty  of  the  charge  of  the  illegal 
possession  of  alligator  hides  was.  In  effect,  a  decision  by  the  jury  that  the 
defendant  had  legal  possession  of  such  hides.  This.  It  seems,  is  tanta- 
mount to  holding  that  since  the  defendant  was  in  legal  possession  of  the 
hides  he  should  have  been  left  In  possession  of  such  hides.  Therefore, 
it  looks  as  though  your  problem  Is  the  disposition  of  alligator  hides  which 
were  in  the  legal  possession  of  the  defendant. 

There  is  no  statute  of  this  state  governing  a  situation  of  this  character 
and  the  expression  of  our  Supreme  Court  coming  the  nearest  to  shedding 
light  on  the  problem  is  contained  in  Hodges  vs.  FUstrup,  114  So.  521.  In 
that  case  one  Meigs,  a  fish  dealer,  purchased  and  received  possession  of 

certain  mullet,  which  were  seized  by  a  Deputy  Shell  Pish  Commissioner, 
apparently  on  the  assumption  that  they  were  purchased  or  possessed  in 
violation  of  Section  2,  Chapter  10123,  Laws  of  Florida,  1925  (now  Section 
374.23,  Florida  Statutes,  1941).  The  Deputy  Shell  Pish  Commissioner 
turned  the  mullet  over  to  a  Deputy  Sherifl  and,  subseQuently,  at  a 
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Sheriff's  sale  under  the  purported  authority  of  Section  5829,  Revised 
General  Statutes,  1920  mow  Section  374.41,  Florida  Statutes,  1941), 
they  were  purchased  by  one  Pilstrup.  After  the  Sheriff's  sale,  deputies  of 
the  SheU  Fish  Commissioner  attempted  to  take  possession  of  the  fish 
from  Filstrup  who  filed  a  bill  for  an  injunction  to  prevent  the  deputies 
from  so  doing. 

On  the  aforesaid  statement  of  facts  the  Court  held  that  Meigs  was 
not  in  violation  of  the  statute  first  mentioned,  and  that  he  came  into  law- 
ful possession  of  the  mullet;  that  conseQuently  the  seizure  of  the  flsh 
by  the  Deputy  Shell  Pish  Commissioner  was  without  warrant  of  law  and 
that  since  the  sale  by  the  Sheriff  to  Filstrup  was  not  based  on  a  valid 
seizure,  such  sale  was  also  unlawful ;  moreover,  that  Filstrup  did  not,  under 
the  sale  by  the  Sheriff,  acquire  any  right  either  of  title  or  possession  which 
he  could  have  enforced  or  protected  by  a  Court  of  Equity. 

Therefore,  the  jury  having  found  that  the  defendant  was  in  legal 
possession  of  the  alligator  hides,  he  should  be  entitled  to  the  possession  of 
such  hides,  and  upon  a  proper  application  to  the  Court  an  order  could 
be  entered  returning  possession  of  the  hides  to  htm. 

This  opinion  is  based  entirely  upon  that  part  of  your  question  quoted 
above,  and  I  trust  that  it  contains  the  desired  information, 

September  12,  1944.— 044-270. 

CARRYING  FIREARMS  AFTER  DARK 

QUESTION:  May  the  Game  and  Fresh  Water  Fish  Commission 
promulgate  a  rule  prohibiting  the  carrying  of  firearms  after  dark  in  the 
woods  of  Florida? 

To  Dr.  I.  N.  Kennedii,  Direetor,  Oame  and  Fresh  Water  Fuk  OommUiion: 

After  examining  and  considering  the  amendment  to  the  Constitution 
of  the  State  of  Florida  creating  the  Game  and  Fresh  Water  Fish  Commis- 
sion, together  with  the  statutes  of  this  state,  it  is  my  opinion  that  by  the 
virtue  of  such  amendment  and  Chapter  21945,  Laws  of  Florida,  1943,  the 
Commission  may  prohibit  the  carrying  of  firearms  at  any  time  of  the  day 
or  night  within  the  boundaries  of  the  hatcheries,  sanctuaries,  refuges, 
reservations  and  other  property  owned  or  used  for  such  purposes  by  the 
State  of  Florida,  but  that  the  Commission  is  not  empowered  to  promulgate 
a  rule  prohibiting  the  carrying  of  firearms  after  dark  in  the  woods  situ- 
ated outside  of  such  boundaries  or  to  promulgate  such  a  rule  on  a  state- 
wide basis. 

July  28,  1944.— 044-222. 

CLOSED  SEASON— BLACK  BASS  IN  ST.  JOHNS  RIVER 

QUESTION:  1,  Does  the  Game  and  Fresh  Water  Fish  Commission 
have  authority  to  enforce  closed  season  rules  on  black  bass  in  that  portion 
of  the  St.  Johns  River  from  the  Volusia  Bar,  north? 

2.  If  the  answer  is  in  the  affirmative,  what  is  the  foundation  therefor? 

3.  If  there  is  doubt  about  the  existence  of  such  authority,  what  are 
the  factors  which  create  the  doubt? 

To  Dr.  1.  y.  Ksn»f!iiif,  DiTerlnr.  Giime  itiii}  Freak  Wiitfr  Fi*h  CnmmUDton: 

After  rendition  by  the  Supreme  Court  of  the  opinion  which  I  have 
been  awaiting,  to  wit:  in  the  case  of  Sylvester  vs.  Tlndall  fnot  yet  re- 
ported). I  am  dividing  my  answer  to  your  inquiry  as  follows: 

1.  I  think  the  Commission  does  have  jurisdiction  over  black  bass  in 
that  portion  of  the  St.  Johns  River  north  of  the  Volusia  Bar,  if  black  bass 
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are  fresh  water  fish,  because  Section  30,  Article  IV  of  the  State  Constitu- 
tion in  Subparagraph  1  thereof  provides: 

"Prom  and  after  January  1.  1943,  the  management  .  .  .  of  .  .  . 

fresh  water  fish,  of  the  State  of  Florida  .  ,  .  shall  be  vested  in" 

.  .  .  your  Commission. 

2.  The  reason  (or  the  affirmative  answer,  provided  black  bass  are 
firesh  water  fish.  Is  that  the  Constitution  seems  to  extend  the  iurisdiction 
of  the  Commission  so  as  to  cover  fish  that  are  fresh  water  fish  and  in 
the  territorial  waters  of  the  State  regardless  of  whether  such  waters  are 
salt  or  fresh. 

3.  There  is  some  doubt  in  my  mind  in  giving  you  the  above  answer 
and  this  doubt  is  occassioned  by  the  following  questions: 

a.  Who  is  to  say  whether  black  bass  are  fresh  or  salt  water  fish? 

b.  Is  a  fish  to  be  classified  as  a  fresh  or  a  salt  water  fish  according 
to  the  waters  which  it  inhabits  at  any  particular  time? 

c.  Can  a  fish  be  a  fresh  water  fish  when  in  fresh  water  and  a  salt 
water  fish  when  in  salt  water  or  is  it  permanently  one  or  the  other? 

If  what  I  have  said  here  presents  any  further  legal  question  that 
needs  elucidation,  and  we  can  be  of  help  to  you,  please  call  on  us. 

September  23.  1944.-044-284. 

COMMISSION— AUTHORITY  TO  STIPULATE  VALUE  OP  LEASEHOLD 

QUESTION:  1,  Is  the  Game  and  Fresh  Water  Fish  Commission  au- 
thorized to  stipulate,  after  the  condemnation  of  a  leasehold  interest  In 
property  acquired  by  the  Commission,  to  accept  the  amount  of  the  Federal 
Government's  appraisal  as  Its  compensation,  thus  waiving  the  necessity  of 
a  jury  trial  to  find  what  award  should  be  made  for  the  taking? 

2,  Is  such  Commission  empowered  to  receive  the  amount  of  the 
award? 

To  Dr.  I.  N.  Kenned;/,  Director,  Oame  and  Preth  Water  Pith  Commitiion: 

It  is  revealed  by  the  records  of  the  Game  and  Fresh  Water  Pish 
Commission  that  the  property  referred  to  was  embraced  within  a  game 
refuge  controlled  and  managed  by  the  Commission  at  the  time  the  afore- 
said condemnation  suit  was  filed  by  the  United  States  of  America,  under 
Title  40,  Section  258a.  USCA.  for  use  in  the  establishment  of  a  bombard- 
ment and  gunnery  range  in  connection  with  the  Fort  Myers.  Florida,  Army 
Air  Meld,  a  military  airport  of  the  United  States  Army.  The  control  and 
management  of  all  game  refuges  and  all  other  property  now  or  hereafter 
used  for  such  purpose  by  the  State  of  Florida  are  vested  In  the  Commission 
by  Article  IV,  Section  30,  of  the  Constitution  of  the  State  of  Florida. 

After  considering  the  foregoing.  It  is  my  opinion  (1)  that  the  Game 
and  Fresh  Water  Fish  Commission  is  authorized  by  law  to  stipulate  with 
the  United  States  Government  that  a  Jury  trial  be  waived  and  that  the 
market  value  of  the  leasehold  be  fixed  In  the  amount  of  the  appraisal  of 
the  Federal  Government;  and  (2)  that  such  Commission  is  entitled  under 
the  law  to  receive  the  funds  that  are  now  in  the  registry  of  the  court. 

November  5,  1943.— 043-300. 

COMMISSION—CONTROL  OVER  PRIVATE  PONDS  AND  LAKES 

QUESTION:  Did  the  constitutional  amendment  recently  adopted 
establishing  the  Game  and  Fresh  Water  Pish  Commission  vest  control  of 
fish  In  privately  owned  fish  ponds  and  lakes  In  the  Commission? 
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T<i  Dr.  t.  li.  Kennedy,  Director,  Game  and  Fresh  Wattr  Fi*h  Committion: 

I  wish  to  advise  that  I  do  not  believe  that  it  was  the  intention  of  the 
people  when  they  adopted  this  constitutional  amendment  to  change  the 
Common  Law  as  It  then  existed,  which  seems  to  be  that  there  can  be  no 
control  exercised  over  privately  owned,  nonnavigable  flsh  ponds  and  lakes 
that  are  maintamed  and  known  as  such,  where  such  fish  ponds  and  lakes 
have  no  connection  with  outside  waters  to  and  from  which  the  fish  can 
pass  and  where  the  pond  or  lake  is  situated  entirely  upon  property  owned 
by  the  persons  or  corporations  maintaining  such  fish  ponds  or  lakes;  see 
C.  J.  -  Fish  and  C.J. S.  under  the  same  subject,  also  Newman,  etc.,  et  si., 
vs.  Ardmore  Rod  and  Gun  Club,  et  al.,  125  Fac.  2d.  191. 

November  4.  1943.— 043-294. 

COMMISSION— DETERMINATION  OF  NUMBER  OF  MEMBERS 

QUESTION:  Does  the  1943  Law  creating  the  Sixth  Congressional 
District  in  Rorida  have  any  effect  on  the  Game  and  Fresh  Water  Fish 
Commission  Insofar  as  the  number  of  men  making  up  the  Commission 
is  concerned? 

To  Dr.  I.  N.  Kennedy,  Director ,  Game  and  Freeh  Water  Fish  CornmieHon : 

Section  30,  Article  IV,  of  the  Constitution  of  the  State  of  Florida, 
effective  in  January,  1943.  definitely  fixes  the  number  of  Commissioners 
at  five  persons  and  provides  that  one  Commissioner  is  to  be  appointed 
from  each  Congressional  District  as  existing  on  January  1,  1941.  This 
constitutional  provision  contains  a  provision  repealing  all  laws  in  conflict 
therewith  which  repeals  the  iaws  providing  for  a  Statutory  Board.  The 
Congressional  Districts  as  they  existed  on  January  1.  1941,  are  the  Con- 
servation Districts  at  the  present  time.  The  fact  that  the  Congressional 
Districts  have  been  changed  since  that  date  does  not  authorize  the  ap- 
pointment of  additional  Commissioners  or  a  change  in  the  Conservation 
Districts. 

It  is.  therefore,  my  opinion  that  the  Constitutional  Game  and  Fresh 
Water  Pish  Commission  is  composed  of  only  five  persona,  one  from  each 
of  five  Conservation  Districts  as  defined  by  the  Constitution. 

March  21,  1944— fl44-90. 

COMMlSSION^JURISDICnON  OVER  FISHING  IN  PHOSPHATE  PITS 

QUESTION;  Did  the  Constitutional  Amendment  recently  adopted 
establishing  the  Game  and  Fresh  Water  Pish  Commission  vest  the  Com- 
mission with  control  of  fresh  water  flsh  found  in  the  water -filled  phosphate 
pits  which  are  to  be  found  In  various  sections  of  Florida? 

To  Dr.  I.  y.  Kennedy,  Director,  Onme  rind  Fresh  Water  Fish  CoTninission: 

By  Opinion  of  date  November  5,  1943,  I  advised  you  that  the  consti- 
tutional amendment  referred  to  did  not  vest  the  Commission  with  control 
of  privately  owned,  nonnavigable  flsh  ponds  and  lakes  that  are  maintained 
and  known  as  such,  where  such  flsh  ponds  and  lakes  have  no  connection 
with  outside  waters  to  and  from  which  the  fish  can  pass  and  where  the 
pond  or  lake  is  situated  entirely  upon  property  owned  by  the  persons 
maintaining  such  fish  ponds  or  lakes. 

If  the  phosphate  pits  to  which  you  refer  are  not  maintained  and 
known  as  privately  owned  fish  ponds  or  lakes,  then  the  Conmilsslon  is 
vested  with  jurisdiction  to  regulate  fishing  therein.  If,  however,  the  con- 
trary is  true,  then  my  opinion  above  referred  to  is  applicable  to  the  present 
Inquiry. 
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December  11,   1943.— 043-324. 

COMMISSION— POWER  TO  LEASE  OIL  INTERESTS 

QUESTION:  What  is  the  authority  of  the  Game  and  Fresh  Water 
Fish  Commission  to  execute  leases  lor  oil  on  lands  vested  In  the  Game  and 
Fresh  Water  Fish  Commission? 

To  Dr.  I.  If.  Kettnedi/,  Director,  Game  <tt>d  Preth  Water  FUh  CommUHon : 

No  form  of  oil  lease  has  been  prepared  and  considered  in  connection 
witli  this  opinion,  but  because  of  the  possibility  that  such  a  lease  will 
convey  an  Interest  In  land,  this  opinion  is  predicated  on  the  assumption 
that  the  lease  you  have  reference  to  is  to  convey  an  Interest  In  land. 
that  is  to  say,  is,  in  effect,  a  sale  ol  a  part  of  the  land. 

State  property  cannot  be  sold  or  disposed  of  except  by  authority 
granted  by  the  Legislature,  and  the  statutory  provisions  relating  thereto 
must  be  strictly  complied  with  (59  C.  J.  States.  280 1.  The  Commission 
you  refer  to  is  a  Constitutional  Board  created  by  Section  30,  Article  XV, 
of  the  Constitution  of  the  State  of  Florida,  In  Section  1  of  this  amend- 
ment it  was  provided: 

"The  acquisition,  establishment,  control  and  management,  of 
hatcheries,  sanctuaries,  refuges,  reservations,  and  all  other  property 
now  or  hereafter  owned  or  used  for  such  purposes  by  the  State  of 
Florida,  shall  be  vested  in  a  Commission  to  be  known  as  the  Game 
and  Fresh  Water  Fish  Commission." 

It  is  therefore  my  opinion,  that  the  above  quoted  section  of  the 
Constitution  vests  the  Game  and  Fresh  Water  Fish  Commission  with 
broad  powers  of  management  and  control  of  such  lands,  but  does  not 
grant  power  to  sell  any  interest  in  the  lands.  The  power  to  sell  these  lands 
remains  in  the  Legislature  which  has  not  authorized  the  Commission  to 
sell  lands  by  executing  a  so-called  oil  lease. 

November  24,  1943.— 043-315. 

COURT  COSTS— CONVICTION  FOR  VIOLATION  OP  LAWS 

QUESTION:  Does  a  County  Judge  have  the  right  to  remit  the 
costs  in  any  case  on  conviction  of  the  violation  of  hunting,  fishing  or 
trapping  laws? 

To  Dr.  1.  N.  Kennedtf,  Dirtctor,  Oame  and  Freth  Water  Ftth  Commmion: 
Section  372.71,  Florida  Statutes,  1941,  provides,  in  part: 

"All  moneys  collected  from  fines,  penalties  or  forfeitures  under 
this  chapter  shall  go  into  the  fine  and  forfeiture  fund  of  the  county 
where  such  convictions  are  had.     The  Commission  of  Game  and 
Fresh  Water  Pish  and  its  conservation  officers  shall  be  allowed  for 
making  arrests  the  same  fees  as  sheriffs,  and  the  same  mileage  for 
conveying  prisoners,  the  same  to  be  taxed  as  costs  in  the  case.  In 
case  of  conviction,  and  paid  in  like  manner  as  the  compensation  of 
sheriffs,  but  no  fees  or  mUeage  shall  be  allowed   in   case  of  ac- 
quittal, .  .  -" 
It  is  my  opinion  that  this  section  of  the  statute  was  not  repealed  by 
Section  30,  Article  IV,  of  the  Constitution,  which  provided  for  a  consti- 
tutional Game  and  Fresh  Water  Fish  Commission  and  repealed  all  laws  in 
conflict  therewith,  as  It  does  not  conflict  with  or  encroach  upon  powers 
granted  such  Board. 

Therefore,  in  case  of  conirlction  for  violation  of  the  Game  and  Fresh 
Water  Pish  Laws  not  repealed  by  the  Constitutional  Amendment,  and 
for  violation  of  the  rules  and  regulations  adopted  by  the  Commission, 
the  violation  of  which  is  made  a  misdemeanor  by  statute,  the  Court 
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shall,  in  the  judgment,  tax  the  costs  as  provided  in  the  above  section. 
This  is  mandatory,  as  the  statute  specifically  provides  for  costs  in  case  of 
conviction,  and  in  such  cases  Section  939.01  applies,  making  it  mandatory 
for  the  costs  to  be  included  and  entered  up  in  the  judgment  rendered 
against  a  convicted  person. 

Judgment  once  rendered  by  the  Court,  it  is  my  opinion  that  the  Court 
has  no  power  to  remit  flne  or  costs,  this  power  under  Sections  11  and  12 
of  ArticJe  IV  of  the  Constitution  of  the  State  of  Florida,  being  vested 
exclusively  in  the  Governor  and  the  Pardon  Board.  tSee  Singieton  vs. 
State,  21  So.  21). 

It  is  therefore  my  opinion  that  in  case  of  conviction  for  violation  of 
Game  and  Fresh  Water  Fish  Laws  or  Rules  and  Regulations,  and  on 
entry  of  judgment  thereon,  costs  shall  be  taxed  against  the  defendant  as 
provided  in  Section  372.79  Florida  Statutes,  1941.  (See  Lindsey  vs.  Dykes, 
175  So.  793),  and  the  Court  has  no  power  to  remit  such  costs. 

BOARD  OF  CONSERVATION 

March  23,  1943.— 043-80. 

ARRESTS  BY  GAME  WARDENS 

QUESTION:  Where  a  Game  Warden  makes  an  arrest  of  four  men 
in  one  party  forty-five  miles  from  the  county  seat  of  a  county,  and  re- 
leases the  men  on  their  own  recognizance,  what  mileage,  if  any,  is  assess- 
able as  costs  to  the  Sheriff  upon  a  plea  of  guilty  of  the  men  arrested? 

Tn  Honorable  Speafard  L.  Holland,  Governor: 

I  can  find  no  law  which  authorizes  the  Sheriff  to  claim  the  costs 
when  an  arrest  is  made  by  a  Game  Warden  (Conservation  Officer).  The 
law  is  rather  specific  in  that  regard.  It  is  Section  372.72,  Florida  Statutes, 
1941,  which  provides: 

"...  The  commission  of  game  and  fresh  water  fish  and  its  con- 
servation officers  shall  be  allowed  for  making  arrests  the  same  fees 
as  sheriffs,  and  the  same  mileage  for  conveying  prisoners,  the  same 
to  be  taxed  as  costs  in  the  cause,  in  case  of  conviction,  and  paid  in 
the  like  manner  as  the  compensation  of  sheriffs,  but  no  fees  or  mile- 
age slmli  i>e  allowed  In  case  of  acquittal.  All  mileage  and  other 
fees  received  by  the  commission  of  game  and  fresh  water  flsh,  or 
any  of  its  conservation  officers  under  this  section,  shall  be  deposited 
in  the  state  treasury  to  the  credit  of  the  state  game  fimd." 

It  is  clearly  apparent  from  this  section  that  where  the  arrest  is 
made  by  the  Conservation  Officer  (Game  Warden)  that  all  mileage  and 
other  fees  not  only  do  not  go  to  the  officer  making  the  arrest  but  under 
specific  provision  of  the  statute  are  deposited  In  the  State  Treasury  to  the 
credit  of  the  Game  Fund  if  any  mileage  and  fees  are  received. 

In  view  of  Section  30.27,  which  provides  that, 

"No  sheriff,  constable  or  coroner  shall  charge  constructive 
mileage.  The  mileage  charged  for  must  be  actually  traveled  by 
the  nearest  and  most  direct  route  by  the  public  highway." 

I  am  of  the  opinion  that  any  charge  that  the  Sheriff  might  attempt 
to  make  would  be  constructive  mileage  because  he  did  not  actually  travel 
the  same,  and,  therefore,  under  either  statute  the  Sheriff  would  not  be 
entitled  to  any  mileage. 

In  this  instance  where  the  men  were  released  on  their  own  recognizance 
and  were  not  taken  to  the  county  seat.  I  am  of  the  opinion  that  it  would 
be  improper  for  any  mileage  to  be  charged  except  one  mileage  to  be 
charged  by  the  officer  making  the  arrest  for  the  distance  to  and  from  the 

county  seat. 
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September   16,  1944.— 044-263. 

AUTHORITY  Tt>  DECLARE  CLOSED  PERIOD  FOR  TAKING 

CRAWFISH 

QUESTION:  If  an  unsupported  statement  is  made,  in  the  statutory 
open  season,  to  the  State  Board  of  Conservation,  that  the  salt  water  craw- 
fish In  the  waters  of  Florida  are  being  depleted,  does  the  Board  have  the 
authority  to  declare  a  closed  period  during  which  such  crawfish  cannot  be 
taken  while  corrective  measures  are  being  initiated? 

To  Honorable  8,  E.  Rice,  Supenwor,  Stale  Bonrd  of  Con»frvfitimi: 

A  consideration  of  the  various  statutes  having  to  do  with  the  regula- 
tory powers  of  the  State  Board  of  Conservation  along  with  the  provisions 
of  Section  374.10,  Florida  Statutes.  1941,  establishing  a  closed  season  on 
salt  water  crawfish,  leads  me  to  the  conclusion  that  there  is  doubt  as  to 
whether  the  Board  has  any  authority  to  declare  a  closed  period  at  variance 
with  the  closed  season  fixed  by  statute. 

It  Is  my  opinion  that  even  if  the  Board  does  have  such  authority,  it 
cannot  declare  a  closed  period  until  it  has  complied  with  the  anterior  re- 
quirements set  forth  in  Section  373.06  of  the  aforesaid  statutes. 

January  S,  1944.— -044-16. 

SALT  WATER  PISH  TAKEN  BEYOND  TERRITORIAL  LIMITS 

QUESTION:  May  salt  water  fish,  taken  with  a  purse  seine  beyond 
territorial  limits  of  the  State,  be  brought  into  Florida  for  processing  and 
shipment? 

To  Mouorahle  S.  B.  Riee,  Supen.'i»or,  Staff  Board  of  Con*cri'atiiin : 

It  is  universally  held  that  statutes  regulating  possession,  transportation 
or  sale  within  the  State  of  fish  or  game  taken  outside  of  the  State  are 
valid  as  a  proper  exercise  of  the  police  power  and  are  not  unconstitutional 
as  an  interference  with  foreign  or  interstate  commerce.  Johnson  v.  Gentry 
(Cal.).  30  P.  (2d)  400,  92  ALR  1264;  White  v.  State,  113  So.  94;  New  York 
ex  rel.  Sllz  v.  Hesterberg,  53  L;  ed,  75.  22  Am.  Jur.  (Fish  and  Fisheries) 
#50. 

Statutes  regarding  the  possession,  transportation  or  sale  within  a  state 
of  fish  can  have  no  application  to  fish  taken  outside  or  beyond  the  terri- 
torial limits  of  such  state  unless  made  so  by  express  language.  Taylor  v. 
Penton,  128  So.  499;  Welles  v.  Penton,  128  So.  500;  People  v,  Buffalo  Pish 
Co..  164  N.  Y.  93.  52  LRA  803;  Tyler  v.  State,  93  Md.  309,  52  LRA  100. 

The  general  laws  of  this  state  prohibiting  sale,  possession  or  shipment 
of  fish  taken  by  means  of  certain  nets  or  during  certain  seasons  or  other 
prohibitions  made  for  protection  of  flsh  under  the  police  power,  do  not  ex- 
pressly prohibit  sale,  possession  or  shipment  of  flsh  brought  Into  this  state. 
taken  beyond  the  territorial  limits  of  the  State,  Taylor  v.  Penton.  Welles  v. 
Penton,  supra.  The  Supreme  Court  of  this  state  has  held  that  such 
statutes  are  penal  in  nature  and  are  strictly  constraed  and  punish  only 
those  acts  which  are  specifically  condemned.  Taylor  v.  Penton,  supra. 

It  is  my  opinion  that  the  general  laws  of  this  state  do  not  prohibit  the 
taking  of  food  flsh  beyond  the  territorial  limits  of  the  State  by  use  of  a 
purse  seine  or  the  bringing  into  the  State  of  such  fish  for  processing  for 
shipment  in  interstate  conmierce.  Any  abuse  of  this  right  or  exercise 
of  same  resulting  in  discriminations  as  to  local  fish  supplies  or  practices 
can  be  corrected  by  legislation  or  regulatory  rule  of  the  Commission. 

I  have  made  no  examination  of  special  acts  or  acts  of  local  application 
in  passing  on  this  question.  An  examination  of  such  acts  in  particular  lo- 
calities may  reveal  specific  prohibition  which  may  change  the  rule  in  the 
area  covered  by  the  Act, 
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May  8,  1944.— 044-144.    See  also  044-271. 

BOARD  OP  CONSERVATION— SPONGES 

QUESTION:     1.    May  sponges  be  taken  with  diving  equipment  In  any 

of  the  waters  within  the  territorial  limits  of  the  State? 

2.  May  sponges  of  a  diameter  less  than  five  inches,  that  are  taken  out- 
side the  territorial  limits  of  the  State,  be  brought  into  the  State  and 
bandied  tlirough  the  regular  commercial  channels? 

To  Honorable  S.  E.  Rice,  Supervinor,  State  Board  of  Conservation : 

The  first  question  posed  by  you  is  answered  in  the  n^ative.  See  Sec- 
tion 374.27.  Florida  Statutes.   1941. 

The  second  question  posed  by  you  requires  an  interpretation  of  Section 
374.29,  Florida  Statutes,  1941.    m  part,  this  section  provides: 

"No  person  may  take,  by  any  means  or  method  from  the  waters 
of  the  Gulf  of  Mexico,  the  straits  of  this  state,  or  other  waters  within 
the  territorial  limits  of  this  state,  any  commercial  sponges  measur- 
ing, when  wet,  less  than  five  inches  in  their  maximum  diameter;  and 
no  person  may  land,  deliver,  cure,  offer  for  sale  or  have  possession 
of,  at  any  port  or  place  or  upon  any  boat  or  vessel,  any  such  com- 
mercial sponges.  The  presence  of  sponges  of  the  diameter  of  less 
than  five  inches  on  any  vessel  or  boat  engaged  in  sponging  In  tiie 
waters  of  the  Gulf  of  Mexico,  the  straits  of  this  state  or  other  waters 
within  the  territorial  limits  of  this  state,  or  the  possession  of  any 
sponges  less  than  said  diameter  sold  and  delivered  by  such  person, 
shall  be  prima  facie  evidence  of  the  violation  of  this  section." 
(Emphasis  suppUed) . 

This  section  is  penal  in  natiu^  and  must  be  strictly  construed.  The 
provisions  thereof  can  only  apply  to  those  acts  therein  specifically 
condemned. 

This  question  is  related  to  the  one  discussed  In  my  opinion  to  you  of 
date  January  5,  1944,  wherein  I  advised  that: 

"Statutes  regarding  the  possession,  transportation  or  sale  within 
a  State  of  fish  can  have  no  application  to  flsh  taken  outside  or  be- 
yond the  territorial  limits  of  such  State  unless  made  so  by  express 
language.  Taylor  v.  Penton,  128  So.  499:  WeUea  v.  Penton.  128  So, 
500;  People  v.  Buffalo  Fish  Co.,  164  N.  Y.  93;  52  LRA  803;  Tyler  v. 
State,  93  Md,  309,  52  LRA  100." 

It  is  my  opinion  that  the  words  "any  sach  commercial  sponges"  refer 
to  those  sponges  described  In  said  section  that  are  taken  within  the  terri- 
torial waters  of  this  state.  The  provisions  of  said  section  do  not  prohibit 
one  from  taking  sponges  of  any  size  beyond  the  territorial  limits  of  Florida, 
and  bringing  the  same  into  this  state  for  use  or  sale. 

I  call  your  attention  to  this  fact.  Under  the  provisions  of  Section 
374.29,  the  presence  of  commercial  sponges  of  a  size  therein  described  on  a 
boat  engaged  in  sponging  in  the  waters  therein  designated,  or  the  posses- 
sion of  such  a  sponge  that  has  been  sold  and  delivered  by  one  engaged  In 
the  business  of  sponging,  shall  be  prima  facie  evidence  of  the  violation  of 
said  section.  Such  evidence  would  be  sufficient  upon  which  to  predicate  a 
prosecution  in  the  courts  of  tills  state,  and  upon  the  State  having  estab- 
lished such  facts,  the  burden  would  then  rest  with  the  defendant  to  es- 
tablish that  the  sponges  in  question  were  taken  beyond  the  territorial  limits 
of  this  state.  If  the  defendant  does  establish  such  defense,  he  will  have 
thereby  invited  prosecution  in  the  Courts  of  the  United  States  for  having 
violated  the  provisions  of  Section  781,  Title  16,  U.  8.  C.  A.  Section  781 
provides : 
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"It  is  unlawful  for  any  clUzen  of  the  United  States,  or  person 
owing  duty  of  obedience  to  the  laws  of  the  United  States,  or  any  boat 
or  vessel  of  the  United  States,  or  person  belonging  to  or  on  any 
such  boat  or  vessel,  to  take  or  catch,  by  any  means  or  method,  in 
the  waters  of  the  Gulf  of  Mexico  or  the  Straits  of  Florida  outside 
of  State  territorial  limits,  any  commercial  sponges  measuring  when 
wet  less  than  five  inches  in  their  maximum  diameter,  or  for  any 
person  or  vessel  to  land,  deliver,  cure,  offer  for  sale,  or  have  in  posses- 
sion at  any  port  or  place  in  the  United  States,  or  on  any  boat  or 
vessel  of  the  United  States,  any  such  commercial  sponges." 

When  a  trial  for  the  violation  of  Section  374.29  results  in  acquittal  of 
a  defendant  whose  defense  is  that  the  sponges  tn  question  were  taken 
beyond  the  territorial  limits  of  Florida,  you  may  call  the  case  to  the  at- 
tention of  the  United  States  District  Attorney  of  the  district  wherein  the 
crime  was  committed,  so  that  such  officer  may  institute  criminal  prose- 
cution for  the  violation  of  said  Section  781. 

April  20,  1844.— 044-129. 

FORCE  TRAP  NETS 

QUESTION:  Wbat  constitutes  an  illegal  operation  of  a  so-called 
force  trap  net? 

To  Honorable  Spettard  L.  Holland,  Oovemor: 

Chapter  18676,  Special  Act  of  1937,  provides: 

"1.  It  shall  be  unlawful  for  any  person,  persons,  firm  or  cor- 
poration to  fish,  or  cause  to  be  fished,  any  haul  seine  or  drag  net  In 
any  of  the  Inside  salt  waters  in  Martin  County,  Florida."  (Em- 
phasis supplied). 

This  is  the  pertinent  part  of  thf  Act  in  question. 

The  above  statute  was  construed  by  our  Supreme  Court  tn  the  case  of 
Commercial  Plshennen's  Association  vs.  Chrlstensen,  10  So.  2d.  323,  where 
the  Court  held  in  effect,  that  nets  such  as  cast  nets,  trammel  nets,  gill 
nets  and  the  so-called  "force  trap  net"  described  therein  did  not  come 
within  the  prohibition  of  the  statute  as  long  as  they  were  not  converted 
into  and  used  as  seines  or  drag  nets. 

The  force  trap  net  was  described  carefully  In  the  case,  and  the 
manner  of  proper  use  was  indicated  which  included  "being  clear  of  the 
bottom  at  all  times  and  at  no  time  touching  the  bottom  while  being 
moved  through  the  water." 

The  Court  further  said  that  the  net  was  Intended  to  be  used  with  its 
lead  line  floating  high  off  the  t>ottom.  but  If  It  was  converted  to  the  use 
and  purpose  of  a  haul  seine  or  drag  net  there  was  nothing  in  their  Judg- 
ment Intended  to  preclude  prosecution. 

The  Circuit  Court,  pursuant  to  the  above  cited  opli^on,  entered  a 

qualified  injunction  in  the  said  Injunction  suit  appealed  from  in  Leon 
County.  In  1943,  a  petition  for  contempt  and  rule  issued  directed  to  cer- 
tain agents  of  the  Department  of  Conservation  and  others  requiring  them 
to  appear  and  answer  a  contempt  charge  for  alleged  violation  of  the 
injunction.  Motion  to  quash  the  rule  was  filed  and  argued  on  the  propo- 
sition that  the  defendants  should  be  expressly  charged  under  circumstances 
declaring  that  the  so-called  force  trap  net  was  being  used  with  the  lead 
lines  at  all  times  being  free  and  clear  of  the  bottom.  The  Circuit  Judge 
in  entering  his  order  to  Quash  the  writ  and  allowing  time  to  file  a  new 
petition,  recognized  this  as  the  law.  The  petitioners  did  not  proceed  and 
this  matter  has  been  dismissed  with  prejudice. 

In  the  light  of  these  proceedings.  It  la  my  opinion  that: 
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1.  A  force  trap  net  is  a  prima  facie  legal  net  and  may  be  used  In 
the  inside  salt  waters  of  Martin  County  under  Chapter  18676,  Laws 
of  Florida,  Acts  of  1937,  when  constructed  and  used  as  provided  by 
the  Christe risen  case,  supra,  except  at  those  places  in  such  waters 
where  all  netting  ts  expressly  prohibited,  which  question  is  not  con- 
sidered here. 

2.  That  a  force  trap  net  is  designed  to  be  used  as  a  trap  in  deep 
water  with  its  lead  line  always  free  and  clear  from  the  bottom. 

3.  That  the  use  of  such  a  net  in  shallow  water  by  allowine  the 
lead  lines  to  sweep  along  the  bottom  constitutes  a  conversion  into 
and  use  as  a  drag  seine  and  haul  net  and  comes  within  the  pro- 
hibitions of  said  Act. 

October  19,  1943.— 043-275. 

ILLEGAL  EQUIPMENT— SEIZURE  AND  DISPOSITION 

QUESTION:  What  procedure  should  be  followed  by  the  State  Board 
of  Conservation  after  seizure  of  nets  and  fishing  equipment  Illegally  used  In 
salt  waters? 

To  Honorable  S.  E.  Riee,  Supervisor,  State  Board  of  Consenmtion : 

I  suggest  the  following: 

1.  Someone  who  has  knowledge  of  the  facts  concerning  the  vio- 
lation could  appear  before  a  committing  magistrate  (Justice  of 
the  Peace,  or  Judge  of  the  Circuit  Court,  County  Judge's  Court, 
County  Court,  or  Criminal  Court  of  Record),  having  jurisdiction 
over  the  area  within  which  the  crime  was  committed,  and  take 
proper  proceedings  to  have  a  warrant  Issued  and  served  by  the 
Executive  Officer  of  the  Court. 

2.  In  those  counties,  where  th*  offense  is  committed,  having 
County  Courts  or  Criminal  Courts  of  Record,  the  Prosecuting  Attor- 
ney would  have  authority  to  file  an  information,  or  in  counties  hav- 
ing a  County  Judge's  Court  the  matter  might  be  tried  on  an  affidavit 
filed  before  the  Court,  and  such  proceedings  being  taken,  the  neces- 
sity of  proceeding  before  a  committing  magistrate  (preliminary 
hearing,  etc.)  might  be  dispensed  with. 

3.  In  case  the  proceedings  before  a  committing  magistrate  re- 
sulted in  a  discharge,  trial  of  the  person  charged  with  the  offense 
might  still  be  had  on  an  information  or  affidavit  as  the  case  may  be. 

4.  Evidence  obtained  by  agents  of  the  Department  should  be 
delivered  to  the  Sheriff  of  the  county  in  which  the  offense  was  com- 
mitted and  receipt  should  be  taken  therefor.  The  Sheriff  is  the 
Executive  Officer  of  the  Courts  and  as  such  is  the  proper  officer  to 
hold  evidence  pending  trial,  <See  Sections  26.49,  34.07,  36.11,  33.26 
and  37.16,  Florida  Statutes.  1941). 

You  advise  that  some  difficulty  has  been  experienced  from  loss  of 
evidence  because  of  replevin  suits  being  flled  against  Sheriffs  to  retake 
property,  and  no  contest  being  offered  In  some  of  these  cases.  I  suggest 
that  you  immediately  obtain  executive  authorization  from  the  Governor 
to  advise  all  Sheriffs  that  it  is  the  Governor's  instruction  in  case  replevin 
suits  are  begun  to  recover  any  evidence  deposited  with  them  by  the  agents 
of  your  Department,  that  they  immediately  notify  you  and  that  such  evi- 
dence be  held  in  their  possession  subject  to  your  instructions  and  court 
order. 

It  is  my  opinion  that  such  action  to  recover  such  evidence  from 
Sheriffs  is  improper  and  this  office  will  resist  any  attempt  to  obtain  pos- 
session of  such  evidence  by  that  method. 
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December  14,  1943.— 043-330. 

MULLET— CIXDSED    SEASON-SEIZURE    AND    DISPOSITION 

QUESTION:  A  carload  of  fresh  mullet  shipped  from  a  closed  county 
on  December  5th  arriving  In  Jacksonville  on  the  6th,  and  unloaded  on 
the  7th  and  8th,  has  been  seized  and  put  in  storE^e  in  Jacksonville  by  a 
Conservation  Agent.  What  procedure  should  be  followed  in  disposing  of 
the  seized  carload  of  mullet? 

To  Honorable  S.  E.  Rice,  Supervitor,  State  Board  of  Comturvatinn : 

A  number  of  statutes  may  be  involved  in  this  seizure,  and  I  call  your 
attention  to  Section  374.23,  Florida  Statutes.  1941,  providing  for  closed 
season  on  mullet.  This  statute  was  construed  in  the  case  of  Hodges  vs. 
Pilstrup,  114  So.  521,  in  which  case  it  was  held  that: 

Mullet  in  the  lawful  possession  of  a  dealer  is  not  subject  to  seizure 
until  midnight  of  December  6.  The  statute  has  not  been  changed  since 
the  above  decision,  and  assuming  the  mullet  was  caught  during  the  open 
season,  then  it  was  not  subject  to  seizure  until  after  midnight  December 
6,  1943.  The  same  case  is  also  authority  for  the  proposition  that  Section 
5829,  RGS  1920,  now  Section  374.41,  Florida  Statutes,  1941.  does  not  au- 
thorize forfeiture  where  no  seizure  of  a  boat  is  involved,  the  sale  of  the 
fish  being  incidental  to  the  procedure  provided  for  sale  of  the  vessel. 

The  above  statute  must  be  read  in  connection  with  Chapter  20923, 
Laws  of  Florida.  1941,  and  Section  373.26.  Florida  Statutes.  1941.  provid- 
ing for  the  sale  of  frozen  fish  on  hand  prior  to  the  commencement  of 
the  closed  season,  requiring  the  owner  to  make  certain  reports  to  the  State 
Board  of  Conservation  and  providing  a  penalty  for  violation  of  the  law. 
Although  Section  374.23  provides  only  5  days  for  disposal  of  mullet  caught 
during  the  open  season.  Section  373.26  authorizes  sale  of  frozen  stocks.  I 
assume  this  statute  is  not  applicable  in  this  particular  case  as  you  use 
tjie  term  "fresh  fish." 

There  is  no  statute  in  this  state  providing  for  the  summary  disposal 
of  "fresh  salt  water  fish"  seized  for  violation  of  Section  374.23,  except  as 
incidental  to  the  sale  of  a  seized  vessel,  and  the  right  of  disposal  as  to  such 
flsh  after  seizure  depends  therefore  on  the  Common  Law.  The  fish  them- 
selves are  Illegal  property  rather  than  an  instrumentality  by  which  an 
illegal  act  is  done:  therefore  these  fish  fall  into  that  class  of  goods  ordi- 
narily represented  by  liquor  and  slot  machines  rather  than  that  class 
represented  by  vehicles  used  for  transporting  illegal  goods,  and  as  such 
these  fish  are  subject  to  being  disposed  of  by  the  Court  as  an  mcident 
to  the  criminal  charge.  However,  they  are  highly  perishable  and  should 
not  be  held  to  await  the  judgment. 

It  is  my  opinion  that  if  these  fresh  flsh  were  properly  seized  after 
midnight  December  6,  1943,  they  are  lawfully  held  by  the  State,  and  that 
the  owner  should  be  charged  with  violation  of  Section  374.23,  Florida 
Statutes,  1941.  In  these  times  of  food  shortages  the  flsh  should  be  disposed 
of  immediately  and  I  recontunend  one  of  two  methods: 

1.  By  returning  the  flsh  to  the  owner,  retaining  a  sufficient 
amount  for  evidence.  The  owner  may  then  dispose  of  the  &sh  under 
Section  373.26,  Florida  Statutes,  1941. 

2.  By  immediately  applying  to  the  Court  for  an  order  to  dis- 
pose of  the  flsh  pending  determination  of  the  criminal  charge  and 
rights  of  the  owner  in  the  flsh.  By  all  means,  the  owner  should  have 
notice  and  right  to  be  heard  on  such  petition. 

This  opinion  is  not  In  conflict  with,  nor  does  it  overrule  my  opinion 
sent  you  dated  December  31,  1941,  on  the  right  to  confiscate  flsh  lllecal^ 
taken  from  waters  of  the  State.  That  opinion  was  predicated  on  tlie 
theory  that  title  never  passed  from  the  State.  In  this  opinion  it  is  as- 
sumed that  the  salt  water  flsh  were  lawfully  obtained  in  the  first  instance. 
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November  14,  1944. — 044-319. 

MULLET — ^TAKING  OUT  OF  SEASON  FOR  USE  IN  WAR  EFFORT 

QUESTION:  Does  the  State  Board  of  Conservation  have  authority 
to  permit  the  taking  of  mullet  durmg  the  statutory  closed  season,  so  that 
a  privately  owned  plant  situated  at  Ft.  Myers,  Lee  County,  Florida,  may 
fulfill  its  contract  with  a  corijoration  of  the  United  States  Government, 
to  furnish  dehydrated  fish  for  the  use  of  soldiers  hospitalized  overseas? 

To  Honorable  8.  E.  Rice,  BupervUor,  State  Board  of  Coiuervation: 

Section  374^3,  Florida  Statutes,  1941,  provides  that: 
"No  person  nmy  take  .  .  .  any  fresh  .  .  .  muUet  ....  in  this  state,  be- 
tween the  first  day  of  December  of  any  year  and  the  twentieth  day  of 
January  of  the  next  succeeding  year," 
wliile  Section  373.06  of  such  statutes  reads  as  follows: 

"The  state  board  of  conservation  shall  gather  data  concerning  the 
commercial  fisheries,  making  such  investigations  of  the  various  species 
of  fish,  and  prepare  the  same  bienniaUy  to  show  the  abundance  of  the 
important  commercial  fish  and  guide  in  the  collection  and  preparation 
of  statistical  information  necessary  to  determine  evidence  of  overfishing. 
Said  board  is  authorized  and  directed,  from  time  to  time,  having  due 
regard  to  distribution,  abundance,  economic  value  and  breeding  habits, 
to  determine  when,  to  what  extent,  if  at  all,  and  by  what  means  it  is 
compatible  with  the  safeguarding  of  the  supply  to  allow  .  .  .  takii^,  cap- 
turing, possession,  sale,  purchase,  shipment,  ...  of  salt  water  fish  ...  or 
parts  thereof  and  to  adopt  suitable  regulations  permitting  and  governing 
the  same  in  accordance  with  such  determinations." 

It  is  my  beUef  that  If  the  Board  first  conducts  an  inquiry  in  accord- 
ance with  the  standards  prescribed  by  the  last  mentioned  section  and  as 
a  consequence  finds  that  due  to  the  present  World  War  an  emergency 
exists,  making  it  necessary  as  a  part  of  the  war  effort  of  our  nation  and 
as  a  contribution  to  the  cause  of  the  United  Nations  that  such  contract 
be  fulfilled,  that  this  cannot  be  accomplished  except  through  the  use  of 
mullet  and  that  suSicient  mullet  cannot  be  obtained  to  satisfy  the  re- 
quirements of  the  contract  without  taking  them  from  the  waters  of  this 
state  during  the  closed  season,  the  Board  is  empowered  solely  as  an  emer- 
gency measure  to  permit  the  taking  of  mullet  from  such  waters  for  that 
purpose  and  that  purpose  alone, 

I  am  of  the  opinion  tliat  any  regulation  which  \s,  adopted  in  the  spe- 
cific instance  to  which  the  Board's  inquiry  applies,  should  provide  that 
the  taking  of  mullet  shall  be  confined  to  the  waters  of  this  state  situated 
within  Lee  County,  that  such  mullet  can  be  taken  solely  for  the  purpose 
of  supplying  the  plant  in  question,  that  the  mullet  can  be  taken  for  a 
limited,  defined  period  and  that  only  a  sufficient  amoimt  of  mullet  can  be 
taken  to  meet  the  requirements  of  the  contract. 

It  Is  understood  that  the  aforesaid  construction  of  Section  373.06  Is 
predicated  entirely  upon  the  situation  reflected  by  the  question  and  the 
existence  of  a  war  emergency  and  that  it  does  not  abrogate  the  general 
rule  that  the  Board  is  without  authority  to  limit  the  closed  season  on 
mullet  as  expressed  in  Section  374,23. 

As  the  question  posed  above  reflects  the  situation  prompting  the  re- 
quest for  opinion  in  your  letter  of  November  8,  this  opinion  may  be  con- 
sidered as  an  answer  to  such  request. 

July  8,  1944.— 044-202. 

SEAFOOD   DEALERS— ADDITIONAL   LICENSE   TAX 

QUESTION:  Does  the  state  license  tax  on  wholesale  seafood  dealers 
prevent  cities  or  counties  from  collecting  additional  taxes? 
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To  Honorable  S.  B.  Riee,  SvjiervUor,  State  Board  of  Cotuervalion : 

Section  2,  Chapter  19611,  Laws  of  Florida,  1939,  required  wholesale 
seafood  dealers  to  pay  an  annual  license  tax  to  the  State  "in  lieu  of  any 
other  tax  or  taxes  now  imposed  by  law  on  wholesale  fish  dealers."  Section 
374.30,  Florida  Statutes,  1941,  the  law  presently  governing  the  license  tax 
on  seafood  dealers,  is  a  revision  of  the  above  mentioned  chapter,  and  the 
words  last  quoted  were  omitted  therefrom.  The  pertinent  provisions  of 
said  section  read  as  follows: 

"License:  seafood  dealers  and  non-resident  fishermen;  penalty 
— Seafood  dealers,  and  aliens  and  non-residents  who  take  salt  water 
fish  other  than  for  per.sonal  use,  as  a  condition  precedent  to  doing 
business  or  fishing  In  Florida,  shall  procure  from  the  supervisor  of 
conservation  a  license,  the  same  to  be  issued  by  the  said  supervisor 
upon  proper  application  made  on  forms  to  be  furnished  by  said 
supervisor.  .  .  .  The  annual  license  tax  for  the  above  licenses  shall 
be  as  follows: 

(1)     Wholesale  seafood  dealers,  fifty  dollars. 
(3)     Wholesale  seafood  dealers,  who  are  aliens,  five  hundred 
dollars." 

In  addition  to  the  annual  license  tax  provided  by  the  aforesaid  sec- 
tion, the  legislature  has  authorized  cities  and  counties  of  the  State  of 
Florida  to  assess  and  impose  taxes  pursuant  to  and  In  accordance  with 
the  provisions  of  certain  applicable  statutes  which  are  Sections  205.01, 
205.02,  193.11,  193.32  and  167.43.  Florida  Statutes,  1941.  and  In  the  case 
of  those  municipalities  chartered  by  special  acts  of  the  legislature,  the 
special  acts  by  which  said  municipalities  are  created. 


September  13,  1944.— 044-271.    See  also  044-144. 

UNDERSIZED  SPONGES 

QUESTION:  Can  the  State  make  out  a  case  for  the  possession  of 
commercial  sponges  less  than  Ave  inches  In  maximum  diameter,  when 
it  is  unable  to  prove  where  such  sponges  were  taken? 

To  Honorable  Chester  MeMullea,  State  Attorney.  ClfartcattT,  Florida: 

After  carefully  considering  Section  374.29,  Florida  Statutes.  1941, 
which  prohibits  the  taking  and  possession  of  undersized  commercial 
sponges  from  the  waters  within  the  territorial  limits  of  this  state,  and 
particularly  that  part  of  such  section  having  to  do  with  prima  facie  evi- 
dence of  a  violation  thereof,  it  is  my  opinion  that  even  when  It  is  unable 
to  prove  where  the  sponges  were  taken,  the  State  can  make  out  a  case 
when  it  can  prove  tliat  they  were  present  on  a  boat  engaged  in  spoiling 
in  such  waters.  This  would  necessitate  finding  the  sponges  on  a  tx>at 
while  It  was  so  engaged. 

It  Is  my  belief  that  In  all  other  cases  the  State  would  have  to  prove 
that  the  sponges  were  taken  in  waters  within  the  territorial  limits  of  the 
State.  To  this  extent  I  am  modifying  my  opinion  of  May  8,  1944  ad- 
dressed to  Honorable  S.  E.  Rice,  Supervisor,  State  Board  of  Conservation. 


SHELL  FISH 

August  21,  1944.-044-248. 

POWER  OP  BOARD  TO  EXTEND  OPEN  SEASON 

QUESTION:  Does  the  State  Board  of  Conservation  tiave  the  power 
to  advance  the  opening  date  of  the  oyster  season  from  October  1  to  Sep- 
tember 1? 
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To  Honorable  S.  E,  Bice.  SuperviroT,  8tat«  Board  of  Coneervation ; 

Section  375.15,  Florida  Statutes,  1941,  which  came  into  being  bb  Sec- 
tion 20,  Chapter  6532,  Laws  of  Florida,  1913,  provides  that  "No  person 
may  take  .  .  .  oysters  between  the  fifteenth  day  of  April  and  the  first  day 
of  October  of  each  year."  Consequently,  the  question  resolves  itself  into 
one  of  whether  the  Board  has  the  authority  to  advance  the  opening  date 
from  a  date  fixed  by  law. 

A  review  of  the  sections  of  the  Florida  Statutes,  1941,  relating  to  the 
regtilatory  powers  of  the  Board,  discloses  that  the  only  section  which 
might  be  considered  as  granting  such  authority  is  Section  373,06,  whereby 
the  Board  is  empowered  to  adopt  "suitable  regulations  permitting  and 
governing"  the  "taking"  of  oysters  "in  accordance  with"  its  "determina- 
tion." However,  this  section  had  its  origin  in  Section  10,  Chapter  16178, 
Laws  of  Florida,  1933,  which  contained  a  provision  that  nothing  therein 
should  "operate  to  repeal  or  supersede  any  existing  law  concerning  the 
taking  .  .  .  of  .  .  .  oysters";  and  the  above  mentioned  Section  20  was  an 
"existing  law." 

It  seems  clear  from  the  provision  last  quoted  and  from  the  inclusion 
of  the  aforesaid  Section  20  in  the  Florida  Statutes.  1941,  that  the  Legisla- 
ture intended  to,  and  has,  fixed  the  first  day  of  October  of  each  year  as 
the  lawful  opening  date  of  the  oyster  season,  and  that  the  Legislature 
did  not  intend  to  vest,  and  has  not  vested  the  Board  with  the  power  to 
advance  the  opening  date  so  designated  and  established. 

Based  upon  the  foregoing,  it  is  my  opinion  that  your  question  must 
be  answered  in  the  negative. 


CHAPTER  XXI 
PUBLIC  HEALTH 

STATE  BOARD  OF  BEALTH 

March  19,  1943.— 043-19. 

ANTI -RABIES  CAMPAIGN 

QUESTION:  Has  the  State  Board  of  Health  authority  to  Inaugurate 
an  an U- rabies  campaign  and  order  that  all  dogs  on  the  highways  or  streets 
of  the  State  be  killed,  when  such  dogs  are  not  on  a  leash  or  In  the  care 
of  someone? 

Tit  IlonorahU  Sprt/ard  L.  t/filland,  (/nvrrnnr : 

You  call  my  attention  to  Section  381.17,  Florida  Statutes.  1S41,  which 
purports  to  give  the  State  Board  of  Health  the  power  to  quarantine  per- 
sons and  animals  and  I  think  that  it  is  on  this  particular  statute  that  the 
State  Board  of  Health  is  basing  this  campaign. 

You  also  call  my  attention  to  Sections  811.19,  811.09,  707.02  and 
767.03.    I  have  carefully  examined  all  of  these  sections. 

Section  381.17  seems  to  me  to  authorize  the  State  Board  ol  Health 
under  certain  circiim stances  to  quarantine  dogs  and  to 

"...  place  any  and  al!  such  restrictions  upon  Ingress  and  egress 
of  animals  or  persons  thereat  as.  In  his  Judgment,  slmit  be  necessary 
to  prevent  a  spread  of  the  disease  from  the  infected  locality  or 
animal  or  animals;  and  the  state  health  officer,  when  he  shall  have 
declared  any  city,  town  or  other  place,  or  animals  to  be  in  quaran- 
tine, shall  so  control  the  population  or  animals  of  said  city,  town 
or  other  place,  and  make  such  disposition  of  the  same  as  shall  in 
his  Judgment  appear  ttest  to  protect  that  population  and  at  the 
same  time  prevent  a  spread  of  the  Infection,  or  running  at  large  of 
animals  Infected  with  rabies,  among  the  same.  .  .  ." 

This  section  also  authorizes  the  President  of  the  State  Board  of 
Health  to  call  to  his  assistance  the  peace  officers  of  the  State.  You  will 
note  there  is  no  specific  authority  whatsoever  vested  in  the  Board  of 
Health  or  the  President  thereof  to  shoot  all  dogs  merely  because  they  hap- 
pened to  be  running  at  large.  He  Is  apparently  authorized  to  order  all 
dogs  to  be  quarantined  and  to  provide  further  that  no  dog  shall  be  allowed 
on  the  streets  or  highways  of  the  State  unless  the  dog  is  on  a  leash  or 
in  the  care  of  some  person.  The  penalty  for  disobeying  any  quarantine 
regulations  is  fixed  by  Section  381,20.  which  provides: 

"Whoever  violates,  disobeys,  omits,  neglects  or  refuses  to  com- 
ply with  any  quarantine  regulations  which  may  be  established  by 
the  state  health  officer,  or  any  of  the  rtiles  and  regulations  which 
may  be  duly  promulgated  by  said  state  health  officer  or  said  state 
board  of  health,  shall  be  punished  by  Imprisonment  not  exceeding 
six  months,  or  by  fine  not  exceeding  one  thousand  dollars." 

You  will  note  that  this  section  provides  punishment  of  the  violator 
of  any  quarantine  or  regulation  either  by  imprisonment  or  by  fine  and 
does  not  authorize  the  Health  Officer  or  any  of  his  agents  to  destroy  a 
dog  Just  because  he  happens  to  be  running  at  large  upon  the  public 
highways  and  streets  of  our  state.  It  seems  to  me  that  the  penalty  for 
the  violation  of  any  quarantine  regulation  is  severe  enough  to  deter  any- 
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one  from  violating  the  provisions  and  this,  as  the  law  is  now  written, 
seems  to  be  the  only  method  of  enforcing  a  quarantine  or  any  regulations 
promulgated  by  the  Board  of  Health. 

Section  811.09  relates  to  carrying  away  beasts  or  birds.  I  don't  thinlc 
that  this  section  is  sufficientSy  applicable  to  consider.  However,  Section 
811.19  relates  to  the  larceny  of,  and  injury  to,  dogs,  and  In  addition  to 
this  provides; 

"All  dogs  owned  and  domiciled  within  this  state  are  declared  to 
be  domestic  animals,  and  ownership  of  and  property  rights  therein 
shall  exist  and  be  asserted  and  protected  In  the  same  manner  and 
under  the  same  conditions  as  ownership  and  property  rights  in 
other  domestic  animals." 

I  think  that  if  dogs  had  not  been  property  within  the  meaning  of  the 
law  prior  to  the  passage  of  this  statute  they  certainly  are  now  and  must 
be  dealt  with  as  such.  In  view  of  this  statute  it  certainly  could  not  be 
contended  that  a  dog  is  the  property  of  no  one  and  can  be  shot  on  sight 
by  any  police  officer. 

Section  767.02  relates  to  sheep -killing  dogs  and  provides  that  it  shall 
be  unlawful  "for  any  dog  known  to  have  killed  sheep  to  roam  about  over 
the  country  unattended  by  a  keeper.  Any  such  dog  found  roaming  over 
the  country  unattended  shall  be  deemed  a  run-about  dog,  and  it  is  lawful 
to  kill  such  a  dog."  You  will  note  that  in  this  instance  the  Legislature 
has  speclflcaliy  provided  under  what  circumstances  a  sheep -killing  dog 
can  be  killed,  but  even  under  this  statute  whoever  kUls  tliis  dog  certainly 
must  possess  some  evidence  that  the  particular  dog  has  killed  sheep  and 
it  does  not  justify  killing  any  dog  that  roams  at  large. 

Section  767.03  provides  for  a  defense  for  killing  such  dog.    It  reads: 

"In  any  action  for  damages  or  of  a  criminal  prosecution  against 
any  person  for  killing  or  injuring  a  dog,  satisfactory  proof  that  said 
dog  had  been  or  was  killing  sheep  shall  constitute  a  good  defense  to 
either  of  such  actions." 

It  is,  therefore,  plain  from  these  two  sections  of  our  statute  that  even 
In  communities  where  dogs  have  been  known  to  kill  sheep  you  must  be 
pcesessed  with  evidence  that  a  particular  dog  was  a  sheep -killing  dog 
before  you  could  have  a  good  defense  if  you  shot  a  dog  roaming  upon  the 
public  highways  and  streets  or  over  the  county.  Therefore,  it  seems  to  me 
that  when  the  Legislature  intends  that  dogs  may  be  killed  it  has  specifi- 
cally provided  under  what  conditions  this  may  be  done. 

I  do  not  mean  to  Intimate  that  any  police  officer  could  not  shoot  a 
dog  that  was  roaming  about  in  the  city  or  county  U  he  knew  such  dog 
had  rabies  or  was  vicious  and  was  attempting  to  bite  someone,  but  from 
my  examination  of  the  applicable  law  I  am  of  the  opinion  that  it  would 
be  unwise  for  a  Sheriff  to  shoot  all  dogs  on  the  highways  and  streets, 
when  said  dogs  were  not  on  a  leash  or  in  the  care  of  someone,  without 
having  more  reason  for  so  doing  than  just  the  fact  that  these  dogs  were  on 
the  streets  and  highways  of  the  State  and  were  not  on  a  leash  or  in  the 
care  of  some  person. 

I,  therefore,  answer  your  question  in  the  negative. 

If  the  State  Board  of  Health  feels  that  the  law  as  now  written,  which 
gives  them  the  right  to  arrest  anyone  who  would  violate  a  quarantine 
regulation  by  allowing  a  dog  to  roam  about  the  streets  unattended  and 
not  upon  a  leash  is  not  sufficient  to  adequately  enforce  its  quarantine 
measures,  then  it  can  appeal  to  the  legislature  wliich  meets,  as  you  know, 
in  the  next  few  days,  for  a  more  stringent  law. 
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January  7,  1943. — 043-6. 

AUTOMOBILES— PtTRCHASE  FOR  USE  OP  QUARANTINE  HOSPITALS 

QUESTION:  May  the  State  Board  of  Health  lawfully  purchase  such 
automobiles  as  may  be  necessary  in  the  operation  of  State  Board  of  Health 
Venereal  Disease  Quarantine  Hospitals  and  pay  for  said  automobiles 
from  United  States  Public  Health  Service  funds  allotted  to  Florida  for 
venereal  disease  work? 

To  the  State  Board  of  Health,  Jack^onvilU.  Florida: 

Congress  has  appropriated  large  sums  of  money  for  the  purpose  of 
assisting  states,  counties,  health  districts,  smd  other  political  subdivisions 
of  the  states  in  establishing  and  maintaining  adequate  measures  for  the 
prevention,  treatment  and  control  of  the  venereal  diseases  (Title  42, 
Section  25a.  U.  S.  C.  A.). 

Out  of  the  foregoing  appropriations  the  Surgeon  General  of  the  Pub- 
lic Health  Service  determines  the  sums  to  be  allotted  to  the  several  states 
upon  the  basis  of  (1)  population,  (2>  the  extent  of  the  venereal  disease 
problem,  and  (3)  the  financial  needs  of  the  respective  states  (Title  42, 
Section  25b,  U.  S.  c.  A.). 

The  money  so  allotted  and  paid  to  the  states  under  the  foregoing 
section  is  required  to  be  expended  in  carrying  out  the  purposes  specified 
in  Section  25a,  Title  42,  supra,  and  in  accordance  with  plans  presented 
by  the  Health  Authority  of  such  state  and  approved  by  the  Surgeon  Gen- 
eral of  the  PubUc  Health  Service  (Title  42,  Section  25c,  U.  S.  C.  A.). 

The  General  Appropriation  Bill  of  Florida  for  the  years  1941  and 
1942,  in  Section  6  thereof,  provides  that  federal  money  appropriated  by 
the  Congress  of  the  United  States  to  be  used  for  state  purposes,  whether 
by  Itself  or  in  conjunction  with  moneys  appropriated  by  the  Legislature 
of  the  State,  is  reapproprlated  as  far  as  it  may  tte  necessary  to  the  pur- 
pose for  which  same  was  made  available,  and  insofar  as  the  same  is  per- 
mitted by  the  Federal  Statutes  (Chapter  20980,  Section  6,  Laws  of  Flor- 
ida, 1941). 

It  appears,  therefore,  that  while  such  funds  are  allotted  to  the  various 
states,  the  expenditure  thereof  is  for  a  purpose  specified  by  the  Federal 
Congress,  and  is  not  governed  nor  circumscribed  by  State  Law  but  by 
Federal  Law  and  Federal  Authorities  pursuant  thereto.  Under  the  terms 
of  the  Federal  Statute  It  seems  clear  that  the  State  Legislature  would  be 
without  authority  to  extend  the  purposes  for  which  such  appropriations 
might  be  expended.  By  the  same  token,  it  is  just  as  true,  in  my  opinion, 
that  the  State  Legislature  could  not  restrict  nor  In  any  way  circum- 
scribe the  expenditure  of  such  funds. 

Therefore,  it  is  my  opinion  that  the  State  Board  of  Health  may  pur- 
chase such  automobiles  as  may  be  necessary  in  the  operation  of  State 
Board  of  Health  Venereal  Disease  Quarantine  Hospitals,  and  pay  for 
the  same  from  United  States  Public  Health  Service  Funds  allotted  to  the 
State  of  Florida  for  the  control  of  venereal  disease,  provided  such  expen- 
diture is  in  accordance  with  plans  presented  by  the  State  Board  of  Health 
and  approved  by  the  Surgeon  General  of  the  United  States  Public  Health 
Service.  If  such  expenditure  was  not  anticipated  at  the  time  the  cur- 
rent plan  was  prepared  and  approved  by  the  Surgeon  General,  then  the 
expenditures  for  the  automobiles  in  question  should  be  speclflcaily  ap- 
proved at  this  time  by  the  Surgeon  General,  and  the  Comptroller  of  the 
State  of  Florida  should  be  furnished  proof  of  such  approval  upon  which 
authority  he  may  lawfully  honor  warrants  in  payment  of  the  purch^e 
price  of  said  automobiles. 
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March  2.  1943,-043-61. 

DEFENSE  DOCTORS— REGISTRATION 

QUESTION:  Where  the  State  Defense  Council,  acting  in  cooperation 
with  the  United  States  Public  Health  Service,  causes  doctors,  commis- 
sioned and  employed  by  the  said  United  States  Public  Health  Service,  to 
be  brought  Into  this  state  and  stationed  in  areas  where  there  are  no  local 
practicing  doctors  or  where  the  local  practicing  doctors  are  greatly  in- 
adequate, for  the  purpose  of  rendering  needed  and  necessary  medical 
services  within  these  areas;  should  such  persons  be  registered  as  doctors 
with  the  Florida  State  Board  of  Health? 

To  the  State  Honrd  of  Hf-atth,  Jiirkii/inville,  Florida: 

We  have  been  informed  that  doctors  brought  into  this  state  by  the 
State  Defense  Council,  the  State  Board  of  Health  and  the  United  States 
Public  Health  Service  for  the  purposes  aforesaid  and  in  accordance  with 
that  certain  resolution  of  the  State  Defense  Council  of  September  24, 
1942.  are  employees  of  the  United  States  Public  Health  Service  and  are 
commissioned  as  officers  of  and  are  paid  by  the  said  United  States  Public 
Health  Service.  Although  a  small  charge  for  services  of  the  doctor  is  made, 
the  physician  in  question  receives  no  part  thereof.  His  compensation  is 
paid  entirely  by  the  Federal  Government.  An  office  is  maintained  for 
him  by  or  under  the  authority  of  the  State  Defense  Council,  Supplies 
are  purchased  and  a  nurse  or  other  assistant  is  employed  to  assist  the 
doctor;  and  for  the  purpose  of  defraying  these  expenses  a  small  charge  Is 
made  for  the  services  performed  by  the  doctor.  The  doctor  Is  in  reality 
practicing  under  the  authority  of  the  United  States  Public  Health  Service 
and  not  pursuant  to  any  law  of  this  state.  Any  certificate  or  license  Issued 
to  such  doctor  by  the  State  Defense  Council  through  any  agent  of  the  De- 
fense Council  can  have  no  value  other  than  for  identiScation  purposes. 

We  are,  therefore,  of  the  opinion  that  doctors  employed,  paid  and 
commissioned  or  licensed  by  the  United  States  Public  Health  Service,  who 
are  brought  into  this  state  by  the  State  Defense  Council  in  cooperation 
with  the  United  States  E>ubhc  Health  Service,  as  aforesaid,  need  not,  and 
should  not,  be  roistered  as  doctors  with  the  State  Board  of  Health,  un- 
less and  until  they  have  been  admitted  to  practice  their  profession  under 
the  laws  of  this  state  by  such  Medical  Board  as  may  have  Jurisdiction  in 
their  case. 

January  11,  1943. — 043-9. 

EMPLOYEES — COMMISSIONINO  AS  NOTARIES  PUBLIC 

QUESTION ;  May  the  Sta  te  Board  of  Health  pay  the  costs  for  having 
certain  of  its  employees  commissioned  as  Notaries  Public? 

To  tht  Slate  iionrd  of  Hr/ilth,  Jarlitiim-ille.  Florida : 

Notaries  Public  under  our  laws  are  public  officers,  commissioned  as 
such,  and  must  pay  their  own  commission  fees. 

Where  a  state  employee  is  required  by  the  department  which  employs 
him  to  be  commissioned  as  a  Notary  Public,  such  Notary  Public  may  bill  the 
department  for  which  the  notarial  services  are  performed,  for  such  services, 
which  may  properly  be  considered  as  part  of  the  Necessary  and  Regular 
Expenses  of  said  department. 

With  reference  to  your  particular  problems,  sworn  statements  by 
physicians  and  pharmacists  under  the  narcotic  law  are  properly  expenses 
of  the  individual  physicians  and  pharmacists,  and  may  not  be  charged  to 
the  department.  However,  notarial  services  in  taking  sworn  state- 
ments of  witnesses  called  by  the  Director  of  the  Bureau  of  Narcotics  or  his 
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deputies  In  cases  of  Infractions  of  law,  are  properly  chargeable  to  the  de- 
partment. 

Notarial  services  for  applicants  for  birth  certificates  are  the  expense 
of  the  individual  applicant  and  not  of  the  Bureau  of  Vital  Statistics. 

Notarial  services  In  connection  with  preparation  and  authentication  of 
expense  accounts  or  vouchers  are  expenses  of  the  individual  employee  and 
cannot  be  reimbursed  as  part  of  the  expense  of  the  department. 

Notarial  services  in  connection  with  reports  by  the  State  Health  Officer 
or  other  department  heads  or  deputies,  other  than  expense  statements  or 
vouchers  required  to  be  thus  authenticated,  are  proper  charges  against  the 
Necessary  and  Regular  Appropriation  of  the  department. 

No  doubt  your  notarial  services  wiiich  may  properly  be  charged  against 
your  various  departments  will  greatly  exceed  the  cost  of  commissioning  the 
necessary  Notaries  Public.  Therefore,  it  might  be  advisable  to  agree  with 
the  Notary  Public  on  a  lump  sum  to  be  charged  for  such  notarial  services, 
in  an  amount  sufficient  to  cover  the  cost  of  commissions,  etc.,  and  then 
draw  on  your  Necessary  and  Regular  Appropriation  in  payment  thereof. 

May   31,   1943.— 043-125. 

LABELING  OF  MILK 

QUESTION:     Can  the  Board  of  Health  legally   abandon  Its  grade 

labeling  policy  with  reference  to  milk  and  cream  dming  the  emergency,  and 
permit  the  labeling  of  milk  either  as  "Ungraded  Milk."  or  simply  "Ps^teur- 
ized  Milk,"  or  "Raw  Milk"? 

To  the  State  Board  of  HeaUh,  Jaekionville,  FforiA'  ■' 

The  statutes  of  this  state  require  that  all  milk  and  cream  shall,  when 
sold  in  bottles  or  other  receptacle  to  consumers  or  to  dealers  for  resale  to 
consumers,  be  plainly  and  conspicuously  labeled  in  such  manner  as  may  be 
prescribed  by  the  Commissioner  of  Agriculture,  to  show  the  grade  under 
which  it  is  sold  and  the  source  of  production  of  same,  indicating  the  name 
of  the  state  in  which  the  milk  or  cream  was  produced. 

The  statutes  likewise  provide  that  every  person  who  ships  or  sells  milk 
or  cream  produced  in  the  State  of  Florida  or  brought  from  points  outside 
the  State,  shall  cause  the  same  to  be  labeled  or  identified  in  such  manner 
as  may  be  prescribed  by  the  Commissioner  of  Agriculture,  as  will  advise  the 
purchaser  or  consumer  of  the  nature  and  kind  of  milk  or  cream,  and  will 
indicate  the  state  In  which  same  was  produced.  Examples  of  laljeling  given 
in  the  statute  are  as  follows: 

Buttermilk,  if  churned,  shall  be  labeled  "Churned  Buttermilk"; 

Cultured  Buttermilk  should  be  labeled  "Cultured  Buttermilk"; 

Renovated  Butter  shall  be  labeled  "Renovated  Butter";  etc. 

The  statutes  make  no  reference  to  different  grades  of  milk,  such  as 
"Grade  A,"  "Grade  B,"  or  the  like. 

The  Sanitary  Code,  which  is  adopted  by  the  Florida  State  Board  of 
Health  pursuant  to  statute,  does  define  different  grades  of  milk.  The 
Sanitary  Code,  however,  under  statute  may  be  amended  from  time  to  time. 

It  is  my  opinion  that  labeling  milk,  either  as  "Pasteurized  Milk"  or 
"Raw  Milk,"  together  with  the  name  of  the  state  in  which  the  milk  was 
produced,  would  sufficiently  comply  with  the  law  requiring  labeling  of 
milk  in  such  a  way  as  to  advise  the  purchaser  or  consumer  of  the  nature 
and  kind  of  such  milk. 

It  is  my  opinion,  therefore,  that  you  may  legally  abandon  your  grade 
labeling  policy  during  the  emergency  and  permit  milk  to  be  labeled  as 
"Pasteurized  MUk,"  or  "Raw  Milk."  if  the  public  health  will  not  be  unduly 
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jeopardized  and  it  is  for  the  beat  interest  of  the  public  welfare,  provided 
the  Commissioner  of  Agriculture  has  prescribed  such  type  of  labeling,  and 
provided  further,  the  Sanitary  Code  has  been  amended  by  the  State 
Board  of  Health  in  keeping  with  such  authorization  by  the  Commissioner 
of  Agriculture. 


January  4,  1944. — 044-3, 

MATERNAL  AND  CHILD  HEALTH  PLAN— OBSTETRICS;  LIMTrATION 

QUESTION :  What  types  of  practitioners  of  the  healing  arts  licensed 
in  Florida  to  practice  obsterics  may  be  paid  for  care  of  obstetrical  patients 
under  the  State's  Maternal  and  Child  Health  Plan? 

To  Dt.  Henry  Hanson,  State  Health  0;ffle6r,  Jacksonville,  Florida; 

Only  those  practitioners  of  the  healing  arts  authorized  to  practice 
obstetrics  may  be  paid  for  care  of  obstetrical  patients  under  such  Maternal 

and  Child  Health  Plan. 

All  physicians  licensed  by  the  State  Board  of  Medical  Examiners  under 
Chapter  458,  Florida  Statutes,  1941,  and  all  physicians  licensed  by  the 
State  Board  of  Osteopathic  Examiners  under  Chapter  459.  Florida  Statute, 
1941,  are  authorized,  in  my  opinion,  to  practice  obstetrics. 

Obstetrics  is  not  mentioned  specifically  in  the  hcenses  of  either  group. 
These  practitioners  are,  however,  permitted  by  implication  to  practice 
obstetrics.  The  basis  for  such  implication  with  reference  to  the  first  group 
is  found  in  Section  458.09,  Florida  Statutes,  1941,  wherein  obstetrics  Is 
listed  as  one  of  the  required  subjects  for  examination,  also  in  Section 
458.13,  Florida  Statutes,  1941,  wherein  a  practitioner  of  medicine  in  defined 
as  one  "who  holds  himself  out  as  being  able  to  diagnose,  treat,  operate  or 
prescribe  for  any  human  disease,  pain,  injury,  deformity  or  physical  con- 
dition or  who  shall  offer  or  undertake  by  any  means  or  method  to  diagnose, 
treat,  operate  or  prescribe  for  any  human  disease,  pain,  injury,  deformity 
or  physical  condition." 

Practitioners  under  the  first  group  are  permitted  to  use  all  drugs  and 
to  practice  all  forms  of  surgery. 

Practitioners  under  the  second  group,  that  is,  osteopaths,  are  required 
under  Section  459.09,  Florida  Statutes,  1941 ,  to  be  examined  in  surgery  and 
obstetrics.  Osteopaths  may  prescribe  all  drugs  which  are  taught  in 
standard  colleges  or  schools  of  osteopathy  but  no  others.  They  may  not 
practice  major  surgery  unless  they  have  had  a  four  year  course  in  an 
accredited  osteopathic  school  or  college  or  the  equivalent  thereof.  See 
Section  459.07,  Florida  Statutes,  1941. 

It  is  my  opinion  that  major  surgery,  generally  speaking,  would  con- 
template Caesarian  sections,  while  forceps  operations  and  epislotomies 
would  be  embraced  In  minor  surgery.  However,  you,  being  a  physician, 
would  probably  know  considerably  more  about  the  two  terms,  major  and 
minor  surgery,  than  I. 

Under  Florida  Law,  practitioners  licensed  by  the  State  Board  of  Natu- 
ropathic Examiners  under  Chapter  462,  Florida  Statutes,  1941,  may  prac- 
tice midwifery.  However,  it  is  my  opinion  that  naturopaths  while  prac- 
ticing midwifery  are  under  the  same  limitations  as  mid  wives  under  Sec- 
tion 457.08,  Florida  Statutes,  1941,  and  can  practice  midwifery  only  in 
cases  of  normal  labor.  They  may  not,  in  my  opinion,  use  instruments  of 
any  kind  or  assist  labor  in  any  artificial,  forcible  or  mechanical  manner. 
They  are  not  permitted  to  practice  Materia  Medica. 
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September  1,  1943. — 043-244. 

MATERNITY  AND  INFANT  CARE  PROGRAM 

QUESTION:  Has  the  proposed  emergency  Maternity  and  Infant 
Care  Program  for  this  state  been  developed  In  accordance  with  the  statutes 
of  this  state? 

To  Dt.  Henry  Hanton,  State  Health  Officer,  Jaekionritle,  Florida: 

From  my  examination  of  this  plan,  together  with  the  law  applicable 
thereto,  I  find  that  I  cannot  approve  the  same  in  its  present  status. 

The  Labor-Federal  Security  Appropriation  Act,  1944,  same  being 
Chapter  221,  Public  Law  135,  in  making  an  appropriation  for  Maternal 
and  Child  Welfare  provides  that  no  part  of  such  appropriation  shall  be 
used  to  promulgate  or  carry  out  any  instruction,  order  or  regulation  re- 
latir^  to  the  care  of  obstetrical  cftses  which  discriminates  between  per- 
sons licensed  under  State  Law  to  practice  obstetrics,  and  that  said  proviso 
shall  not  be  so  construed  as  to  prevent  any  patient  from  having  the  serv- 
ices of  any  practitioner  of  her  own  choice  paid  for  out  of  said  fund  so 
long  as  state  laws  are  complied  with. 

Physicians  licensed  by  the  State  Board  of  Medical  Examiners  are  au- 
thorized in  this  state  to  practice  obstetrics.  Also,  osteopaths  are  permitted 
to  practice  obstetrics  in  this  state  under  Chapter  459,  Florida  Statutes. 
1941. 

Tour  particular  attention  is  called  to  Section  459.13,  Florida  Statutes, 
1941,  wherein  It  is  provided  that  osteopathic  physicians  and  surgeons  shaU 
have  the  same  rights  as  physicians  of  other  schools  of  medicine  with  re- 
spect to  the  treatment  of  cases  or  the  holding  of  offices  In  public  institu- 
tions. 

On  page  11,  subparagraph  (1)  of  the  proposed  plan  which  you  have 
submitted  for  my  approval.  In  my  opinion  limits  the  medical  care  which 
will  be  authorized  under  the  plan  to  such  medical  care  as  may  be  fur- 
nished by  doctors  licensed  by  the  State  Board  of  Medical  Examiners.  In 
my  opinion,  this  is  a  discrimination  against  osteopathic  physicians  and 
does  not  conform  either  with  the  Federal  Law  or  the  Statutes  of  this  State. 

November  l,  1943. — 043-290. 

MATERNITY  AND   INFANT  CARE   PROGRAM— AMENDMENT; 

LEGALITY 

QUESTION:  The  emergency  maternity  and  infant  c£^%  plan  has 
been  amended  so  as  to  contain  the  following: 

"Standards 

"(1)     Medical  Services 

Medical  care  provided  under  the  plsm  will  be  authorized  only 
When  the  attending  physician  or  consultant  is  a  graduate  of  a  medi- 
cal school  approved  (at  the  time  of  graduation  or  subsequent  to 
graduation)  by  the  Council  of  Medical  Education  and  Hospitals  of 
the  American  Medical  Association,  or  when  he  is  legally  permitted  to 
practice  obstetrics  in  Florida  under  Chapter  459 — Florida  Statutes, 
1941." 

Does  the  foregoing  amendment  satisfy  the  state  reQuirements? 

To  Dr.  Lucille  J.  Martk,  Director,  Bureau  cf  yfaternal  and  Child  Health, 
JackfonvUle,  Florida: 

The  Labor-Federal  Security  Appropriation  Act,  1944,  same  being 
Chapter  221,  Public  Law  135,  in  making  an  appropriation  for  maternal 
and  child  welfare,  provides  that  no  part  of  such  appropriation  shall  be 
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used  to  promulgate  or  carry  out  any  instruction,  order  or  regulation  re- 
lating to  the  care  of  obstetrical  cases  which  discriminates  between  persons 
licensed  under  state  law  to  practice  obstetrics,  and  that  said  proviso  shall 
not  be  so  construed  as  to  prevent  any  patient  from  having  the  sei-vlces 
of  any  practitioner  of  her  own  choice  paid  for  out  of  said  fund  so  long  as 
state  laws  are  complied  with. 

I  seriously  doubt  if  the  allowance  of  medical  care  may  be  conditioned 
upon  the  practitioner's  graduation  from  an  approved  medical  school 
when  such  practitioner  may  in  fact  be  licensed  to  practice  obstetrics  in 
this  state.  I  also  call  your  attention  to  the  fact  that  naturopaths  are 
permitted  to  practice  midwifery  in  the  state  of  Florida,  and  in  view  of 
the  fact  that  there  is  reliable  authority  to  the  effect  that  midwifery  and 
obstetrics  are  synonymous,  I  would  not  care  to  approve  a  plan  which 
would  exclude  nauro paths  from  Its  benefits. 

Therefore,  may  I  suggest  that  the  foregoing  amendment  be  further 
changed  to  read  as  follows: 
"Standards 

"(1)     Medical  Services 

Medical  care  provided  under  the  plan  will  be  authorized  on^ 
when  the  attending  physician,  consultant,  or  practitioner  Is  licensed 
under  applicable  provisions  of  Florida  Statutes  to  practice  obstetrics 
in  the  State  of  Florida." 

The  foregoing  will  permit  all  practitioners  lawfully  entitled  to  do  so. 
to  share  in  the  benefits  of  said  plan,  and  of  course  will  permit  no  others. 

July  6,  1943.— 043-153, 

NARCTOTIC    DRUGS — PRESCRIPTION    BY    NONRESIDENT 
PHYSICIANS 

QUESTION:  Has  the  State  Board  of  Health  the  authority  to  certify 
to  the  Federal  Bureau  of  Narcotics  for  the  purpose  of  dispensing  narcotic 
drugs,  those  physicians  who  have  been  brought  into  this  state  by  the  De- 
fense Council  but  who  are  neither  registered  with  the  State  Board  of 
Health  nor  licensed  to  practice  medicine  in  this  state? 

To  Honorable  8pes»ard  L.  Hattand,  Oovernor: 

I  understand  that  these  physicians,  to  whom  your  request  refers,  have 
been  brought  here  from  other  states  in  cooperation  with  the  tJnited  States 
Public  Health  Service  and  located  in  communities  in  this  state  where  a 
serious  shortage  of  physicians  exists  because  of  the  present  emergency. 

I  understand  also  that  these  physicians  are  usually  commissioned  by 
the  United  States  Public  Health  Service,  and  receive  a  salary  from  ttmt 
agency  for  their  services.  Such  a  physician  is,  I  believe,  furnished  a 
nurse,  and  an  office  or  clinic,  and  while  he  charges  small  fees  for  his 
services,  such  fees  are  used  in  operating  the  office  or  clinic  and  do  not 
inure  to  the  physician  himself. 

The  Federal  Statute  requires  all  physicians  dispensing  narcotic  drugs 
to  register  with  the  Federal  Bureau  of  Narcotics  and  pay  a  tax.  The  right 
to  so  register  and  pay  this  tax  depends  on  the  right  to  dispense  narcotic 
drugs  under  the  State  Law.  See  Perry  v.  Larson,  Collector  of  Internal 
Revenue,  104  Fed.  2nd  728. 

The  Florida  Narcotic  Drug  Law.  which  controls  and  directs  the  dis- 
pensers of  such  drugs,  excepts  therefrom  registered  physicians  who  dis- 
pense such  drugs  in  the  course  of  their  professional  practice,  as  well  as 
other  persons  authorized  by  law  to  treat  sick  and  injured  human  beings 
in  this  state,  and  to  use,  mix,  or  otherwise  prepare  narcotic  drugs  in  con- 
nection with  such  treatment. 

Those  physicians  to  whom  you  refer  are  not  authorized  by  our  law 
to  practice  medicine  in  this  state.     They  practice  here   solely   through 
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an  arrangement  with  the  United  States  Public  Health  Service  during  the 
existing  emergency. 

It  Is  therefore  my  opinion  that  the  State  Board  of  Health  does  not 
have  authority  to  certify  such  physicians  to  the  Federal  Bureau  of  Nar- 
cotics for  the  purpose  of  dispensing  narcotic  drugs. 

However,  inasmuch  eis  this  emergency  arrangement  has  been  insti- 
tuted by  a  Federal  Agency  in  an  effort  to  furnish  physicians  to  those 
communities  suffering  from  a  lack  of  physicians,  and  since  the  laws  of 
this  state  have  been  more  or  less  waived  in  such  instances,  In  order  to 
cooperate  with  this  effort,  it  appears  to  me  that  the  State  Board  of 
Health  could  certify  to  the  Federal  Bureau  of  Narcotics  that  such  physi- 
cians are  commissioned  by  the  United  States  Public  Health  Service  and 
practice  under  the  supervision  and  control  of  that  Federal  Agency. 

Undoubtedly  such  physicians  are  legally  authorized  to  practice  medi- 
cine in  some  state.  Certainly  they  are  capable  in  their  profession  and 
men  of  good  character  and  reputation.  This  being  so.  it  would  appear 
to  me  that  the  two  Federal  Agencies,  the  Federal  Bureau  of  Narcotics, 
and  the  United  States  Public  Health  Service,  should  be  able  to  get  together 
on  some  system  of  registering  these  physicians  with  the  Federal  Bureau 
of  Narcotics,  in  order  that  they  may  continue  to  render  the  emergency 
service  they  are  commissioned  to  render. 


January  30,  1943. — 043-35. 

QUARANTINE    HOSPITALS— COMMITMENT    PROCEDURE 

QUESTION:  What  is  the  proper  procedure  to  be  followed  In  com- 
mitting prostitutes  Infected  with  venereal  disease  to  the  quarantine  hos- 
pitals operated  by  the  State  Board  of  Health? 

To  the  State  Board  of  Health,  Jaek*onvilh,  Florida: 

AH  persons  confined  or  imprisoned  in  any  state,  county  or  city  prison 
in  this  state  may  be  examined  for  venereal  disease  by  the  health  authori- 
ties or  their  deputies  (Section  348.08,  Florida  Statutes,  1941). 

Any  representative  of  the  State  Board  of  Health  may  examine  and 
inspect  any  person  suspected  of  being  afflicted  with  any  infectious  venereal 
disease.  If  the  suspected  person  refuses  to  submit  to  such  examination, 
the  law  (Section  384.04,  Florida  Statutes,  1941)  provides  that  such  refusal 
shall  constitute  a  misdemeanor  for  which  punishment  may  follow.  Ex- 
amination of  the  suspected  party  may  be  made  under  this  statute  in  the 
foUowing  manner: 

(1)  If  the  suspected  party  consents  to  the  examination  and 
inspection,  it  is  not  necessary  that  warrant  be  obtained:  however, 
as  a  safeguard  against  future  repudiation,  I  suggest  that  this  con- 
sent be  obtained  in  writing,  with  two  witnesses  thereto. 

(2)  If  the  susoected  party  refuses  to  permit  such  examination 
and  inspection,  warrant  of  arrest  may  be  obtained  from  a  Justice 
of  the  Peace  or  other  committing  magistrate  before  whom  the  ac- 
cused has  been  charged.  In  this  instance,  the  one  malting  the  ac- 
cusation should  first  Ije  taken  before  the  appropriate  Justice  of 
the  Peace  or  committing  magistrate  and  his  sworn  testimony  pro- 
duced before  such  committing  magistrate  and  preferably  reduced 
to  writing.  If  his  testimony  demonstrates  to  the  satisfaction  of 
the  committing  magistrate  that  there  are  reasonable  grounds  to 
believe  that  such  suspected  person  is  afflicted  with  any  Infectious 
venereal  disease,  warrant  of  arrest  may  issue,  which,  on  being  served 
upon  the  suspected  party,  is  authority  for  such  party's  apprehen- 
sion, inspection  and  examination. 
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The  warrant  aforesaid  should  be  served  upon  the  suspected  party  by 
the  appropriate  Constable,  SherifE  or  Deputy  Sheriff,  by  readii^  the  orig- 
inal warrant  to  such  party  and  dehvering  to  said  party  a  true  copy  there- 
of. Thereupon,  the  party  named  in  the  warrant  and  upon  whom  it  has 
been  served,  should  be  taken  into  custody  by  the  arresting  officer  and 
the  examination  and  inspection  made  by  a  duly  authorized  representa- 
tive  of  the  State  Board  of  Health. 

The  original  warrant  should  then  be  returned  to  the  Court  issuing 
it,  together  with  a  report  thereon  of  the  acts  and  doings  thereunder. 

The  accuser,  for  the  purpose  of  securing  the  aforesaid  warrant,  may 
be  anyone  in  possession  of  sufficient  facts  to  show  reasonable  cause  to 
believe  that  the  suspected  party  is  affhcted  with  any  infectious  venereal 
disease.  If  the  accused  or  suspected  party  resides  in  a  house  of  ill  fame, 
prostitution  or  assignation,  such  residence  is  enough  upon  which  to  base 
suspicion  that  such  person  may  be  afflicted  with  an  infectious  venereal 
disease. 

Examination  and  inspection  of  persons  suspected  of  having  an  in- 
fectious venereal  disease,  therefore,  may  be  made  by  virtue  of  (1)  con- 
sent, (2)  warrant,  and  (3)  imprisonment. 

When  the  examination  and  inspection  have  been  made  by  virtue  of 
either  of  the  foregoing  methods,  and  it  has  been  ascertained  from  such 
exammation  that  the  suspected  person  does  in  fact  have  an  infectious 
venereal  disease,  such  person  may  be  isolated,  quarantined,  and  treated 
by  the  proper  health  authorities  without  further  court  order. 

The  problem  now  arises  as  to  how  such  persons  are  to  be  transferred 
to  the  quarantine  hospitals  operated  by  the  State  Board  of  Health. 

I  would  suggest  that  the  following  procedure  be  followed  in  transfer- 
ring persons  afflicted  with  infectious  venereal  disease  to  such  hospitals: 

<1)  Where  the  examination  has  been  made  pursuant  to  war- 
rant, or  by  virtue  of  imprisonment,  the  representative  of  the  State 
Board  of  Health  making  the  examination  and  inspection  should 
make  a  report  to  the  Court  having  Jurisdiction  of  the  examined 
party,  stating  that  the  person  named  in  the  warrant  or  the  prison 
inmate,  stating  the  jaU  or  place  where  imprisoned,  has  been  duly 
examined  by  him  and  found  to  be  afflicted  with  an  infectious  ven- 
ereal disease,  naming  the  disease  and  by  virtue  thereof  said  person 
is  required  to  be  transferred  to  the  Florida  State  Board  of  Health 
Hospital,  naming  the  location  thereof,  for  quarantine  and  treat- 
ment until  such  time  as  such  person  may  be  cured  of  said  disease 
or  sooner  released  by  the  State  Health  Officer  or  his  duly  authorized 
deputy,  as  provided  by  law,  and  that  pendmg  admission  of  said  per- 
son in  the  hospital  named,  said  person  is  required  to  be  held  in 
quarantine  and  treated  at  a  temporary  place  to  be  named  in  said 
report. 

(2)  Where  the  examination  is  made  with  the  consent  of  the 
party  examined,  the  representative  of  the  State  Board  of  Health 
making  the  examination  should  execute  a  written  order  transferring 
said  person  to  the  Florida  State  Board  of  Health  Hospital,  nammg 
the  location  thereof,  which  order  siiould  recite  that  the  examination 
was  made  with  the  consent  of  the  person  so  examined. 

(3)  The  representative  of  the  State  Board  of  Health  making 
the  quarantine  orders  aforesaid  should  immediately  requisition  the 
medical  director  of  the  hospital  in  question  for  admission  of  the 
person  mentioned  in  such  order,  and  when  advised  by  the  medical 
director  that  such  person  can  be  received  at  said  hospital,  such  per- 
son should  be  transferred  from  the  place  of  temporary  quarantine 
to  said  hospital. 
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(4)  When  the  infected  person  arrives  at  the  hospital  tor  quar- 
antine, the  medical  director  should  be  furnished  the  following: 

<a)  Certified  copy  of  warrant  (if  any)  on  which  the  examina- 
tion was  made,  together  with  copy  of  return  thereof; 

(b)  The  original  written  consent  (if  any)  to  the  examina- 
tion; 

(c)  The  original  order  of  Quarantine  pursuant  to  which  the 
person  is  to  be  held  in  quarantine  and  treated  for  venereal  disease, 
if  such  order  was  made  as  the  result  of  an  examination  with  the 
consent  of  the  infected  person; 

(d)  A  certified  copy  of  the  examiner's  report  to  the  Court  and 
the  order  of  quarantine,  where  such  examination  and  order  have 
been  made  pursuant  to  warrant  or  imprisonment. 

(5)  If  the  person  ordered  into  quarantine  was  a  prisoner  and 
the  examination  was  made  by  virtue  of  that  fact,  the  proper  officer 
having  custody  of  the  Jail  where  such  person  was  imprisoned  should 
be  furnished  with  a  certified  copy  of  the  quarantine  order. 

(6)  All  warrants,  written  consents,  reports  and  quarantine  or- 
ders should  be  carefully  preserved  and  kept  in  a  safe  place.  The 
warrants  and  reports  to  Uie  Court,  of  course,  will  be  filed  with  the 
Court. 

Where  the  infected  person  is  a  prisoner,  under  the  statutes  such  per- 
son may  be  quarantined  in  the  jail  where  imprisoned.  However,  if  In 
the  opinion  of  the  State  Board  of  Health,  the  public  health  will  be  better 
served  by  transferring  such  person  to  one  of  the  quarantine  hospitals  op- 
erated by  the  State  Board  of  Health,  then  such  prisoner  may  be  trans- 
ferred from  the  prison  to  such  hospital,  and  in  my  opinion  the  time  spent 
in  the  hospital  may  be  credited  on  the  sentence  which  such  person  was 
serving. 

The  State  Board  of  Health  may  deputize  its  representatives  to  per- 
form the  various  duties  outlined  herein.  For  this  purpose  it  may  depu- 
tize local  city  and  county  health  officers,  and  in  those  counties  where 
there  are  no  city  or  county  health  officers,  the  Board  may  deputize  local 

physicians. 

It  is  further  my  opinion  that  the  procedure  outlined  herein  should 
be  formally  adopted  by  the  State  Board  of  Health  as  additional  rules 
and  regulations  for  the  quarantine,  prevention  and  treatment  of  venereal 
disease. 

November  8.  1943.— 043-303. 

TDBERCULAR  PEaiSONS — QUARANTINE  AND  ISOLATION 

QUESTION:  May  a  public  official  afflicted  with  tuberculosis  be 
quarantined  and  isolated  for  the  protection  of  the  public  health? 

To  Honorable  Spetsard  L.  Holland,  OovernoT : 

Section  381.49,  Florida  Statutes,  1941,  authorizes  the  State  Board  of 
Health  to  make,  adopt,  promulgate,  enforce,  and  from  time  to  time  amend 
and  repeal,  such  rules  and  regulations  covering  sanitation  and  quarantine 
as  may  be  necessary  for  the  protection  of  the  public  health,  such  regula- 
tions so  established  to  be  known  as  the  Sanitary  Code  of  the  State  of 
Florida. 

Section  381.51,  Florida  Statutes,  1941,  provides  that  the  Sanitary  Code 
may  provide  for  the  care,  segregation  and  isolation  of  persons  having  or 
suspected  of  having  any  communicable,  contagious  or  infectious  disease. 

Pursuant  to  the  foregoing  authority,  the  State  Board  of  Health  has 
adopted  the  Sanitary  Code  of  Florida  and  in  Regulation  3  thereof,  has 
declared  all  fonns  of  tuberculosis  to  be  infectious  and  communicable. 
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Regulation  21  of  said  Sanitary  Code  provides  that  persons  affected 
with,  or  presumably  affected  with,  tuberculosis  or  certain  other  diseases, 
shall,  when  necessary  for  the  protection  of  the  public  health,  be  isolated 
or  restricted  in  accordance  with  State  Law  and  specific  regulations  of 
the  Sanitary  Code. 

It  is.  therefore,  my  opinion  that  the  State  Board  of  Health,  through 
its  duly  designated  officials,  has  the  authority  to  segregate  and  isolate 
persons  infected  with  tuberculosis  whenever  such  measures  are  found 
necessary  for  the  protection  of  the  public  health. 

September  27,  1943.— 043-258. 

VENEREAL   DISEASE   PATIENTS— TRANSPORTATION 

QUESTION:  May  the  Board  of  County  Commissioners  make  use  of 
the  services  of  the  County  Health  Officer  (a  salaried  official  of  the  coun- 
ty) to  transport  venereal  patients  to  the  hospitals  maintained  by  the 
State  Board  of  Health,  and  do  this  notwithstanding  the  Sheriff's  objec- 
tion, in  view  of  the  fact  that  transportation  by  the  Health  Officer  would 
cost  about  one -fourth  as  much  as  the  fee  now  paid  the  Sheriff? 

To  the  State  Board  of  Health,  Jacksonville,  Florida: 

I  can  find  no  statute  which  imposes  upon  Boards  of  County  Commis- 
sioners the  duty  of  causing  venereal  patients  to  be  transported  to  hospitals 
maintained  by  the  State  Board  of  Health. 

Section  3,  Chapter  21948,  Laws  of  Florida,  Acts  of  1943,  provides  for 
the  transportation  of  venereally  infected  persons  to  hospitals  operated  by 
the  State  Board  of  Health  for  quarantine  and  treatment.  This  section 
specifically  provides  as  follows: 

"...  said  health  officer  may  cause  such  person  to  be  transported 
by  the  sheriff  or  chief  of  police  or  duly  authorized  deputy  sheriff 
of  police  officer,  or  by  a  duly  authorized  officer  of  the  Florida  H^h- 
way  Patrol,  and  the  expense  incident  to  such  transportation,  in  all 
cases  except  where  transportation  Is  by  the  Florida  Highway  Patrol. 
shall  be  paid  by  the  county  or  munlcipahty  involved." 

The  above  quoted  statute  does  not  appear  to  give  anyone  the  exclu- 
sive right  of  transporting  such  persons  to  State  Board  of  Health  hospi- 
tals; however,  it  does  provide  that  the  Health  Officer  shall  have  the  re- 
sponsibUity  of  causing  such  transportation,  that  is,  arranging  for  it,  and 
in  doing  so  he  has  the  right,  and  it  is  his  duty,  to  provide  the  required 
transportation  from  the  available  sources  given  under  the  statute,  that  is, 
the  Highway  Patrol,  Sheriff,  Chief  of  PoUce,  or  duly  authorized  Deputy 
sheriff  or  poUce  officer.  In  arranging  for  this  transportation  the  Health 
Officer  would  be  required  to  follow  instructions  from  County  Commission- 
ers for  county  patients  and  proper  city  authorities  for  city  patients  as 
to  what  means  of  transportation  would  be  used  in  the  particular  case. 
Where  the  statute  makes  several  provisions  for  transportation,  and  the 
authorities  responsible  for  the  costs  thereof  are  required  to  approve  such 
bills  of  costs,  it  is  within  the  right  and  power  of  such  authorities  to  indi- 
cate which  of  the  means  of  transportation  is  to  be  used  for  the  purpose 
Involved,  provided,  of  course,  that  in  emergency  cases  the  officer  respon- 
sible for  the  transportation,  that  is,  the  Health  Officer,  may  use  any 
one  of  the  several  means  of  transportation  afforded,  and  the  county  or 
municipality  whose  patient  is  being  transported  would  be  required  to  pay 
the  costs  of  same,  if  costs  were  entailed,  where  the  incurring  of  such 
costs  under  all  emergency  conditions  existing  at  the  time  can  be  shown 
to  be  justifiable.  I  think  the  Act  contemplates  the  use  of  the  Florida 
Highway  Patrol  for  such  emergency  cases,  and  it  is  a  reasonable  interpre- 
tation to  give  the  Act  that  this  same  transporting  agency  be  used  in  all 
other  cases  where  it  is  available  without  sacrifice  in  its  own  principal  work. 
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It  is  therefore  my  opinion  that  the  duty  and  responsibility  of  pro- 
viding such  transportation  rests  exclusively  upon  the  Health  Officer  who 
has  placed  such  persons  under  quarantine,  and  such  Health  Officer  may 
cause  such  persons  to  be  transported  either  by  the  police,  the  Sheriff, 
or  the  Florida  Highway  Patrol,  the  duty  of  selecting  the  appropriate 
means  of  transportation  resting  upon  such  Health  Officer:  subject,  how- 
ever, to  the  exceptions  and  conditional  right  of  control  set  forth  In  the 
preceding  paragraph. 

BUBEAU  OF  VITAL  STATISTICS 

August  24,  1S43.— 043-215. 

SEALED  BIRTH   CERTIFICATES— OPENINO 

QUESTION:  When  may  the  seal  be  broken  on  an  original  certificate 
of  Illegitimate  birth,  for  which  a  new  certificate  of  legitimate  birth  has 
been  issued  under  Sections  382.21  and  382.22,  Florida  Statutes,  1941? 

Ti>  Dr.  Henry  Ilamon.  Stale  llenlfk  Offlrer,  JacknonviUe,  Flitrida: 

The  provision  of  Section  382.21,  supra,  apply  to  three  separate  situa- 
tions: (1)  where  the  parents  of  a  person  whose  birth  has  been  previously 
registered  have  intermarried  subsequent  to  the  birth  of  such  person.  (2) 
where  a  court  of  competent  jurisdiction  has  entered  judgment  determin- 
ing the  parentage  of  any  person  to  be  other  than  as  registered,  and  (3) 
where  a  court  of  competent  jurisdiction  has  entered  a  judgment  or  de- 
cree of  adoption  for  the  person  whose  birth  has  been  previously  registered. 

In  each  of  the  foregoing  situations,  a  new  certificate  of  birth  may  be 
issued  by  the  Bureau  in  place  of  the  certificate  previously  issued. 

Section  382.22,  supra,  applies  to  either  of  the  three  foregoing  situa- 
tions when  a  new  certificate  of  birth  is  made.  The  judgment  of  the 
Court  required  by  Section  382.22  has  reference  to  the  judgment  of  a 
court  of  competent  jurisdiction  ordering  the  opening  of  the  seated  cer- 
tificate. This  does  not  necessarily  mean  that  the  Court  which  previously 
entered  an  adoption  decree,  or  a  judgment  determining  the  parentage 
of  the  person,  shall  be  the  Court  which  orders  the  sealed  certificate 
opened.  Such  an  order  may  be  entered  by  any  court  of  competent  juris- 
diction. 

Such  sealed  certificates  as  relate  to  illegitimate  children  subsequently 
legitimized  can  be  opened  only  pursuant  to  judgment,  decree  or  order 
of  a  court  of  competent  jurisdiction,  except  at  the  request  of  the  person 
whose  birth  is  the  subject  of  the  sealed  certificate,  and  oniy  then  when 
such  person  has  established  his  or  her  identity  to  the  satisfaction  of  the 
State  Registrar. 

VENEREAL  DISEASE 

August  9.  1943.— 043-201. 

COMPENSATION  OF  COUNTY  OFFICIALS 

QUESTION:  What  is  the  procedure  with  reference  to  persons  com- 
mitted who  are  afflicted  with  a  venereal  disease  and  the  costs  in  connec- 
tion therewith? 

To  Honornhle  Bryan  Wiltu,  State  Avditor: 

As  far  as  the  procedure  is  concerned,  I  believe  that  you  will  now 
find  it  set  out  in  Chapter  21948,  Laws  of  Florida,  Acts  of  1943;  also  you 
will  find  that  the  fees  of  the  various  officers  are  covered  in  most  instances. 
However,  where  there  is  no  specific  coverage  I  am  of  the  opinion  that  it 
should  be  borne  by  the  county  for  the  reason  that  you  will  note  through- 
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out  this  Act  all  of  the  fees  accruing  to  the  Sheriff  under  this  Act  are  paid 
by  the  county  or  municipality  involved.  Therefore,  It  was  apparently  the 
intention  of  the  Legislature  that  all  fees  in  connection  with  the  enforce- 
ment of  our  Venereal  Disease  Laws  were  to  be  paid  by  the  county  or 
municipaUty  involved.  The  only  exception  is  that  when  persons  who  are 
under  sentence  or  prosecution  are  placed  in  a  hospital  for  venereal  dis- 
ease treatment,  the  expense  of  the  return  of  said  person,  or  if  said  per- 
son escapes,  the  expense  of  recapture  of  said  person  Is  borne  by  the  State 
Board  of  Health. 

January  21,  1944, — 044-28. 

COMPULSORY  TREATMENT— PROSECUTION 

QUESTION:  Is  the  ordinary  layman,  if  infected  with  venereal  dis- 
ease, subject  to  criminal  prosecution  for  failure  or  refusal  to  take  treat- 
ment for  said  disease? 

To  HonorabU  Wm,  D.  Doit,  Proiecating  Attorney,  Quincg,  Florida: 

Section  384.07,  Florida  Statutes,  1941,  in  part  provides  that  State, 
County  and  Municipal  Health  Officers  or  their  authorized  deputies  within 
their  prospective  Jurisdictions  shall,  when  in  their  judgment  it  is  neces- 
sary to  protect  the  public  health,  require  persons  infected  with  a  venereal 
disease  to  report  for  treatment  to  a  reputable  physician  and  continue 
treatment  until  cured,  or  to  submit  to  treatment  provided  at  public  ex- 
pense. 

Section  384.09,  Florida  Statutes,  1941,  requires  the  State  Board  of 
Health  to  make  such  rules  and  regulations  as  shall  in  its  judgment  be 
necessary  for  carrying  out  the  purposes  of  Chapter  384,  Florida  Statutes, 
1941,  relating  t»  venereal  diseases. 

Section  384.05,  Florida  Statutes,  1941,  makes  it  a  misdemeanor  for 
anyone  to  wilfully  violate  any  rule  or  regulation  promulgated  by  the 
State  Board  of  Health  under  the  authority  of  Chapter  384,  supra. 

Pursuant  to  its  rule  making  authority,  the  State  Board  of  Health 
has  adopted  Regulation  49  of  the  Sanitary  Code  of  the  State  of  Florida 
talso  see  Section  381.49,  Florida  Statutes,  1941  for  authority  to  adopt  the 
Sanitary  Code),  which  provides  as  follows: 

"Regulation  49:  Any  person  afflicted  with  a  venereal  disease 
who  falls  or  refuses  to  undergo  proper  treatment  for  the  disease 
shall  be  isolated  or  quarantined  for  the  period  during  which  the  pa- 
tient refuses  treatment,  or  until  the  health  officer  is  satisfied  that  he 
is  no  longer  capable  of  disseminating  infection." 

Prom  the  foregoing  statutes  and  regulation,  it  is  my  opinion  that 
where  the  ordinary  lajranan  infected  with  venereal  disease  fails  or  refuses 
to  undergo  proper  treatment,  it  is  the  duty  of  the  Health  Authorities  to 
isolate  or  quarantine  such  person  under  Regulation  49,  supra,  rather  than 
prosecute  such  person  criminally.  Of  course,  if  after  being  isolated  or 
quarantined  such  person  then  violates  the  isolation  or  quarantine  order, 
such  person  may  be  prosecuted  criminally  under  Section  381.20,  Florida 
Statutes,  1941,  which  provides  a  penalty  for  disobeying  quarantine  regu- 
lations. 

March  20,  1944.— 044-78. 

MILITARY   SERVICE— PERSONS    REJECTED    OR    DEFERRED 

QUESTION:  Are  persons  who  are  rejected  or  deferred  for  military 
service  because  infected  with  a  venereal  disease  liable  for  prosecution 
after  they  have  reported  to  a  venereal  disease  clinic  but  refused  to  take 
treatment? 
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To  Dr.  Henry  Hanaon,  State  Health  O0lcer,  Jackianfille,  Florida : 

The  provisions  of  Section  1,  Chapter  21659,  Acts  of  1943,  clearly  re- 
quire that  such  a  person  report  to  the  clinic  and  (1)  furnish  satisfactory 
proof  to  the  Health  Officer  in  charge  that  such  person  Is  taking  and  will 
continue  to  take  treatment  for  such  disease  from  a  reputable  physician 
until  cured,  or  (2)  in  lieu  of  furnishing  such  proof  submit  to  treatment  at 
public  expense  under  the  supervision  of  the  clinic. 

The  provisions  of  Section  2  of  said  chapter  provide:  (1)  that  notice 
from  a  Draft  Board  that  the  person  named  therein  is  infected  with 
venereal  disease  shall  constitute  prima  facie  evidence  of  such  infection 
and  (2)  refiisal  of  such  a  person  to  report  to  the  venereal  disease  clinic 
as  provided  in  Section  1  shall  constitute  a  misdemeanor. 

While  a  casual  reading  of  the  Act  would  appear  to  indicate  that  if 
such  a  person  once  reported  to  the  health  clinic  and  furnished  satisfactory 
proof  that  he  was  taking  and  would  continue  to  take  treatment  from  a 
reputable  physician  until  cured,  or  agreed  on  reporting  to  submit  to  treat- 
ment  at  public  expense  under  supervision  of  the  clinic,  he  would  have 
fully  satisfied  the  Act.  But  a  more  careful  study  of  the  language  of  the 
Act  discloses  that  the  mere  Initial  appearance  of  such  person  at  the  health 
clinic  and  the  furnishing  of  satisfactory  proof  at  that  time  of  the  taking 
of  treatment  from  a  reputable  physician  or  the  agreement  of  such  [ler- 
son  at  the  time  of  his  initial  appearance  to  submit  to  treatment  at  the 
clinic,  is  not  all  that  may  be  required  of  such  a  person  under  the  Act. 

If  the  Health  Officer  In  chaise  of  the  venereal  disease  clinic  has 
reliable  information  at  any  time  that  such  a  person  so  infected  who  has 
previously  reported  to  the  health  clinic  is  failing  and  refusing  to  continue 
to  take  treabnent  either  from  a  reputable  physician  or  from  the  clinic, 
such  officer  may  notify  such  person  to  report  to  the  clinic  and  show 
proof  that  he  is  tatcing  and  will  continue  to  take  treatment  from  a  re- 
putable physician  or  in  lieu  of  furnishing  such  proof  submit  to  treatment 
at  the  clinic. 

If  he  refuses  to  report  and  furnish  such  proof  or  to  report  and  submit 
to  treatment  when  notified  to  do  so,  he  is  guilty  of  an  offense  under  the 
Act.  Or,  if  he  reports  but  fails  or  refuses  to  furnish  such  proof,  or  fails 
or  refuses  to  submit  to  treatment  he  is  guilty  of  an  offense  under  the  Act. 

The  Act  is  designed  not  merely  to  require  such  a  person  to  make  an 
initial  report  with  satisfactory  proof  of  the  taking  of  treatment  from  a 
physician  or,  in  lieu  of  furnishing  such  proof,  submission  to  treatment  at 
the  clinic,  but  contemplates  that  such  a  person  during  continuance  of 
the  infection  shall  respond  to  any  one  or  more  notices  from  the  Health 
Officer  to  show  proof  that  such  treatment  is  being  continued  or  to  sub- 
mit to  continued  treatment  at  the  clinic.  Of  course,  the  Act  presumes 
that  the  Health  Officer  will  not  unreasonably  require  such  a  person  to 
report  after  he  has  initially  reported  unless  the  Health  Officer  has  good 
reason  to  believe  that  such  person  is  not  continuing  to  take  treatment. 

March  6,  1943.— 043-66. 

SELECTEES^ENPORCED  TREATMENT 

QUESTION:  What  evidence  should  be  available  In  order  to  force 
selectees  who  have  been  rejected  for  military  service  because  of  venereal 
disease  Infection  to  take  treatment  therefor?  May  records  of  the  Draft 
Board  be  subpoenaed,  and  would  evidence  from  the  State  Board  of  Health 
be  available? 

To  Honorable  Spestard  L.  Hotlaad,  Oovtrnor: 

When  a  selectee  Is  given  a  physical  examination  by  order  of  his  local 
Draft  Board,  and  the  examination  discloses  that  he  is  unfit  for  military 
service  by  reason  of  venereal  disease  infection,  he  is  so  notified  by  the 
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Draft  Board,  and  advised  that  the  State  Law  requires  that  treatment  be 
taken  in  all  such  cases,  and  that  he  should  report  to  the  nearest  venereal 
disease  clinic  of  the  State  Board  of  Health  for  that  purpose.  A  copy  of 
such  notice  is  also  given  to  the  nearest  State  Board  of  Health  venereal 
disease  clinic. 

These  selectees  are  not  persons  suspected  of  having  venereal  disease. 
They  are  known  to  be  so  infected.  Under  Section  384.07,  Florida  Statutes, 
1941,  State,  County,  and  Municipal  Health  Officers  are  authorized  to  re- 
quire persons  infected  with  a  venereal  disease  to  report  for  treatment  to 
a  reputable  physician  and  continue  such  treatment  until  cured,  or  to 
submit  to  treatment  provided  at  public  expense.  This  section  also  au- 
thorizes the  isolation  of  persona  infected  with  venereal  disease. 

Section  384.09,  Florida  Statutes,  1941,  authorizes  the  State  Board  of 
Health  to  make  such  rules  and  regulations  as  shall  be  necessary  for  en- 
forcing and  carrying  out  our  venereal  disease  laws,  and  such  rules  and 
reflations  have  the  force  and  effect  of  law. 

Pursuant  to  this  authority,  the  State  Board  of  Health  has  adopted 
Regulation  49,  which  provides  as  follows: 

"Reflation  49:  Any  person  aflFlicted  with  a  venereal  disease 
who  fails  or  refuses  to  undergo  proper  treatment  for  the  disease 
shall  be  isolated  or  quarantined  for  the  period  during  which  the  pa- 
tient refuses  treatment,  or  until  the  health  officer  is  satisfied  that 
he  is  no  longer  capable  of  disseminating  infection." 

Section  384.05,  Florida  Statutes,  1941,  provides  that  any  persons  wil- 
fully violating  any  rule  or  regulation  promulgated  by  the  State  Board 
of  Health  under  the  authority  of  law  shall  be  deemed  guilty  of  a  misde- 
meanor and  may  be  punished  as  for  a  misdemeanor. 

All  selectees  reported  by  Draft  Boards  to  the  State  Board  of  Health 
venereal  disease  clinics  as  being  infected  with  venereal  disease  should  be 
contacted  by  the  proper  Health  Officer  and  ordered  to  report  for  treat- 
ment either  to  a  reputable  physician  or  to  the  venereal  disease  clinic  at 
public  expense.  This  order  should  be  in  writing  and  delivered  to  the  in- 
fected person  in  such  a  way  that  its  receipt  by  such  person  can  be  proven, 
that  is.  by  registered  mail  or  in  person  in  the  presence  of  a  witness  or 
witnesses  or  in  some  other  similar  manner. 

If  such  selectee  then  wilfully  violates  such  order,  he  may  be  prose- 
cuted under  Section  384.05,  supra,  as  for  a  misdemeanor.  He  may  also 
be  isolated,  quarantined  and  treated  by  order  of  the  Health  Officer  with- 
out court  order  therefor. 

I  do  not  believe  that  the  records  of  the  local  Draft  Board  could  be 
subpoenaed.  However,  I  feel  sure  the  Selective  Service  Officials  would 
make  such  records  available  for  the  piuTJOse  of  requiring  rejected  se- 
lectees to  take  the  necessary  venereal  disease  treatment.  Any  laboratory 
records  of  the  State  Board  of  Health  obtained  by  making  laboratory 
tests  as  a  part  of  the  selective  service  physical  examination,  are,  in  my 
opinion,  a  part  of  the  selective  service  records  and  could  not  be  sub- 
poenaed; however,  I  feel  sure  that  with  reference  to  this  type  of  evidence 
the  Selective  Service  Officials  would  permit  the  State  Board  of  Health 
to  make  such  records  available  for  the  purpose  herein  indicated. 

It  is  my  opinion  that  the  notice  to  the  venereal  disease  clinic  by  the 
Draft  Board  hereinbefore  referred  to,  and  the  selectee's  failure  or  refusal 
to  submit  to  treatment  after  being  ordered  to  take  such  treatment  by  the 
proper  Health  Officer,  would  constitute  sufficient  probable  cause  for  issu- 
ance of  warrant  for  failure  to  take  such  treatment  if  prosecution  is  de- 
sired rather  than  quarantine.  However,  I  believe  that  the  Health  Officer 
under  such  circimistances  could  institute  quarantine  and  isolation  with- 
out resorting  to  prosecution. 
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November  19,  1943. — 043-310. 

TRANSPORTATION  OF  INFECTED  PERSONS 

QUESTION:  Who  should  pay  the  expense  of  transporting  to  State 
Board  of  Health  Quarantine  Hospitals  persons  who  are  infected  with 
venereal  disease  and  who  request  voluntary  treatment  In  such  hospitals, 
but  who  are  neither  immoral  nor  promiscuous,  but  who  have  contracted 
said  disease  from  their  husbands? 

To  Dr.  Henr^  Hanian,  State  Bealtk  O0ciir,  JucktonviUe,  Florida : 

Before  anyone  can  be  quarantined  in  the  hospitals  operated  by  the 
State  Board  of  Health,  it  must  appear  to  the  satisfaction  of  the  hospital 
authorities  that  CD  the  person  is  infected  with  a  venereal  disease,  and 
(2)  that  it  is  necessary  that  such  person  be  isolated  In  order  to  protect 
the  public  health. 

Where  an  infected  person  is  neither  immoral  nor  promiscuous,  but 
has  contracted  the  disease  from  her  husband,  it  would  appear  that  such 
person  is  not  .subject  to  quarantine  and  treatment  in  a  State  Board  of 
Health  hospital,  but  on  the  contrary  should  be  given  treatment  either 
by  private  physicians  or  at  public  expense,  depending,  of  course,  upon 
the  circumstances  of  the  case.  However,  if  the  Public  Health  Authorities 
determine  that  any  given  case  requires  quarantine,  and  as  a  consequence 
enter  a  quarantine  order  against  such  person,  her  transportation  to  the 
quarantine  hospital  should  be  handled  in  the  usual  manner  whether  such 
person  has  been  arrested  or  not.  The  F*ublic  Health  Authorities  are 
charged  with  the  duty  of  determining  when  quarantine  is  necessary,  and 
once  having  determined  that,  and  having  issued  the  quarantine  order, 
all  cases  should  be  handled  in  the  same  manner  as  nearly  as  is  prac- 
ticable. 

NUISANCES  INJURIOUS  TO  HEALTH 

April  10,  1&44.— 044-123. 

LANDLORDS^RESPONSIBILITY 

QUESTION:  When  a  landlord  rents  property  that  has  been  equipped 
with  sanitary  privies,  and  in  the  natural  course  of  events  these  privies 
become  filled  up  to  overflowing  and  need  repairing,  who  is  responsible  for 
cleaning  and  repairing  them — the  tenant  or  the  landlord? 

To  Dr.  ttenry  Han»on,  Staff  HeaUh  O^ret,  JacksonviUe,  Fturidtt  : 

This  subject  is  covered  by  Sections  386.01  to  386.09.  Inclusive,  Florida 
Statutes,  1941. 

In  my  opinion  the  landlord  will  always  be  responsible  for  unsanitary 
privies  on  premises  he  owns  and  he  may  always  be  named  in  the  notice 
of  the  Health  Officer  as  the  person  to  remove  the  nuisance  or  be  prose- 
cuted for  violations  of  said  sections. 

This  duty  of  the  landlord  as  to  unsanitary  privies  may  by  the  terms 
of  the  rental  agreement  between  the  landlord  and  tenant  also  become 
the  responsibility  of  the  tenant  where  it  is  clear  that  the  rental  agree- 
ment contemplates  that  the  tenant  will  repair  and  keep  the  privies  in 
a  sanitary  condition. 

However,  it  is  my  opinion  that  a  landlord  cannot  by  a  rental  agree- 
ment absolve  himself  of  the  responsibility  of  keeping  privies  on  premises 
he  owns  in  a  sanitary  condition  because  such  duty  is  placed  upon  him 
by  law  and  cannot  be  transferred  by  agreement.  The  tenant  may  agree 
to  assume  such  responsibility  to  the  same  extent  as  the  landlord  but 
the  law  does  not  contemplate  that  the  landlord  shall  escape  his  respon- 
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sibility  for  sanitation  on  his  premises  by  showing  that  the  tenant  has 
assumed  sole  responsibility. 

Section  386.07,  Florida  Statutes,  1941,  provides:  "any  person  owning 
or  occupying  premises  on  which  any  privy  is  situated"  is  subject  to  the 
requirements  of  law  for  the  abatement  of  a  nuisance  and  for  prosecution 
for  failure  to  abate  it. 

In  each  particular  case  it  should  be  determined  whether  the  tenant 
has  assumed  responsibility  for  the  repair  and  sanitation  of  the  privies. 
Then  if  he  has  done  so,  you  may  proceed  against  him  or  against  the  land- 
lord, whichever  the  facts  indicate  would  be  most  expeditious  in  abating 
the  nuisance. 

TUBEROLTLOSIS   SANATORIUM 

January  14,  1943. — 043-12. 

INDIGENT  PATIENTS — RESIDENCE  REQUIREMENTS 

QUESTION:  The  wife  of  a  sailor  stationed  at  the  Naval  Air  Base 
In  Jacksonville  has  been  diagnosed  as  having  a  moderately  advanced  case 
of  tuberculosis.  She  is  nineteen  years  of  age,  and  has  a  good  chance  of 
recovery  if  she  can  secure  treatment,  but  will  die  if  she  cannot. 
She  was  born,  reared  and  educated  in  Columbia  County,  and  left 
left  there  temporarily  only  for  the  purpose  of  being  near  her  husband  at 
his  station  in  Jacksonville,  intending  to  return  to  her  home  in  Columbia 
County.  She  desires  admission  to  the  State  Tuberculosis  Sanatorium  for 
treatment,  and  her  father  and  husband  have  agreed  to  pay  the  county's 
one- third,  or  92(^  per  day,  for  her  care  at  the  State  Sanatorium.  If  neces- 
sary, this  amount  can  be  deducted  from  the  small  pay  of  her  husband, 
who  is  a  sailor  offering  his  life  for  his  country.  She  is  not  a  legal  resident 
of  Duval  County,  and  therefore  her  application  cannot  be  considered  by 
Duval  County  officials.  The  Board  of  County  Commissioners  of  Colum- 
bia County,  the  county  of  her  residence,  have  three  times  rejected  her 
application,  on  the  ground  that  she  is  not  a  resident  of  Columbia  County. 
May  the  State  Tuberculosis  Sanatorium  admit  this  semi-mdigent  pa- 
tient without  the  approval  of  the  Board  of  County  Commissioners  of  Co- 
lumbia County,  the  county  of  her  residence? 

To  the  Slate  Tuiierrulosig  Board,  Jatktanville,  Florida: 

The  management  and  operation  of  the  State  Tuberculosis  Sanato- 
rium is  placed  in  the  hands  of  the  State  Tuberculosis  Board,  and  it  is 
the  Board's  duty  and  responsibility  to  determine  in  each  case  whether 
the  applicant  meets  the  statutory  residence  requirements  for  admission. 

Boards  of  County  Commissioners  pass  upon  admission  of  applicants 
from  their  county  to  the  Sanatorium  only  for  the  purpose  of  determining 
whether  or  not  the  county  will  pay  one-third  of  the  daily  hospital  charges 
for  such  patients  as  may  be  indigent. 

If  the  applicant  is  semi-indigent,  or  Is  financially  able  to  pay  his  or 
her  own  hospital  charges,  either  in  full  or  In  part,  such  applicant  may  be 
admitted  by  the  State  Tuberculosis  Board  upon  such  terms  and  conditions 
as  it  may  deem  proper,  provided  such  applicant  is  a  l^al  resident  of  the 
State  of  Florida  and  has  been  for  one  year  prior  to  applying  for  such 
admission.  If  the  patient  is  able  to  pay  one -third  or  more,  but  less  than 
the  full  amount,  of  such  hospital  charges,  the  balance  shall,  within  the 
limits  of  the  State  appropriation  therefor,  be  paid  by  the  State  of  Flor- 
ida. The  State  Tuberculosis  Sanatorium  is  a  benevolent  State  Institution 
for  the  benefit  of  citizens  and  residents  of  the  State  of  Florida,  and  the 
various  Boards  of  County  Commissioners  of  the  State  are  authorized  to 
send  patients  from  their  counties  to  such  sanatorium,  provided  the  coun- 
ty pays  one-third  of  the  daily  hospital  charges,  the  remaining  two-thirds 
to  be  paid  by  the  State.    This  is,  in  my  opinion,  a  discretionary  matter 
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with  the  Boards  of  County  Commlssiotiers,  and  they  cannot  be  coerced 
into  approving  applications  from  their  county  for  admission  to  the  sana* 
torlum.  However,  where  no  part  of  the  hospital  charges  is  to  be  paid  by 
the  county,  the  Board  of  County  Commissioners  of  such  county.  In  my 
opinion,  has  nothing  whatever  to  do  with  the  admission  of  such  patients. 
It  is  my  opinion  that,  where  an  applicant  is  able  to  pay  one-third  of  the 
hospital  charges,  as  seems  to  be  true  In  this  case,  and  the  State  Tubercu- 
losis Board  is  satisfied  that  the  applicant  meets  the  residence  require- 
ments, and  is  satisfied  with  the  financial  arrangement  made  by  the  ap- 
plicant for  the  payment  of  one-third  of  such  charges,  such  applicant  may 
be  admitted  to  the  State  Tuberculosis  Sanatorium  without  the  approval 
of  the  Board  of  Coimty  Commissioners  of  the  county  of  the  applicant's 
residence.  A  worthy  and  quaUflied  resident  of  this  state  cannot,  in  my 
opinion,  be  denied  the  benefits  of  this  benevolent  State  Institution  because 
of  some  controversy  over  the  situs  of  his  or  her  local  residence  within  the 
State,  where  such  person  Is  and  has  been  for  more  than  one  year  a  resi- 
dent of  this  state  and  is  willing  and  able  to  defray  one- third  or  more  of 
the  charges  for  such  benefits. 

FLORIDA  STATE  HOSPITAL 

August  26,  1944.— 044-251. 

BOARD  OP  COMMISSIONERS— AtJTHORmr  TO  EXPEND  MONEYS 

QUESTION:  Has  the  Board  of  Commissioners  of  State  Institutions 
legislative  authority  to  expend  moneys  from  the  Special  Maintenance 
Fund  of  the  Florida  State  Hospital  for  the  construction  of  a  ward  for 
Invalid  patients  of  said  Institution? 

To  Honorablf  J.  R.  McOlure,  Secrttary,  Board  of  Cotnmunontri  of 
State  Iiutitutioat : 

In  reply  to  your  inquiry  as  to  whether  or  not  the  Board  has  legislative 
authority  to  expend  moneys  from  the  Special  Maintenance  Fund  of  the 
Florida  State  Hospital  for  the  construction  of  the  above  ward  for  Invalid 
patients  of  said  Institution,  I  t»eg  leave  to  state  that  In  Section  4  of  Chap- 
ter 22071  (1943  Appropriation  Act)  very  broad  and  comprehensive  powers 
were  conferred  upon  the  State  Board  of  Control  and  the  Board  of  Com- 
missioners of  State  Institutions  in  the  following  language: 

"All  moneys  received  by  the  institutions  under  the  manage- 
ment of  the  State  Board  of  Control  and  the  Board  of  Commission- 
ers of  State  Institutions  other  than  from  State  or  Federal  sources, 
are  hereby  appropriated  to  the  use  of  the  State  Board  of  Control 
and  the  Board  of  Commissioners  of  State  Institutions,  for  the  re- 
spective Institutions  collecting  same,  to  be  expended  as  said  Boards 
may  direct  and  said  moneys  shall  not  be  deducted  from  the  sums 
otherwise  appropriated  by  this  Act  to  said  Institutions." 

Prom  the  foregoing,  it  is  my  opinion  that  the  Board  has  the  legisla- 
tive authority  referred  to  in  your  letter. 

June  8,  1944.— 044-164. 

COMMITMENT — ALIEN 

QUESTION:  May  an  alien  who  has  resided  in  this  state  for  more 
than  twenty  years  last  past,  tf  adjudged  Insane  and  In  need  of  confine- 
ment or  treatment,  be  committed  to  the  Florida  State  Hospital? 

To  Dr.  /.  n.  Thtrrell,  Suptrirttendent,  Florida  8 fate  Hoipital: 

Section  394.27,  Florida  Statutes,  1941,  provides  that  no  person  shall 
be  committed  to  or  received  as  a  patient  at  the  Florida  State  Hospital 
who  has  not  been  a  "bona  fide  resident"  of  this  state  continuously  for 
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one  year  immediately  preceding  the  examination  of  said  person,  as  pro- 
vided by  Section  394.21. 

In  the  case  of  Herron  v.  Passailaigue  <Pla.)  110  So.  539)  our  Court 
held  that  the  rule  is  well  settled  that  "resident,"  "residing  in,f  or  equiva- 
lent terms,  when  used  in  statutes,  or  actions  or  suits  relating/to  taxation, 
right  of  suffrage,  divorce,  limitations  ol  actions  and  the  lik^are  used  in 
the  sense  of  "legal  residence,"  In  the  case  of  Minick  v.  Minick,  (Fla,) 
149  So.  483,  the  Court  differentiates  between  "residence"  and  "domicile," 
stating  in  effect  that  any  place  of  abode  or  dwelling  place  constitutes  a 
"residence,"  while  the  term  "domicile"  relates  rather  to  "legal  residence" 
or  fixed  place  of  abode.  Our  Supreme  Court  has  further  indicated  that 
legal  residence  or  domicile  may  be  acquired  by  one  coming  from  another 
state  or  country  into  this  state  with  the  intention  of  permanently  remain- 
ii^  here.  Warren  v,  Warren,  75  So.  35.  In  my  opinion,  "bona  fide  resi- 
dent" as  used  m  the  above  Section  394.27  may  be  construed  "legal  resi- 
dent." 

It  is  my  judgment  that  in  the  above  section  of  the  law  the  term 
"bona  fide  resident"  is  not  synonymous  with  "citizen,"  While  on  the 
one  hand  the  Florida  State  Hospital  affords  facilities  for  the  treatment 
and  care  of  those  who  are  mentally  afflicted,  many  of  whom  are  Indigent, 
on  the  other  hand  there  is  the  problem  of  a  comnmnity  chained  with  the 
care  of  a  person  in  such  mental  and  financial  condition,  without  facili- 
ties to  properly  care  for  or  treat  one  so  afflicted.  It  is  my  belief  that  the 
fact  that  the  man  referred  to  in  your  letter  is  not  a  citizen  of  this  country 
does  not  make  him  any  less  a  "bona  fide  resident"  within  the  meaning  of 
the  above  Section  394.21. 

September  21.  1943 043-249. 

COMMITMENT— ALIEN  BRITISH  SUBJECT 

QUESTION:  Is  the  estranged  wife  of  a  British  subject,  who  has 
resided  in  the  State  for  a  number  of  years,  eUgtble  to  hospitalization  at 
the  expense  of  the  State  of  Florida? 

To  Dr.  J.  11.  Thfrrell,  RappTinteudunt,  Ffaridn  State  BofpUal: 

It  appears  that  the  person  in  question  and  her  husband  are  British 
subjects,  and  that  for  some  years  past  she  has  been  living  in  New  York, 
and  has  been  estranged  and  separated  from  her  husband  for  about  fif- 
teen years. 

Under  these  circumstances  it  is  my  opinion  that  your  inquiry  should 
be  answered  in  the  negative. 

As  I  advised  you  in  a  previous  case  (vide:  letter  of  March  9,  1943), 
"While  the  domicile  of  the  wife  is  generally  considered  to  be  the 
same  as  that  of  the  husband,  nevertheless  it  is  my  opinion  that  the 
statutes  above  referred  to  contemplate  an  actual  residence  within 
the  State  of  Florida  for  a  one -year  period  rather  than  a  constructive 
residence," 

In  the  case  of  an  alien,  where  there  are  no  ties  of  citizenship,  this 
impression  is,  if  possible,  more  positive. 

October  12,  1943.— 043-281. 

COMMITMENT- EUGIBrLrrY 

QUESTION:  Is  a  person  entitled  to  admission  to  the  State  Hospital 
whose  application  states  that  the  cause  of  that  person's  condition  is  acute 
alcoholism  with  the  physicial  condition  of  the  patient  marked  as  fair? 
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To  Dr.  J.  H.  Tkerrell,  Superintendent,  Florida  Stats  Botpital : 

Section  5,  Chapter  20504,  Acts  of  1941,  seems  to  answer  this  question. 

Under  that  statute,  if  the  cause  of  the  applicant's  condition  is  acute 
alcoholism,  as  it  Is  stated  to  be,  then  the  only  other  condition  to  be  ascer- 
tained in  order  to  arrive  at  a  decision  as  to  his  eligibility,  would  be  to 
ascertain  whether  he  is  a  person  "not  demonstrating  a  psychosis." 

This  condition  while  hinted  at  in  the  application  does  not  aftpear  to 
be  definitely  ascertained,  hence,  the  opinion  must  be  a  conditional  one, 
and  to  this  effect: 

If  the  patient  is  one  demonstrating  a  psychosis,  he  is,  under  the  exist- 
law,  entitled  to  admission,  if  not,  he  is  not  so  entitled,  which  is  a  matter 
for  judicial  determination  under  the  provisions  of  Section  394.22,  Florida 
Statutes,  1941. 

December  6.  1943. — 043-325. 

COMMITMENT— STATUTORY  REQUIREMENTS 

QUESTION :  Will  the  Florida  State  Hospital  accept  disenrolled  U.  8. 
maritime  trainees,  residents  of  Florida,  needing  phychiatric  care? 

Tf)  the  Board  of  Commi»tioner»  of  Slate  Inttitutton*: 

Section  394.23,  Florida  Statutes.  1941,  provides  that  no  person  shall 
be  received  as  a  patient  in  the  Florida  State  Hospital  except  upon  a  com- 
mitment duly  issued  by  a  County  Judge  under  whose  jurisdiction  an  ex- 
amination of  such  a  person  has  been  conducted,  or  unless  the  commit- 
ment issued  In  pursuance  of  Euch  examination  shall  specifically  commit 
the  person  to  the  Florida  State  Hospital. 

By  Sections  394.20.  394  21  and  394.22,  it  is  provided  that  a  petition  to 
the  County  Judge  for  examination  of  a  supposed  Insane  person  must 
be  filed  and  an  examining  committee  appointed  to  examine  the  person 
mentioned  and  findings  in  pursuance  thereof. 

By  Section  394,24  the  minimum  age  of  a  person  committed  Is  fixed 

at  fifteen  years. 

By  Section  394.26  It  is  provided  that  chronic  alcoholics,  as  such,  and 
other  persons  not  demonstrating  a  psychosis  shall  not  be  admitted  to,  or 
received  as,  patients  for  treatment  in  the  Florida  State  Hospital,  and  that 
no  person  shall  be  so  committed  by  reason  of  senility  alone. 

By  Section  394.27,  it  is  provided  that  no  person  shall  be  admitted  to. 
or  received  as,  a  patient  for  treatment  In  the  Florida  State  Hospital,  who 
has  not  been  a  bona  flde  resident  of  the  State  of  Florida  continuously  for 
one  year  immediately  preceding  the  examination  of  the  person  under  the 
provisions  of  Section  394.21. 

In  addition  to  the  foregoing  it  is  suggested  that  before  authority  for 
such  an  admission  be  given  to  the  Superintendent,  Information  as  to  the 
cause  of  the  disenrolee's  condition  be  given  to  your  Board. 

it  is  further  suggested  that  the  Chief  Medical  Officer  of  the  United 
States  Public  Health  Service  be  requested  to  furnish  the  Board  with  copies 
of  all  rules,  regulations  and  provisions  having  to  do  with  the  care  of  such 
persons  by  the  Federal  Grovemment  and  citations  on  all  Federal  Statutes 

bearing  upon  the  subject. 
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August  18,   X944.— 044-245. 

CUSTODY  AND  CONTROL  OF  PATIENTS 

QUESTION:  When  a  person  is  admitted  to  the  Florida  State  Hospital 
as  an  inmate  or  patient,  do  the  authorities  have  legal  control  over  said 
person  which  would  permit  them  to  subject  such  Inmate  or  patient  to  all 
necessary  and  proper  restraint,  when  the  Inmate  or  patient  is  admitted 
under  the  following  classifications: 

1.  As  a  paying  inmate  without  commitment  and  without  guardian, 
accepted  through  the  order  of  the  Board  of  Commissioners  of  State  In- 
stitutions; 

2.  As  a  paying  patient,  admitted  by  the  Board  of  Commissioners  of 
State  Institutions  upon  application  of  a  duly  appointed  court  8:uardian 
for  the  proposed  inmate  or  patient,  but  without  any  order  of  commitment; 

3.  As  a  paying  patient  or  inmate  from  another  state,  admitted  Upon  a 
reciprocal  agreement  between  Florida  and  the  other  state,  an  order  of 
commitment  for  an  institution  in  such  other  state  having  been  made,  or 
an  order  adjudging  such  person  to  be  insane  by  such  other  state  having 
been  made,  but  with  no  such  Judicial  order  or  orders  having  been  made 
within  the  State  of  Florida,  and  without  any  order  of  approval  or  author- 
ization from  the  Board  of  Commissioners  of  State  Institutions? 

To  Hotiorahle  Spe»»ard  L.  Holland,  Chairman,  Board  of  Commiiaioner»  of 
State  ln»titutians: 

The  first  two  inquiries,  I  believe,  are  those  in  which  the  Comptroller 
is  primarily  and  especially  interested.  While  preparing  my  answers  to 
them,  I  have  included  also  the  additional  question  under  the  original 
predicate. 

1.  The  answer  to  inquiry  number  one  is  no.  TTie  Board  of  Commis- 
sioners of  State  Institutions  has  no  authority  to  place  an  inmate  or  a 
patient  in  the  hospital  unless  such  inmate  or  patient  is  an  insane  person. 
It  is  not  within  the  power  of  the  Board  of  Commissioners  of  State  Insti- 
tutions to  pass  upon  the  sanity  or  insanity  of  an  applicant  for  admission 
to  the  Institution.  Such  must  have  been  judicially  determined  by  a  court 
of  competent  jurisdiction  whose  order  of  mental  determination  or  status  is 
entitled  to  credence. 

2.  The  answer  to  inquiry  number  two  is  yes,  with  this  proviso:  a 
patient  or  inmate  whose  insanity  has  been  determined  by  a  court  of  com- 
petent jurisdiction  and  for  whom  a  guardian  shall  have  been  appointed, 
or  who,  even  though  no  guardian  has  been  appointed,  may  be  admitted  to 
the  Florida  State  Hospital  upon  the  express  order  of  commitment  of  the 
Board  of  Commissioners  of  State  Institutions  without  any  order  of  com- 
mitment from  a  County  Judge  or  other  Court.  Section  394.10.  I  am  aware 
of  the  provisions  of  Section  394.23,  but  to  give  each  section,  to  wit,  394.10 
and  394.25,  the  application,  force  and  effect  which  the  language  thereof 
requires,  demands  the  construction  and  Interpretation  here  made. 

The  foregoing  concludes  the  inquiries  in  which  I  believe  the  Comp- 
troller was  especially  interested. 

3.  An  applicant  from  another  state  seeking  admission  to  the  Florida 
State  Hospital  may  be  admitted  upon  express  commitment  and  order  of  the 
Board  of  Commissioners  of  State  Institutions  if  such  applicant  has  been 
adjudged  insane  by  a  court  of  competent  Jurisdiction  in  another  state  and 
if  such  applicant's  friends,  relatives  or  guardian  are  able  and  willing  to 
pay  for  the  care,  custody  and  maintenance  of  said  proposed  inmate  or 
patient  and  if  such  proposed  inmate  or  patient  has  been  a  resident  of 
the  State  of  Florida  for  a  year  preceding  his  or  her  adjudication  of 
insanity.  Such  patient  or  proposed  inmate  cannot  be  admitted  upon  any 
reciprocal  agreement  between  Florida  and  the  other  states  except  upon  the 
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express  commitment  of  the  Board  of  Commissioners  of  State  Institutions 
made  to  tbe  Import  and  in  the  form  and  manner  here  descril>ed. 

To  be  read  into  this  opinion  Is  the  unstated  but  nevertheless  fully 
recognized  jurisdiction  of  a  Court  of  Chancery  in  our  State  to  declare  a 
person  to  be  insane  and  name  a  guardian  over  him. 

February  12.  1943.— 043-55. 

INMATES — INTEKNED  AUEN 

QUESTION :  Has  the  Florida  State  Hospital  the  right  to  accept  an  in- 
terned alien  as  an  Inmate? 

To  Dr.  J.  n.  Therrell,  Superintendent,  Florida  Statf  Hotpilal : 

I  respectfully  advise  you  that  in  my  opinion  this  Internee  may  not  be 
committed  or  received  for  treatment  at  the  Florida  State  Hospital  either 
at  State  expense,  or  otherwise  within  the  legal  authority  of  that  Institu- 
tion. 

July  14.  1943.— 043-161. 

INSANE  PERSONS  FROM  OTHER  STATES— TRANSPORTATION 

QUESTION:  What  is  the  proper  disposition  to  be  made  of  a  person 
charged  with  the  commission  of  a  crime  in  Florida  and  found  to  be  insane 
by  a  committee  ol  doctors  appointed  by  the  Circuit  Court  to  inquire  into 
his  sanity,  when  such  person  is  an  escaped  inmate  of  the  Insane  asylum 
of  a  sister  state,  which  state  is  willing  to  resume  custody  of  such  person  but 
refuses  to  defray  the  costs  of  transportation? 

To  Honorable  IV.  M,  Smitfy,  Afgintaiil  Slatv  Attorney,  Bradtnton.  Florida: 

The  statutes  of  this  state  provide  that  if,  before  or  during  trial,  the 
Court  decides  that  the  defendant  is  insane,  it  shall  take  proper  steps  to 
have  the  defendant  committed  to  the  proper  Institution. 

While  the  statutes  provide  that  no  one  may  be  committed  to  or  received 
by  the  Florida  State  Hospital  for  treatment  who  has  not  been  a  resident 
of  the  State  of  Florida  for  at  least  one  year  prior  to  the  examination  of  such 
person,  it  is  my  opinion  that  this  prohibition  does  not  apply  to  insane  per- 
sons charged  with  or  convicted  of  crime.  Such  persons  may,  in  my  opinion, 
be  committed  to  and  received  by  the  Florida  State  Hospital  regardless  of 
the  period  of  residence  in  this  atate. 

With  particular  reference  to  the  situation  you  have  described,  the 
Circuit  Judge  should  commit  the  defendant  to  the  Florida  State  Hospital, 
not  for  treatment  but  for  transfer  to  the  proper  officials  of  the  Institution 
of  the  sister  state  from  which  he  has  escaped.  Our  State  Hospital  has 
a  fund  available,  out  of  which  it  may  provide  for  transportation  of  such 
persons  to  the  sister  state. 

With  reference  to  the  transportation  of  the  person  in  question  from 
your  county  to  the  Florida  State  Hospital,  such  person  may  be  transported 
in  the  bus  operated  by  the  State  Hospital  for  that  purpose,  upon  making 
necessary  arrangements  with  the  Superintendent  of  said  Hospital.  However, 
the  Sheriff  is  required  to  furnish  such  guards  as  may  be  necessary  under 
the  circumstances  to  accompany  such  person,  the  expenses  of  which  guards 
must  be  borne  by  the  county  from  which  such  person  is  transported  to  the 
State  Hospital. 

January  17,  1944.-044-20. 

UGASE  OF  PERSONAL  PROPERTY 

QUESTION :  May  the  Secretary  of  the  Board  execute  a  lease  of  per- 
sonal property  on  behalf  of  the  Board? 
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To  Hojioriible  J.  R.  McGlnre,  Steretarti,  Board  of  UofumioMJiert  of 
Btatt^  laatitutiQns : 

I  do  not  find  any  reason  why  the  proposed  lease  should  not  be  aa- 
cepted  and  signed  by  the  Board. 

Replying  specifically  to  your  inquiry  as  to  whether  or  not  the  Secretary 
of  the  Board  may  execute  the  same  on  behalf  of  the  Board,  I  beg  leave  to 
state  that  as  this  is  a  contract  for  the  leEising  of  personal  property  and 
involves  no  real  estate,  it  is  my  opinion  that  the  Secretary  may  sign  it  on 
behalf  of  the  Board,  if  previously  authorized  by  its  resolution  so  to  do. 


March  13,  1943.— 043-73. 

MJXJTARY  SERVICE— DISABILITIES 

QUESTION:  It  appears  that  a  man  was  inducted  into  the  military 
service  on  May  30.  1941,  and  while  in  such  service  he  became  a  patient  in 
the  Neuropsychiatric  Section  of  the  Station  Hospital  at  Camp  Pickett, 
Virginia,  on  December  29.  1942,  about  eighteen  months  after  he  entered 
the  Army.  It  further  appears  that  he  is  now  totally  incapacitated  for 
further  service  in  the  Army,  and  request  has  been  made  for  his  admission 
and  treatment  at  Florida  State  Hospital  as  a  legal  resident  of  Florida.  The 
medical  report  states  that  he  contracted  syphilis  in  1925.  was  insufficiently 
treated,  and  eight  years  later  secondary  eruption  appeared.  Apparently  the 
Army  Medical  Officials  would  treat  this  as  the  onset  of  his  present  mental 
infirmity.  Should  he  be  received  at  Florida  State  Hospital  and  given  treat- 
ment as  a  Florida  citizen,  or  should  his  present  mental  condition  be  con- 
sidered as  a  service-connected  disability  for  which  treatment  the  Federal 
Government  is  responsible? 

To  Dr.  J.  H.  TherrtU,  Superinteadent,  Ftoridn  State  Hoapita) : 

Paragraph  18.  Army  Regulations,  40-1025,  provides: 

"Dementia  Praecox,  manic  depressive  psychosis,  psychoses  ot  a 
similar  nature;  and  the  psychonen roses.  —  All  cases  of  dementia 
praecox,  manic  depressive  psychosis,  psychoses  of  a  similar  nature, 
and  psychoneurosis  developing  within  6  months  after  entry  into 
active  military  service  will  be  regarded  as  having  existed  prior  to 
service.  Cases  developing  after  6  months'  active  service  will  be 
regarded  as  having  been  incurred  in  line  of  duty,  when  the  period  be- 
tween any  two  periods  of  extended  active  duty  or  any  two  enlistments 
has  not  exceeded  6  months  and  when  a  careful  review  of  the  past 
history  fails  to  elicit  evidence  of  mental  abnormality  or  functional 
nervous  disorder  before  the  original  entrance  into  active  military 
service  or  during  the  first  6  months  of  such  service." 

Under  the  foregoing  r^ulation.  It  is  my  opinion  that  the  present 
mental  disability  of  this  man  must  be  considered  as  having  been  Incurred  in 
line  of  duty.  It  does  not  appear  liiat  he  was  suffering  from  any  mental 
abnormality  or  functional  nervous  disorder  before  his  original  induction 
into  active  military  service  or  during  the  first  six  months  of  such  service. 
On  the  contrary,  his  present  condition  appears  to  have  developed  after  he 
had  given  eighteen  months  service  to  the  Army,  and  while  his  past  medical 
history  may  have  some  bearing  upon  his  present  condition,  it  may  also  be 
that  his  military  service  awakened  and  fermented  a  predisposition  to  in- 
sanity which  otherwise  may  have  remained  quiescent.  The  showing  in 
this  case  is  not,  in  my  opinion,  sufficient  to  remove  the  presumption  that 
his  present  mental  disability  is  service -connected.  This  being  so,  it  follows 
that  his  institutional  care  is  the  responsibility  of  the  Federal  Government 
and  not  of  the  State  of  Florida. 
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April  10.  1944,-044-124. 

NONRESIDENTS 

QUESTION:  Is  a  nonresident  eligible  for  commitment  as  a  paUent  in 
the  Florida  State  Hospital? 

To  Dr.  J.  H.  Therrell,  8vperinif»dtnt,  Florida  State  HoMpUal: 

It  appears  that  the  subject-patient  was  bom  In  Jacksonville.  After 
serving  a  sentence  In  a  Federal  Penitentiary  in  the  State  of  Missouri,  he 
returned  to  Jacftsonville,  and  thereafter  departed  for  New  York  with  the 
intent  of  securing  employment.  Under  the  circumstances,  it  would  appear 
that  the  person  in  question  has  not  resided  in  or  made  Florida  his  place  of 
residence  continuously  within  one  year  before  this  date,  and  it  might 
be  said  that  he  left  the  State  of  Florida  with  the  intent  and  purpose  of 
making  another  state  his  permanent  home,  or  at  least  with  no  intention  of 
returning  to  Florida. 

Taking  into  consideration  the  circumstances  mentioned  above,  it 
appears  that  he  is  not  eligible  for  commitment  as  a  patient  or  for  reception 
by  the  State  Hospital. 

It  may  be  said  in  addition  that  it  does  not  appear  that  the  subject- 
patient  has  ever  been  adjudicated  or  that  any  conmutment  proceeduigs 
have  ever  taken  place;  hence,  under  the  terms  and  provisions  of  Chapter 
394.  Florida  Statutes,  1941,  he  should  not  be  received. 


UNIFORM  NARCOTIC  DRUG  LAW 

April  24,  1944.— 044-138. 

ADDICTS — COMMITMENT  TO  HOSPITAL  AT  RAIPORD 

QUESTION :  May  Judges  of  the  Circuit  Courts  of  Record  and  Crimi- 
nal Courts  of  Record,  commit  narcotic  addicts  to  the  State  Penitentiary,  for 
treatment  in  the  prison  hospital,  for  indefinite  periods  of  time,  where  no 
criminal  charge  has  been  preferred? 

To  Honorable  3f.  H.  Dotit.  Direftor,  Slate  Bureav  of  NarcotieHj 

JaektonvVU,  Ptorid ft : 

It  appears  from  the  request  for  an  opinion  that  one  of  the  Circuit 
Judges  of  this  state,  by  his  order,  committed  a  habitual  user  of  narcotic 
drugs  to  the  hospital  at  the  State  Prison  at  Eaiford,  Florida,  for  treatment. 
The  reijuest  for  an  opinion  raises  the  question  of  the  validity  of  this  com- 
mitment. 

In  the  first  place  it  would  not  be  seemJy  for  me  to  render  an  opinion 
conflicting  with  the  determination  of  the  Circuit  Judge,  and.  If  I  did. 
it  would  have  no  eftect  as  against  an  adjudication  in  an  actual  case.  The 
only  way  in  which  the  order  can  be  disturbed  Is  for  the  committing 
Judge  to  vacate  it  or  for  the  Supreme  Court  to  reverse  it. 

In  the  second  place,  the  statute  upon  which  said  Judge  predicated  his 
order  appears  to  authorize  such  a  holding.  A  portion  of  said  statute 
(Section  398.18,  Florida  Statutes,  1941)  reads  as  follows: 

"<2)  At  the  time  and  place  specified  in  the  notice,  the  person 
named  or  described  in  such  notice,  or  his  counsel,  being  present,  the 
judge  shall  hear  the  evidence  presented,  and  shall  appoint  a  commis- 
sion of  two  physicians  who  shall  examine  such  person  and  certify  to 
the  court  as  to  whether  such  person  is  a  habitual  user  of  habit-form- 
ing drugs  as  contemplated  in  subsection  (1). 
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Upon  being  satisfied  that  the  allegations  contained  in  the  affi- 
davit are  true,  the  judge  shall  make  and  file  an  order  requiring  the 
person  named  or  described  to  forthwith  take  and  continue  treatment 
for  the  cure  of  such  drug  addiction  at  a  privat*  institution  under 
medical  supervision  to  be  selected  by  the  person  committed,  and  ap- 
proved by  the  state  board  of  health,  if  such  person  is  able  to  pay 
therefor,  otherwise  at  some  hospital  or  institution  under  medical 
supervision  owned  by  the  State  of  Florida  or  the  United  States  and  at 
the  expense  of  the  State  of  Florida  or  the  United  States,  which  main- 
tains such  institution.  ..."  (Emphasis  supplied) 

The  order  of  commitment  recites  facts  which  disclose  that  the  person 
committed  comes  squarely  within  the  class  referred  to  in  the  quoted  portion 
of  the  statute,  and  that  there  was  due  comphance  with  all  prerequisite 
procedure  required  by  the  statute  for  the  commitment. 

Inasmuch  as  said  Section  398.18  provides  that  a  Judge  of  any  court  of 
competent  jurisdiction  of  violations  of  the  Uniform  Narcotic  Drug  Act  may 
commit  narcotic  addicts  for  treatment  it  is  my  opinion  that  Judges  of 
Criminal  Courts  of  Record  and  Circuit  Judges  have  the  authority  under 
said  section  to  commit  such  addicts  since  any  violation  of  said  Act  is  made 
a  felony  by  Section  398.22,  Florida  Statutes,  1941. 


February  7,  1944. — 044-48. 

ENFORCEMENT — STATE  POLICE — ^BOND 

QUESTION:  May  Narcotic  Inspectors  be  appointed  to  enforce  the 
State  Narcotic  Laws  on  an  honorary  basis  without  bond,  without  compen- 
sation and  without  being  under  the  direct  supervision  of  your  Bureau  or 
the  State  Board  of  Health? 

To  Honorable  3f.  II.  Don,  Director,  Btatt  Bureau  of  Narcotict, 
Jacksonville,  Florida: 

The  statute  governing  the  enforcement  of  the  State's  Narcotic  Law  Is 
Section  398.21,  Florida  Statutes  1941,  which  reads  as  follows: 

"The  state  iioard  of  health,  its  agents,  inspectors,  ofificers  and 
representatives,  and  all  peace  officers  of  the  state,  and  all  prosecut- 
ing attorneys,  shall  enforce  all  provisions  of  this  chapter,  except 
those  specifically  delegated,  and  shall  cooperate  with  all  agencies 
charged  with  the  enforcement  of  the  laws  of  the  United  States,  this 
state,  and  all  other  states  relating  to  narcotic  drugs.  All  oft  leers, 
agents.  Inspectors,  and  representatives  of  the  state  board  of  health 
engaged  in  the  enforcement  of  the  provisions  of  this  chapter,  shall  in 
addition  to  their  respective  positions  be  designated  as  'state  police' 
and  shall  have  the  same  authority  as  a  deputy  sheriff  to  bear  arms 
concealed  or  otherwise,  and  to  make  searches,  seizures,  and  to  arrest 
with  or  without  warrants  for  any  violation  of  the  provisions  of  this 
chapter,  and  any  other  laws  of  the  State  of  Florida ;  provided,  how- 
ever, that  such  officers,  agents,  inspectors  and  representatives,  shall 
first  furnish  a  bond  of  not  less  than  one  thousand  dollars  approved 
by  the  state  board  of  health  and  made  payable  to  the  governor  of 
this  state." 

It  follows  that  the  enforcement  generally  of  all  provisions  of  the 
State's  Uniform  Narcotic  Drug  Law  as  distinguished  from  the  enforcement 
of  specific  provisions  of  the  Law  by  specified  persons,  is  delegated  to  all 
peace  officers  and  Prosecuting  Attorneys  of  the  State  and  to  ofltlcers, 
agents,  inspectors  and  representatives  of  the  State  Board  of  Health  and  to 
no  other  persons. 
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The  oSicers,  agents,  inspectors  and  representatives  of  the  Board 
of  Health  necessarily  must  perform  their  enforcement  duties  under  the 
direct  supervision  of  the  Board  of  Health  and  are  required  to  furnish  the 
required  bond  of  not  less  than  one  thousand  dollars.  However,  this  is  not 
the  case  with  regard  to  peace  officers  and  Prosecuting  Attorneys. 

It  is  not  required  by  this  section  that  such  agents,  inspectors,  represen- 
tatives or  officers  of  the  Board  of  Health  be  compensated  in  order  to  per- 
form such  duties,  but  this  section  leaves  questions  of  their  being  compen- 
sated to  the  discretion  of  the  Board. 


March  29,  1944.— 044-114. 

VIOLATIONS— COURTS;  JURISDICTION 

QUESTION :  Where  the  violation  of  the  Narcotic  Law  ia  a  felony,  has 
the  County  Judge  juriadication,  upon  the  motion  of  the  County  Attorney, 
to  enter  a  noUe  prosequi? 

To  Honorable  M.  H.  Doif,  Director,  Stale  Bureau  of  Narcotic*, 
Jackeonxfitle,  Florida  : 

The  Circuit  Court  has  Jurisdiction  to  try  aU  felony  cases  except  in 
counties  having  a  Criminal  Court  of  Record.  Criminal  Courts  of  Reccnti 
have  jurisdiction  to  try  all  felony  cases  except  capital  cases.  County 
Judge's  Courts  have  no  jurisdiction  to  try  felony  cases. 

County  Judges  are  made  committing  magistrates  in  criminal  cases 
by  the  Constitution  of  the  State  of  Florida,  and  therefore  any  criminal 
prosecution  may  be  instituted  in  the  County  Judge's  Court.  The  Coimty 
Judge  has  authority  to  issue  wairants  and  hold  preliminary  hearings  in 
felony  cases,  and  in  such  cases  he  may  bind  the  defendant  over  for  trial 
to  the  Circuit  Court  or  Criminal  Court  of  Record  as  the  case  may  be,  or 
dismiss  the  case  or  enter  a  nolle  prosequi  at  the  instance  of  the  County 
Attorney.  The  dismissal  or  entry  of  a  nolle  prosequi  in  a  felony  case  pend- 
ing before  the  County  Judge  does  not  preclude  the  State  Attorney  or  the 
County  Solicitor  from  instituting  criminal  proceedings  for  the  same  case  in 
the  Circuit  Court  or  Criminal  Court  of  Record,  as  the  case  may  be,  and 
likewise  does  not  preclude  the  grand  jury  from  returning  an  indictment  for 
the  same  offense. 

All  criminal  prosecutions  In  felony  cases  except  capital  cases  may  be 
instituted  either  (1)  by  malslng  an  affidavit  before  a  committing  magis- 
trate, (2)  by  information  filed  by  the  State  Attorney  or  County  Solicitor, 
as  the  case  may  be,  and  t3)  by  indictment  returned  by  the  grand  jury. 

This  Is  not  to  be  considered  as  an  official  opinion  for  the  reason  that 
it  Is  the  poUcy  of  this  office  not  to  render  official  opinions  to  one  depart- 
ment of  the  State  Oovemment  concerning  and  relating  to  the  powers  and 
duties  of  another  department  of  the  State  Government.  However,  the 
jurisdiction  of  courts  to  try  criminal  cases  is  fixed  by  law  as  I  have  outlined 
above. 


August  8,  1944.— 044-228. 

WHOLESALE  DEALER'S  LICENSE— REQUIREMENTS 

QUESTTON:  Has  the  State  Board  of  Health  authority  under  the 
State  Narcotic  Drug  Law  to  refuse  a  wholesaler  a  narcotic  Ucense  because 
his  place  of  business  is  not  operated  as  a  wholesale  drug  company  and  be- 
cause he  does  not  employ  duly  licensed  pharmacists  in  charge  of  narcotic 
drug£? 
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To  Bonornhlf  J/.  H.  lionii.  Director,  Stnte  BHrfau  of  Nareatiet, 

Jaelitonvillfi,  Ftoridtt: 

It  is  my  opinion  that  the  Uniform  Narcotic  Drug  Law  (Chapter  398, 
Florida  Statutes.  1941)  does  not  authorise  the  State  Board  of  Health  to 
refuse  a  wholesale  narcotic  license  to  a  wholesaler  because  his  place  of 
business  is  not  operated  as  a  wholesale  drug  company  and  because  he  does 
not  employ  duly  licensed  pharmacists  in  charge  of  narcotic  drugs. 

A  wholesaler  is  defined  In  Section  398,02(5),  Florida  Statutes,  1941,  as 
a  person  who  supplies  narcotic  drugs  that  he  himself  has  not  produced  nor 
prepared,  on  ofliclal  written  orders,  but  not  on  prescriptions.  This  defini- 
tion excludes  the  idea  that  he  must  operate  a  wholesale  drug  company  or 
store.  It  is  inclusive  enough  to  mean  that  such  wholesaler  may  operate  a 
wholesale  drug  company  or  store  exclusively  or  in  connection  with  a  gen- 
eral wholesale  business  in  which  he  sells  many  articles  of  trade  besides 
narcotic  drugs.  The  word  person  in  the  definition  may  mean  an  individual 
or  a  corporation.    Section  398.05. 

Moreover,  there  is  no  provision  in  said  chapter  requiring  that  the  place 
of  business  of  a  wholesaler  of  narcotic  drugs  be  operated  as  a  wholesale 
drug  company  or  that  duly  licensed  pharmacists  be  employed  by  him. 


CHAPTER  XXII 
SOCIAL  WELFARE 

STATE  BOARD  OF  PtJBUC  WELFARE 

March  31.  1944.— 044-112. 

APPROPRIATIONS 

QUESTION:  Should  the  expenses  for  the  care  of  children  under 
Section  409.03,  Florida  Statutes,  1941,  be  paid  from  the  $400,000.00  appro- 
priation contained  in  Section  409.22,  Florida  Statutes,  1941,  or  from  some 
other  fund? 

To  Honorable  J.  M.  Let,  State  CoinptratltT: 

In  response  to  the  above  inquiry,  I  beg  leave  to  state  that  in  my 
opinion  the  functions  mentioned  should  be  paid  from  the  $400,000.00 
appropriation  referred  to  in  Section  409.22,  Florida  Statutes,  1941. 

February  9.  1943. — 043-45. 

AUTOMOBILES— PURCHASE 

QUESTION:  Has  the  State  Welfare  Board  authority  to  buy  and  has 
the  Comptroller  authority  to  pay  for  a  passenger  automobile  under  the  pro- 
visions of  Chapters  20716,  and  20896,  Acts  of  1941,  or  Chapter  20352.  Acts 
Of  1941? 

Tu  tlonorabh  J.  M.  Lee,  State  Comptrotler : 

You  state  that  Chapters  20716  and  20896  prohibit  the  purchase  of 

automobiles  by  officers  and  employees  of  the  State  of  Florida  under  certain 
conditions.  You  further  state  that  Chapter  20352,  Acts  of  the  1941  Legis- 
lature provides  for  the  distribution  of  money  received  for  property  sold  by 
the  State  Welfare  Board,  which  was  received  by  it  through  donation,  gift, 
contribution,  bequest  or  devise  from  any  person,  persons,  or  organizations 
when  such  personal  property  Is.  in  the  judgment  of  the  State  Board,  not 
necessary  for  use  in  connection  with  the  work  of  the  State  Board.  You  did 
not  state,  but  Subsection  ib)  of  Section  1  of  said  chapter  provides  further; 

"(b)  The  State  Welfare  Board  is  authorized  to  use  for  public 
aid  and  social  welfare  purposes  any  moneys  realized  from  the  sale 
of  personal  property  sold  pursuant  to  the  authorization  hereby 
given;  it  being  expressly  declared  to  be  the  intention  of  the  Legis- 
lature that  such  moneys  are  hereby  appropriated  to  the  State  Wel- 
fare Board  Fund  and  may  be  used  by  it  for  pubUc  aid  and  social 
welfare  purposes;  ..." 

You  state  further  that  the  State  Welfare  Board  recently  purchased 

a  passenger  automobile  which  it  claims  it  had  the  right  to  do  and  pay  for 
from  the  proceeds  of  the  sale  of  property  under  the  provisions  of  Chapter 
20352. 

I  am  of  the  opinion  that  Chapters  20716,  2089G  and  20352  should  be 
read  in  pari  materia  since  they  were  passed  by  the  same  Legislature  and 
in  reading  said  Acts  in  pari  materia,  if  it  is  possible  to  do  so,  each  Act 
should  be  construed  so  as  not  to  conflict  with  the  other  and  effect  should 
be  given  to  said  Acts,  if  possible,  with  that  idea  in  mind.  I  construe 
Chapter  203 52  to  authorize  the  State  Welfare  Board  to  spend  the  money  it 
receives  by  virtue  of  said  chapter  m  any  manner  that  it  omy  see  fit  for 
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"public  aid  and  social  welfare  purposes"  and  that  if  the  automobile  it  has 
purchased  is  for  such  purpose,  the  Board  had  the  authority  so  to  do  and 
It  would  be  in  order  for  you  to  pay  the  same.  I  do  not  believe  that  Chapters 
20716  and  20896,  when  they  referred  to  "funds  of  the  State  of  Florida," 
meant  funds  of  the  character  that  would  be  received  by  the  State  Welfare 
Board  under  Chapter  20352,  which  was  from  non  tax  sources,  1  think  the 
"funds  of  the  State  of  Florida"  referred  to  in  Chapters  20716  and  20896 
meant  funds  of  the  State  of  Florida  derived  from  tax  sources. 

February  16,  1944.— 044-54. 

CARE  OF  CHILDREN 

QUESTION:  May  the  State  Welfare  Board  use  funds  for  Uie  fol- 
lowing: 

1.  Children  with  improper  guardianship,  among  whom  shall  be 
numbered  abandoned  and  neglected  children; 

2.  Destitute  children; 

3.  Mentally  defective  or  physically  handicapped  children: 

4.  Morally  defective  children? 

To  the  State  Welfare  Board,  Jac^knonrille,  Florida: 

This  is  to  advise  that  Section  409.03,  Florida  Statutes.  1941,  enumerates 
the  classes  of  children  referred  to  in  your  question  as  the  dependent  chil- 
dren for  whose  assistance  your  Board  is  authorized  to  expend  funds  as  pro- 
vided by  law. 

It  is  noted  that  in  the  statutes  relating  to  the  Florida  Crippled  Chil- 
dren's Commission,  Section  391.01,  Florida  Statutes,  1941,  deSnes  a 
"crippled  child"  as  "any  person  of  normal  mentality  under  the  age  of 
twenty-one  years  whose  physical  functions  or  movements  are  impaired  by 
accident,  disease  or  congenital  deformity,"  and  that  this  definition  of  a 
crippled  child  is  broad  enough  to  cover  "physically  handicapped  children" 
referred  to  in  the  enumeration  of  the  classes  of  dependent  children  under 
Section  409.03,  Paragraph  <3).  Furthermore,  said  Section  409.03  and  the 
last  paragraph  of  Section  409.02,  Florida  Statutes,  1941,  provide  that 
nothing  in  the  State  Welfare  Act  shall  preclude  the  Florida  Crippled 
Children's  Commission  from  exercising  its  powers  and  duties  provided  by 
law  with  regard  to  crippled  children.  This,  of  course,  does  not  mean  that 
your  Board  has  no  power  to  provide  for  physically  handicapped,  dependent 
children,  but  simply  that  the  Florida  Crippled  Children's  Commission  shall 
continue  to  exercise  its  powers  unaffected  by  the  authority  conferred  upon 
the  State  Welfare  Board.  Unless  the  Florida  Crippled  Children's  Com- 
mission is  providing  all  of  the  assistance  that  is  required  for  a  physically 
handicapped  dependent  child,  there  is  nothing  in  the  statutes  that  would 
preclude  your  Board  from  making  further  necessary  provision  for  such 
dependent  child  under  such  arrangements  with  the  Crippled  Children's 
Commission  which  wiU  not  interfere  with  the  assistance  it  is  rendering  the 
child. 

So  long  as  the  Crippled  Children's  Commission  has  not  assumed  the 
care  of  such  a  child,  the  statutes  do  not  preclude  your  Board  under  its 
statutory  powers  from  expending  funds  for  its  assistance.  The  State 
Welfare  Statutes  do  not  contemplate  that  dependent  children  shall  go  un- 
assisted because  of  jurisdictional  questions,  therefore  in  all  cases  where 
assistance  is  not  actually  being  provided  for  a  dependent  child  by  the 
Crippled  Children's  Commission  or  other  public  or  private  Children's  Wel- 
fare Agency  or  Institution,  your  Board  is  authorized  by  law  to  expend  Its 
funds  to  assist  such  child. 

Your  Board  is  authorized  to  cooperate  with  the  Florida  Crippled  Chil- 
dren's Commission  and  all  Child  Welfare  Agencies,  public  or  private,  In 
providing  for  dependent  children. 
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It  should  be  borne  in  mind  that  the  statutes  delegate  to  the  State 
Welfare  Board  the  power  to  investigate  each  particular  case  involving  a 
reputedly  dependent  child,  with  the  further  power  to  exercise  a  sound  and 
reasonable  discretion  in  determining  if  the  child  is  actually  within  one  of 
the  classes  enumerated  in  said  Section  408.03  and  whether  the  child  re- 
quires assistance,  and  the  extent  of  such  assistance,  if  any.  Sections 
409.07  to  409.19  Inclusive,  Florida  Statutes,  1941. 

October  22,  1943.— 043-280. 

COUNCIL  POH  THE  BUND — AUTHORITY  TO  ENTER  INTO 
AGREEMENTS 

QUESTION:  What  authority  does  the  Florida  Council  for  the  Blind 
have  to  enter  Into  agreements  with  the  Federal  Government  for  the  plan- 
ning and  carrying  out  of  a  program  of  vocational  rehabilitation  of  the 
blind? 

To  Honorable  E.  Henry  P.  Johmon,  Ereeutivt  Director, 
Florida  Couneil  for  the  Blind,  Tampa,  Florida: 

Section  409.26,  Florida  Statutes,  1941,  which  established  the  Council 
for  the  Blind,  as  amended  by  Chapter  21779,  Acts  of  1943  (Paragraphs 
1-7)  authorizes  said  Council  to  engage  in  activities  for  the  care  and  re- 
habilitation of  the  blind;  and  more  speciflcaliy  to  "(7)  Undertake  such 
other  activities  as  may  ameliorate  the  condition  of  blind  citizens  of  this 
state;  <8)  May  cooperate  with  other  agencies,  public  or  private,  especially 
the  vocational  rehabilitation  section  of  the  State  Department  of  Educa- 
tion in  carrying  out  any  or  all  of  the  provisions  of  this  law.  (9>  Make 
contracts  and  agreements  with  federal,  state,  county,  municipal  and  pri- 
vate corporations  and  individuals  .  .  .  (lO)  Receive  moneys  or  property 
by  gifts  or  bequest  from  any  person,  firm,  corporation  or  organization  for 
any  of  the  purposes  herein  set  out  ,  .  ." 

It  is  my  opinion  that  said  statute,  a  certified  copy  of  which  Is  attached 
hereto,  grants  to,  and  is  sufficient  authority  for  the  Florida  Council  for 
the  Blind  to  enter  Into  agreements  with  the  Federal  Government  for  the 
planning  and  carrying  out  of  a  program  of  vocational  rehabilitation  of  the 
blind. 

October  11,  1943.— 043-268. 

COUNCIL  FOR  THE  BLIND— SALARIES 

QUESTION:  Is  the  limitation  of  $250.00  on  salaries  of  the  State 
Welfare  Board  personnel  under  Section  409,10,  Florida  Statutes,  1941, 
applicable  to  personnel  of  the  Florida  Council  for  the  Blind? 

To  Honorable  R.  Henri/  P.  Johmon,  Executive  Director, 
Florida  CovTicil  for  the  Blind,  Tampa,  Florida: 

While  the  Council  for  the  Blind  was  established  by  Chapter  20714, 
Acts  of  1941,  which  was  an  amendment  to  Section  18,  Chapter  18288, 
Acts  of  1937  (State  Welfare  Board  Act),  the  Council  operates  under  said 
Chapter  20714,  as  amended  by  Chapter  21779,  Acts  of  1943,  as  "an  inde- 
pendent administrative  governing  board."  It  has  power  to  "appoint  all 
l>ersonnel  as  may  be  necessary  to  carry  out  the  purposes  of  the  Act." 

Said  chapters  provide  that  the  Council  shall  ad\'ise  and  consult  with 
the  State  Welfare  Board  in  the  administration  of  assistance  to  the  needy 
blind.  The  provision  of  Chapter  20714,  Acts  of  1941,  that  the  duties  of 
the  Council  shall  be  performed  "under  the  direction  of  and  with  the  ap- 
proval of  the  State  Department  of  Welfare"  was  omitted  from  said  Chap- 
ter 21779,  Acts  of  1943.  This,  together  with  the  further  provision  of  Chap- 
ter 21779  that  the  Council  shall  "cooperate"  with  said  Welfare  Board, 
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clearly  indicates  legislative  intention  that  the  Council  for  the  Blind  shall 
operate  as  an  agency  separate  and  apart  from  the  Welfare  Board. 

It  is  my  opinion  that  the  salary  limitation  on  Welfare  personnel  un- 
der Section  409.10,  Florida  Statutes,  1941,  is  applicable  only  to  the  State 
or  District  Welfare  Boards,  and  is  not  applicable  to,  nor  a  limitation  on, 
the  powers  of  the  Council  for  the  Blind  under  said  Chapter  21779. 

Your  request  indicates  an  intention  by  the  Council  to  make  certain 
salary  increases.  In  this  connection  I  call  your  attention  to  the  provision 
of  Section  9,  Chapter  22071,  Acts  of  1943  (General  Appropriation  Act), 
which  provides  "in  no  event  shall  any  sum  or  sums  specifically  appropri- 
ated for  eiipenses  be  applied  to  salaries,  except,  that  day  labor  shall  be 
construed  as  coming  within  Necessary  and  Regular  Expenses." 

September  22,  1943.— 043-255. 

EMPLOYEES— SALARY   LTMITATION 

QUESTION:  Does  the  salary  limitation  imposed  by  Section  409.10, 
Florida  Statutes,  1941,  apply  only  to  salaries  received  from  State  Funds, 
or  is  it  intended  to  apply  to  salaries  received  from  either  State  or  Federal 
Funds? 

To  MonoTttble  Emntftt  Safay,  Chairman.  State  Welfare  Board: 

Section  409.02,  Florida  Statutes,  relating  to  the  funds  of  the  State 
Welfare  Board,  provides  in  part.  "The  Board  shall  prescribe  the  salary 
standards  for  the  personnel  employed  by  the  state  and  district  boards, 
subject  to  the  limitations  of  this  Chapter;  ..." 

Section  409.10  provides  in  part,  "The  State  Board  and  each  District 
Board,  subject  to  the  provisions  of  Section  409.02,  shall  hire  Its  own  em- 
ployees, prescribe  their  duties  and  fix  their  salaries,  but  the  salary  of  no 
employee  of  the  State  or  any  District  Board,  shall  exceed  two  hundred 
fifty  dollars  per  month." 

It  Is  my  opinion  that  "limitations"  mentioned  in  Section  409.02  refers 
to  the  quoted  limitation  in  Section  409.10  and  that  the  authority  of  the 
Board  is  limited,  and  it  cannot  fix  any  salary  of  any  employee  of  the 
State  or  any  District  Board  to  exceed  two  hundred  and  fifty  dollars  per 
month,  irrespective  of  the  sources  of  funds  from  which  said  salary  is  paid. 

OLD  AGE  ASSISTAKCE 

January  29,  1944. — 044-38. 

MANNER  OF  PAYMENT 

QUESTION:  May  the  monthly  old  age  assistance  be  paid  at  the 
first  of  each  month  for  the  current  month  by  the  Comptroller? 

To  Honorable  J.  M,  Zitie,  State  ComptTotler : 

I  hold  that  under  Section  409.16,  Florida  Statutes,  1941,  such  may  be 
done,  not  only  at  the  first  of  each  month  but  at  any  other  time  during 
the  current  month  for  that  month  when  paid  to  the  public  assistance 
recipient  for  himself  or  herself.  In  making  this  interpretation  I  call  your 
attention  to  Chapter  21954,  Laws  of  Florida,  Acts  of  1943,  and  to  the  sug- 
gestion that  under  its  provisions  the  Comptroller  should  set  up  some  sort 
of  procedure  and  program  with  the  State  Welfare  Board  concerning  the 
payments  of  such  assistance  so  as  not  to  become  involved  in  claims  of 
assignees,  because,  havhig  made  the  payment  once,  there  is  no  further 
liability  from  the  State  to  make  it  again. 

I  further  call  your  attention  to  the  provisions  of  Chapter  2 1848,  "Laws 
of  Florida,  Acts  of  1943,  under  which  a  limitation  of  six  months  is  placed 
upon  the  validity  of  these  public  assistance  warrants. 
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November  18,  1943.— 043-313. 

WARRANTS — CANCELLATION    AND   REISSUANCE 

QUEBTION:  1.  Is  any  authority  given  In  Chapters  21848,  21954, 
and  22006,  Acts  of  1943,  for  the  reissuing  of  an  old  age  assistance  war- 
rant whose  date  of  issuance  is  1937  and  whose  payee  died  two  days  prior 
to  receiving  said  warrant? 

2.  What  disposition  should  be  made  of  the  money  If  said  warrwat 
cannot  be  reissued? 

To  IIonoTalile  J.  EdttHii  Lnrxnn,  State  Trenttirer: 

I  have  examined  Chapters  21848,  21954,  and  22006,  supra  and  in  my 
opinion  neither  of  said  Acts  authorizes  the  reissuance  of  the  old  age  a^ 
sistance  warrant  in  question. 

Chapter  21954  covers  similar  situations  but  did  not  become  effec- 
tive until  June  10,  1943,  and  is  not  retroactive  so  as  to  apply  to  a  warrant 
issued  in  1937  to  a  person  who  died  two  days  prior  to  delivery  of  satd 
warrant. 

Chapter  21848  limits  the  time  within  which  public  assistance  war- 
rants may  be  paid,  that  is,  six  months  from  date  of  issuance  if  Issued 
subsequent  to  July  1,  1943.  II  issued  prior  to  July  1,  1943,  the  warrant 
must  be  presented  for  payment  within  six  months  after  July  1,  1943. 

Chapter  22006  provides  for  the  cancellation  of  State  warrants  if  not 
presented  for  payment  within  six  months  after  date  of  issuance.  There 
is  a  discrepancy  between  the  title  of  this  Act  and  Section  1  thereof,  in 
that  the  title  limits  the  time  for  payment  to  one  year  from  date  of  issu- 
ance, while  Section  1  limits  the  time  to  six  months.  However.  Section  2 
of  the  Act  authorizes  the  Comptroller,  after  investigation,  to  issue  a  new 
warrant  upon  request  of  the  party  entitled  thereto.  This  Act  therefore, 
does  not  absolutely  deprive  one  entitled  to  a  warrant  from  any  rights 
therein  when  such  warrant  in  cancelled.  I  believe  the  courts  would 
probably  uphold  this  Act  In  spite  of  the  variance  between  the  title  and 
Section  1,  and  It  is  my  opinion  that  the  warrant  in  question  here  may  be 
cancelled  under  Chapter  22006  and  the  amount  thereof  credited  to  the 
fund  upon  which  it  is  drawn,  if  still  operative,  otherwise  it  should  be 
credited  to  the  General  Revenue  Fund. 

It  is  also  my  opinion  that  the  warrant  in  question  may  be  cancelled 
and  rescinded  by  the  Comptroller  under  the  Negotiable  Instruments  Law. 
on  the  ground  that  there  has  never  been  a  complete  issuance  of  the  same, 
since  the  payee  of  the  warrant  in  question  died  two  days  before  receipt 
of  said  warrant,  thereby  making  delivery  of  the  same  Impossible. 


DEPENDENT  AND  DELINQUENT   CHILDREN 

August  17,  1943. — 043-223. 

COMMITMENT— AUTHORITY:    JUVENILE   COURT    JUDGE 

QUESTION:  What  bearing  have  Chapters  21759  and  22033,  Laws 
of  Florida,  Acts  of  1943,  on  the  following  questions: 

1.  Does  either  of  these  Acts  prohibit  the  Judge  of  the  Juvenile 
Court  from  committing  any  dependent  or  abandoned  child,  subject  to 
adoption,  to  a  suitable  family  approved  by  the  Probation  Officer  and 
Jud^e? 

3.  Does  either  of  these  Acts  require  the  Juvenile  Judge  to  commit 
every  dependent  child,  who  is  believed  to  be  a  proper  child  for  adoption, 
to  the  Children's  Home  or  some  other  child  placing  agency? 
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3.  Under  Chapter  21759,  must  children  now  committed  to  fine  pri- 
vate homes  and  for  whom  petition  for  adoption  is  ready  to  be  filed,  be 
removed  from  these  homes  and  committed  to  a  child  placing  agency 
before  adoption  can  be  secured? 

4,  Must  every  child,  who  becomes  the  subject  of  adoption,  be  first 
committed  to  a  child  placing  agency  and  be  placed  by  such  agency? 

To  Honorable  Paul  Kiekliter,  Judge,  Juvenile  Court,  Tamfa,  Florida; 

These  questions  should  all  be  answered  In  the  negative. 

Chapter  21759  relates  to  adoption  of  children,  and  while  by  it  the 
State  Welfare  Board,  for  adoption  purposes,  is  made  the  legal  guardian 
of  abandoned  children  who  have  not  been  permanently  committed  to  a 
licensed  child  placing  agency,  it  has  no  other  application  to  any  of  said 
questions. 

Chapter  22033  amends  Section  415.19,  Florida  Statutes,  1941.  The 
apparent  purpose  of  said  amendment  is  to  provide  a  greater  latitude  for 
giving  aid  and  protection  to  dependent  and  delinquent  children  by  per- 
mitting their  being  committed  to  a  child  placing  agency  for  the  purpose 
of  subsequent  adoption  (Sections  3  and  10)  where  a  suitable  home  or  other 
place  is  not  immediately  available.  The  necessity  for  this  greater  lati- 
tude and  provision  for  a  location  of  last  resort  appears  from  a  reading 
of  Section  415.17,  as  amended  by  Chapter  21895,  Acts  of  1943,  and  Sec- 
tion 415.28,  which  limits  commitments  to  a  State  or  County  Reformatory 
or  Institution,  a  suitable  citizen  of  good  moral  character,  a  private  in- 
stitution or  association,  or  a  corporation  not  for  profit. 

By  Section  1  of  said  iimended  Section  415.19,  additional  authority  is 
given  the  JuvenUe  Judge  to  commit  a  child  to  a  licensed  child  placing 
agency;  but  before  entering  such  an  order  (Section  8),  the  Judge  must 
determine : 

"(2)  that  it  is  manifestly  to  the  interest  of  such  child  .  .  . 
that  it  be  permanently  committed  to  a  licensed  child  placing  agency 
for  adoption." 

Further,  said  amended  Section  415.19  must  be  conslxued  with  all 
other  provisions  and  purposes  of  said  Chapter  415,  Florida  Statutes,  1941 
(See  Sections  415.20.  415.25,  415.28).  By  said  Chapter  415  the  Juvenile 
Judge  is  vested  with  a  great  amount  of  discretion  in  eflecting  benefits  for 
the  child,  and  determining  whether  the  cliild  should  be  located  with  a 
child  placing  agency.     Section  415.27  provides: 

"This  chapter  shall  be  liberally  construed  to  the  end  that  the 
objects  may  be  carried  out,  to  wit :  That  the  care,  custody  and  disci- 
pline of  a  child  may  approximate  as  nearly  as  possible  that  which 
should  be  given  by  its  parents,  and  in  all  cases  where  it  can  be 
properly  done,  the  child  to  be  placed  in  an  approved  family  home, 
and  be  made  a  member  of  the  family  by  adoption." 

By  Section  1,  Chapter  21759  and  Section  8,  Chapter  22033,  the  State 
Welfare  Board  or  licensed  child  placing  agency  serves  only  as  an  inter- 
mediary guardian  without  any  status  derogatory  to  subsequent  adoption, 
and  only  to  give  necessary  care  and  legal  protection  until  subsequent 
adoption  may  be  accomplished. 

The  interests  of  the  child  and  subsequent  adoption  being  the  primary 
objectives  of  the  Law,  and  such  additional  authority  granted  to  the 
Juvenile  Judge  being  permissive,  not  mandatory,  said  Chapter  22033  does 
not  proliibit  the  Juvenile  Judge  from  committing  said  child  to  an  ap- 
proved family;  require  a  commitment  of  said  child  to  a  child  placing 
agency;  require  the  removal  of  children  from  homes  to  a  child  placing 
agency;  or  require  commitment  to  a  child  placing  agency  before  adop- 
tion. 
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September  21.  1S44. — 044-282. 

COMMITMENT  OP  MINOR  WHOSE  EXACT  AGE  IS  XJNKNOWN 

QUESTION:  May  a  Judge  of  the  Court  of  Record  of  Escambia 
County  commit  a  minor,  whose  exact  age  is  unknown,  to  the  Florida  In- 
dustrial School  for  Boys? 

To  Honorable  Ernest  E,  Maeon,  Judge,  Court  of  Record  of 
Btcambia  County,  Pemacola.  Florida: 

If  the  boy  is  under  17  years  of  age  and  has  violated  any  Law  of  the 
State  of  Florida,  he  Is,  within  the  definition  contained  in  Section  415.01, 
Florida  Statutes,  1941,  a  delinquent  child  and  as  such  delinquent  child,  this 
boy  may  be  committed  by  you  under  Section  415,20,  Florida  Statutes,  1941, 
to  the  Florida  Industrial  School,  provided  that  such  commitment  shall  be 
for  a  definite  time  not  to  extend  beyond  the  boy's  minority  and  provided 
that  while  so  committed  such  boy  is  subject  to  control  of  the  Judge  issuing 
the  conmaitment  (Section  415.20,  supra),  which  Judge  shall  have  power 
to  discharge  such  child  from  such  custody  within  the  time  of  the  sen- 
tence, whenever,  in  the  Judgment  of  such  Judge,  the  welfare  of  the  child 
would  warrant  it.     (Section  415.20,  supra). 

For  the  term  of  commitment  see  Section  955.21,  Florida  Statutes, 
1941. 

If  the  boy  is  between  16  and  18  years  of  age  and  has  been  convicted, 
as  distinguished  from  "violating  any  law  of  the  State,"  he  may  be  sen- 
tenced to  the  Florida  Industrial  School  within  the  law  governing  the 
terms  of  the  sentence  above  quoted  (Section  955.20,  Florida  Statutes, 
1941).  The  Board  of  Commissioners  of  State  Institutions  may  refuse  to 
receive  a  delinciuent,  being  a  child  convicted  of,  as  distinguistied  from  one 
charged  with,  crime,  sent  to  the  Florida  State  Industrial  School,  and  may 
authorize  the  Superintendent  under  such  rules  as  It  may  prescribe,  to 
refuse  to  receive  such  person  so  sentenced  to  said  school.  See  Section 
955.22.  Florida  Statutes,  1941.  The  boy  in  your  case  seems  to  be  charged 
with,  and  not  convicted  of,  crime. 

My  investigation  of  the  rules  of  the  Board  of  Commissioners  of  State 
Institutions  discloses  that  there  are  none  which  extend  any  of  the  pro- 
visions of  these  statutory  laws. 

Your  letter  does  not  make  plain  whether  the  boy  to  whom  it  relates 
comes  within  Section  415.01  or  within  Section  955.20,  Florida  Statutes. 
1941.  There  would  be  a  difference  in  the  power  of  the  Board  of  Com- 
missioners of  State  Institutions  with  reference  to  denying  admission  un- 
der the  provisions  of  these  two  Acts,  In  the  first  case  the  Board  would 
have  no  such  power,  whereas  in  the  second,  it  does  have  the  power. 

September  20,  1943. — 043-252. 

CUSTODY— DEPENDENT  CHILD  OF  SERVICEMAN 

QUESTION:  What  procedure  should  be  followed  with  regard  to  ft 
minor,  an  infantile  paralysis  victim,  who  does  not  respond  to  treatment 
at  the  Crippled  Cliildren's  Home  and  whose  father  is  in  the  United  States 
Coast  Guard  Service  and  has  not  made  provision  for  her  care  and  mainte- 
nance? 

To  Honorable  Terrg  Bird,  MJ>.,  Director  of  Sercifen, 
Florida  Crippled  Children'n  Cowmintion  : 

I  would  recommend  that  you  make  a  formal  tender  of  the  custody 
of  the  child  to  the  father,  with  a  demand  that  he  accept  her  and  provide 
a  suitable  location  for  her  care.  While  I  doubt  ttiat  his  second  wife  has 
any  legal  responsibility  toward  the  child,  an  inquiry  should  also  be  made 
to  see  if  she  is  willing  to  accept  the  child. 
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If  the  attitude  of  the  father  indicates  that  he  has  abandoned  the 
child,  said  child  may  be  considered  dependent  as  defined  by  Section  415.01, 
Florida  Statutes,  1941,  as  amended  by  Section  1,  Chapter  21895,  Acts  of 
1943.  Any  Probation  OHIcer  in  the  county  where  the  dependent  child 
was  found  may  file  before  the  County  Judge  a  petition  setting  forth  all 
the  facts  (Section  415.04)  to  obtain  an  order  committing  the  child  to 
some  suitable  State  or  County  Institution,  a  citizen  of  good  moral  char- 
acter, or  a  suitable  private  institution  which  obtains  homes  for  depend- 
ent or  neglected  children  as  provided  by  Section  415.17,  Florida  Statutes, 
1941,  as  amended  by  Section  2  of  said  Chapter  21895. 

On  the  refusal  of  the  father  to  provide  financial  support  you  should 
write  to  the  Dependency  Department,  Commandant  of  the  Coast  Guard, 
Washington,  D.  C„  setting  out  the  circumstances  and  facts  in  detail,  with 
a  request  that  such  officer  take  steps  to  see  that  an  allotment  for  the 
child  is  deducted  from  the  monthly  pay  of  the  father.  An  order  may  be 
obtained  from  the  County  Judge  appointing  a  guardian  to  receive  and 
expend  such  allotjnent  for  the  benefit  of  the  dependent  child  (Section 
744.02,  Florida  Statutes,  1941). 


September  2,  1943. — 043-250. 

JUVENILE  COURT-^JURISDICnON 

QUESTION:  1.  What  action  should  be  taken  with  dependent  or 
delinquent  girls  who  are  wards  of  the  Juvenile  Court  and  who  have  mar- 
ried without  permission,  when  the  marriage  proves  a  failure,  and  the 
girls  are  returned  to  the  Court  for  further  action? 

2,  Where  fathers  are  in  the  armed  services  and  are  willing  to  make 
contribution  to  their  minor  children,  what  procedure  should  be  followed 
as  to  the  control  and  expenditure  of  allotments  made  by  such  fathers 
whose  homes  have  been  broken? 

Tn  Mvi*  Mattit  H.  Parmfr,  Jud^t,  JuvtniU  Court,  Orlando: 

Where  your  Court  has  once  acquired  jurisdiction  of  said  girls  I  do 
not  believe  such  subsequent  marriage  impairs  the  jurisdiction  of  the  Court. 
In  your  discretion,  you  may  enter  an  order  committing  said  girls  to:  some 
State  or  County  Reformatory,  the  care  of  some  suitable  citizen  of  good 
moral  character,  some  suitable  private  institution  or  corporation,  some 
child  placing  agency  or  to  the  Florida  Industrial  School  for  Girls,  as  pro- 
vided by  Sections  415.17.  415.20,  415.28  or  956.02.  Florida  Statutes,  1941. 

In  such  cases  I  would  further  recommend  that  each  marriage  be  fully 
investigated  to  see  if  consent  of  the  parents  was  obtained  as  required  by 
Section  741 .04,  followed  by  a  suit  for  annulment  if  the  same  appears  prop- 
er. If  investigation  discloses  the  marriage  was  not  a  void  or  voidable 
one,  I  would  reconmiend  the  institution  of  a  divorce  action.  Surely  some 
assistance  should  be  given  to  such  minor  in  the  settlement  of  her  mar- 
riage difficulties.  It  is  my  understanding  that  the  State  Bar  Association 
has  an  arrangement  with  lawyers  in  many  counties  to  provide  legal  serv- 
ices where  the  party  involved  is  the  subject  of  charity  and  welfare  admin- 
istration. Funds  for  court  costs,  etc.,  may  be  made  available  through 
the  Dependent  Child  Division  of  the  State  Welfare  Department.  In  my 
opinion  this  would  be  a  legitimate  expense  for  providing  assistance  to  said 
child. 

If  a  mother  is  believed  to  be  an  unsuitable  person  to  receive  such 
allotment  for  a  minor  and  refuses  to  join  in  the  appomtment  of  a  guard- 
ian, a  petition  setting  up  all  such  facts  should  be  filed  under  Sections 
744.02  and  744.05  twfore  the  County  Judge,  seeking  an  order  by  the  Court 
appointing  a  guardian. 
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BOUSING  AUTHORITIES  LAW 

January  24,  1944, — 044-34. 

AREA  OP  OPERATION— DEFENSE  HOUSING  PROJECTS 

QUESTION:  May  the  Miami  Housing  Authority,  created  under  the 
Housing  Authorities  Laws  of  the  State  of  Florida,  administer,  for  and  In 
behalf  of  the  National  Housing  Authority,  a  trailer  camp  erected  in  the 
City  of  Hialeah,  the  population  of  which  city  was  4,000  at  the  last  census, 
said  City  of  Hialeah  being  within  ten  miles  of  the  City  of  Miami  but  being 
a  separate  municipality? 

To  Mr.  Bmtnett  C.  Choatt,  Attomt^  at  Late,  Miami,  Florida: 

In  connection  with  the  above  stated  question,  yon  advise  that  the 
trailer  camp  in  question  is  about  to  be  created  in  the  vicinity  of  the  36th 
Street  Air  Field  to  take  care  of  the  necessary  government  employees  who 
work  at  that  field,  and  that  the  nearest  desirable  facilities  are  located 
within  the  boundaries  of  the  City  of  Hialeah,  which  city  has  no  Housing 
Authority. 

Section  421.03,  Florida  Statutes,  1941,  defines  the  "area  of  operation" 
of  a  Housing  Authority  as  follows: 

"  'Area  of  operation'  ...  In  the  case  of  a  housing  authority  of  a 
city  having  a  population  of  twenty-flve  thousand  or  more,  shall  in- 
clude such  city  and  the  area  within  ten  miles  from  the  territorial 
boundaries  thereof;  provided  however,  that  the  area  of  operation 
of  a  housing  authority  of  any  city  shall  not  include  any  area  which 
lies  within  the  territorial  boundaries  of  some  other  city  as  herein 
defined." 

The  foregoing  definition  undoubtedly  limits  the  field  of  operations 
of  Housing  Authorities.  However,  it  is  my  opinion  that  this  limitation  is 
only  with  reference  to  housing  projects  as  defined  in  Paragraph  (9)  of 
Section  421.04,  Florida  Statutes,  1941,  which  have  been  declared  to  be 
necessary  by  the  governing  body  of  the  city  under  Section  421.04,  (a) 
because  of  insanitary  or  unsafe  inhabited  dwelling  accommodations  ex- 
isting in  such  city,  or  (b)  because  there  is  a  shortage  of  safe  or  sanitary 
dwelling  accommodations  in  such  city  available  to  persons  of  low  in- 
come at  rentals  they  can  afford. 

The  "area  of  operation"  definition  contained  in  Section  421.03,  supra. 
does  not  apply  where  the  activity  is  in  connection  with  a  "defense  hous- 
ing project"  as  defined  in  Section  421.44,  as  amended  by  Chapter  2169T, 
Laws  of  Florida,  Acts  of  1943. 

The  trailer  camp  project  mentioned  in  your  request  is  a  defense  hous- 
ing project  and  the  "area  of  operation"  definition  applicable  to  such  proj- 
ect is  found  in  Section  1,  Chapter  20249,  Laws  of  Florida.  Acts  of  1941. 
wherein  it  is  provided  that  in  the  development  or  administration  of  de- 
fense housing  projects  a  Housing  Authority  of  a  city  "may  exercise  its 
powers  within  the  territorial  boundaries  of  said  city  and  an  area  within 
ten  (10>  mUes  from  said  boundaries,  excluding  the  area  within  the  terri- 
torial boundaries  of  any  other  city  which  has  heretofore  established  a 
Housing  Authority." 

Thus,  if  the  City  of  Hialeah  has  not  "heretofore  established  a  Hous- 
ing Authority,"  the  Miami  Housing  Authority  would  not  be  excluded  from 
exercising  its  defense  housing  powers  within  so  much  of  its  10  mile  area 
as  lies  within  the  territorial  boundaries  of  the  City  of  Hialeah. 

I  call  your  attention  also  to  Sections  7  and  a.  of  Chapter  20221,  Laws 
of  Florida,  Acts  of  1941  (See  Sections  421.43  and  421.44,  Florida  Statutes. 
1941),  which  in  my  opinion  authorize  Housing  Authorities  to  act  as  agents 
for  Federal  Agencies  in  the  management,  operation  and  maintenance  of 
defense  housing  projects. 

In  view  of  the  statutes  hereinbefore  referred  to,  and  in  the  light  of 
the  facts  set  out  in  your  request,  it  is  my  opinion  that  your  question 
should  be  answered  in  the  affirmative. 


CHAPTER  XXIII 
LABOR 

WORKMEN'S  COMPENSATIOK  LAW 

January  15,  1943.-043-17. 

CAFETERIAS  OPERATED  BY  PTA  AND  COUNTY  BOARDS 

QUESTION:  The  cafeterias  of  the  Board  of  Public  Instruction  of 
Dade  Comity  are  operated  under  the  direction  and  primary  supervision 
of  the  several  Parent  Teacher  Associations  of  the  several  schools  of  the 
county,  but  through  its  director  of  home  economics  the  Board  of  Public 
Instruction  In  a  secondary  manner  undertakes  the  general  supervision 
of  all  the  cafeterias  throughout  the  county  system.  These  cafeterias  are 
operated  on  a  nonprofit  basis. 

Do  the  cafeterias  and  the  salaried  employees  thereof  come  within  the 
meaning  of  the  Workmen's  Compensation  Act,  and,  if  so,  is  it  the  respon- 
sibility of  the  Board  of  Public  Instruction  to  maintain  the  Workmen's 
Compensation  Insurance  upon  all  such  cafeterias  throughout  the  county 
system,  or  should  each  cafeteria  severally  assume  Its  own  responsibility 
and  maintain  its  own  insurance? 

To  the  Florida  Induatrial  Commisnion  :  I 

1  have  obtained  certain  information  from  the  Attorney  for  the  County  ' 
Board  of  Pubhc  Instruction  of  Dade  County,  which  clearly  shows  joint 
control  over  the  employees  of  these  cafeterias  by  the  Parent  Teacher  Asso- 
ciations and  the  County  School  Board.  The  County  School  Board  em- 
ploys a  Supervisor  of  Home  Economics  in  lunchrooms  or  cafeterias,  and 
through  this  employee,  together  with  the  Executive  Board  of  the  Parent 
Teacher  Association,  employs  the  lunchroom  manager,  who  in  turn  em- 
ploys and  discharges  the  other  help  and  employees  of  the  cafeterias  on 
the  approval  of  the  Parent  Teacher  Association's  Executive  Board  and  the 
said  Supervisor.  The  hours  of  work  are  determined  by  the  Parent  Teacher 
Association's  lunchroom  manager  and  the  County  School  Board's  Super- 
visor of  lunchrooms.  These  likewise  determine  the  salaries  or  wages  to 
be  paid  such  employees.  Pood  and  operating  expenses  are  paid  by  re- 
ceipts from  the  lunchroom,  and  all  heavy  duty  equipment  is  furnished 
by  the  County  School  Board. 

The  Workmen's  Compensation  Act,  in   defining  "employer,"  states 
that  the  term  means  the  State  and  all  political  subdivisions  thereof,  all       • 
public  and  quasi -public  corporations  therein,  every  person  carrying  on  any 
employment,  and  local  representatives  of  a  deceased  person  or  the  receiver 
or  trustee  of  any  person. 

While  the  County  School  Board  may  not  be  a  "political  subdivision" 
within  the  true  intent  and  meaning  of  that  term,  nevertheless,  in  my 
opinion.  It  is  a  political  entity,  and  certainly  Is  a  "quasi -public  corpora- 
tion," and  therefore,  in  my  opinion,  subject  to  the  terms  of  the  Workmen's 
Compensation  Act. 

It  is  further  my  opinion  that  the  cafeterias  referred  to  and  the  em- 
ployees thereof  are  within  the  meaning  of  the  Workmen's  Compensation 
Act,  and  such  employees  are  entitled  to  the  benefits  thereof. 

The  cafeterias  you  describe  appear  to  be  joint  enterprises  between  the 
Board  of  Public  Instruction  referred  to  and  the  several  Parent  Teacher 
Associations  involved,  with  no  apparent  certainty  as  to  which  of  the  two 
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interested  therein  is  the  real  employer.  In  this  connection,  it  appears  to 
be  the  general  rule  that,  where  it  Is  uncertain  which  of  two  or  more  In- 
terested In  a  Joint  enterprise  Is  the  employer,  all  are  liable.  * 

It  is,  therefore,  my  opinion  that,  while  the  Board  ol  Public  Instruc- 
tion may  be  liable  as  an  employer  with  reference  to  all  of  the  cafeterias, 
the  individual  Parent  Teacher  Association  is  liable  only  with  respect  to  the 
cafeteria  it  operates.  Therefore,  it  would  appear  that  the  proper  proce- 
dure would  be  for  the  Board  of  Public  Instruction,  in  conjunction  with 
each  Parent  Teacher  Association,  to  provide  the  necessary  insurance  for 
each  cafeteria  Involved. 

March  24,  1944,— 044-9T. 

INDUSTRIAL  COMMISSION— DESTRUCTION  OP  RECORDS 

QUESTION:    Has  the  Florida  tedustrial  Commission  authority  to 

destroy  old  and  useless  records? 

To  Honorable  Allen  Clement t.  Director,  Workmen'e  Compemialioit  Dtvitiot*, 
Florida  Indtu trial  Commi»»ion: 

While  the  Workmen's  Compensation  Act  does  not  expressly  provide 
that  the  Florida  Industrial  Commission  shall  make  or  keep  records,  by 
ImpUcaUon  at  least,  the  Commission  hsis  this  power  by  reason  of  the  neces- 
sity for  makinK  and  keeping  records. 

In  my  opinion,  if  the  keeping  of  these  records  by  the  Florida  Indus- 
trial Commission  is  necessary  in  the  administration  of  the  above  Act, 
the  requirement  for  maintaining  such  records  is  in  my  opinion  Just  as 
Imperative  as  though  the  Act  specifically  required  the  records  to  be  kept. 
If  the  Act  specifically  required  the  records  to  be  kept,  in  the  absence  of 
express  authority  of  law  to  destroy  such  records  which  had  became  old 
and  useless,  I  would  hesitate  to  advise  you  tlmt  they  might  be  destroyed. 
By  like  reasoning,  I  cannot  advise  you  ttiat  the  Florida  Industrial  Com- 
mission has  the  power  to  destroy  such  records  which  iiave  become  old 
and  useless. 

Chapter  20S66,  Acts  of  1641,  is  an  Act  which  provides  for  the  photo- 
graphic reproduction  of  records.  Section  1  of  which  is  as  follows: 

1.  Photographic  reproductions  made  by  any  Federal,  State, 
County  or  Municipal  governmental  board,  department  or  agency, 
in  the  regular  course  of  business,  of  any  original  record,  docu- 
ment, paper  or  instnunent  in  writing,  which  is,  or  may  be,  re- 
quired or  authorized  to  be  made  or  filed  or  recorded  with  said  board, 
department  or  agency  shall  in  all  cases  and  in  all  courts  and  places 
be  admitted  and  received  as  evidence  with  a  like  force  and  effect 
as  the  original  would  i>e,  whether  said  original  record,  document, 
paper  or  instrument  in  writing  is  in  existence  or  not." 

Even  were  it  feasible  for  photographic  reproductions  to  be  made  and 
kept  of  the  records  in  question,  I  still  would  hesitate  to  advise  you  that 
you  could  make  such  reproductions  and  destroy  the  originals  by  virtue  of 
said  Chapter  20866. 

It  is  suggested  that  the  safe  way  to  cope  with  this  matter  is  to  ob- 
tain statutory  authority  during  the  next  session  of  the  Legislature  for 
the  destruction  of  these  records, 

February  18,  1943.— 043-47. 

INSURANCE— PURCHASE  BY  PAROLE  COMMISSION 

QUESTION:  Should  the  Florida  Parole  Commission  carry  work- 
men's compensation  Insurance  in  connection  with  the  operation  of  its 
office,  both  in  the  Capitol  and  in  the  districts? 
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To  Honorable  Francin  R.  Bridget,  Jr.,  Chairman,  Florida  Parole  Oommitsion : 

Ibider  the  Workmen's  Compensation  Law,  "the  term  'employment' 
includes  employment  by  the  state  and  all  political  sutodivisions  thereof, 
.  .  ."  Section  440.02(1),  Florida  Statutes,  1941;  and  "the  term  'employer' 
means  the  state  and  all  political  subdivisions  thereof,  all  public  or  quasi- 
public  corporations  therein,  every  person  carrying  on  any  employment, 
.  ,  ."    Section  440.02(4). 

The  Act  further  provides:  "Every  employer  shall  secure  the  payment 
of  compensation  under  this  chapter — (a)  By  insuring  and  keeping  insured 
the  payment  of  such  compensation  with  any  stock  company,  mutual  com- 
pany or  association  or  exchange,  authorized  to  do  business  in  the  state, 
.  .  ."  Section  440.38(1),  and  "The  state,  its  board,  bureaus,  departments 
and  agencies  and  all  its  political  subdivisions  who  employ  labor  shall  be 
deemed  self-insurers  under  the  terms  of  this  chapter  unless  they  elect 
to  procure  and  maintain  insurance  to  secure  the  benefits  of  this  chapter 
to  their  employees  and  they  are  hereby  authorized  to  pay  the  premiums 
for  the  said  insurance."    Section  440.38(5). 

It  is  my  opinion  that  the  Florida  Parole  Commission  may  carry  work- 
men's compensation  insurance  in  connection  with  the  operation  of  all  de- 
partments of  the  Commission.  However,  whether  you  elect  to  purchase 
workmen's  compensation  insurance  or  retain  the  status  of  "self -insurer" 
is  a  matter  of  policy  to  be  determined  by  the  Commission. 

September  10,  1843. — 043-238. 

OPERATOR  OF  VENDING  STAND— EMPLOYEE;  FLORIDA  COUNCIL 

FOR  THE  BLIND 

QUESTION:  1.  Is  the  operator  of  a  vending  stand  established  by 
the  Florida  Council  for  the  Blind  in  a  public  building  considered  as  an 
employee  in  the  sense  that  the  Council  may  be  liable  under  the  Work- 
men's Compensation  Laws  of  the  state,  or  considered  as  an  independent 
contractor  not  subject  to  said  laws? 

2.  Is  the  Council  required  to  make  deductions  from  the  earnings  of 
the  operator  for  the  purpose  of  paying  the  Federal  Income  Tax? 

To  Honorable  R.  HeuTy  P.  John»on,  Exeeufive  Director, 
Florida  Council  for  the  Blind,  Tampa,  Florida: 

1,  In  Magarian  vs.  Southern  Fruit  Distributors,  et  al.  1  So.  2nd  858, 
the  Florida  Supreme  Court  said  "that  no  hard  and  fast  rule  may  be  stated 
to  control  the  determination  of  the  question  as  to  whether  one  occupies 
the  status  of  an  employee  or  that  of  an  independent  contractor  and  that 
each  case  must  stand  on  its  own  facts."  and  cited  with  approval  the 
statement  that  "the  test  of  what  constitutes  independent  service  lies  in 
the  control  exercised,  the  decisive  question  being  as  to  who  has  the  right 
to  direct  what  shall  be  done,  and  when  and  how  it  shaU  be  done." 

If  the  Council  was  interested  only  in  the  results  of  the  work  and  not 
the  means  whereby  It  is  to  be  accomplished,  the  operator  might  be  classed 
as  an  independent  contractor.  However,  there  is  nothing  in  the  service 
by  the  operator  which  may  be  considered  Independent  employment. 

Prom  the  copy  of  agreement  with  the  operator  it  appears  that  the  Coun- 
cil obtains  the  location  and  provides  the  vending  stand  equipment  and 
stock,  which  is  represented  as  being  owned  and  operated  by  the  Council. 
The  Council  determines  net  profits,  retains  10%  for  maintenance,  de- 
preciation, supervision  and  other  purposes,  and  pays  90%  to  the  operator 
to  operate  the  stand  according  to  directions  and  regulations  of  the  Coun- 
cil as  to  the  kind  of  merchandise,  prices,  records  to  be  kept,  etc.,  all  under 
supervision  of  the  Council,  and  the  operator  is  subject  to  dismissal  with- 
out notice.  The  Council  has  complete  control  over  every  feature  of  the 
operation  of  the  stand. 
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It  is  my  opinion  that  the  operator  of  such  vendinK  stand  is  an  em- 
ployee of  the  Council  and  entitled  to  the  benefits  of  the  Workmen's  Com- 
pensation Law. 

Provision  In  the  agreemerft  that  "for  the  purposes  of  this  contract  it 
is  understood  and  agreed  that  the  operator  is  an  independent  contractor" 
does  not  change  the  status  of  the  parties.  As  stated  in  tlie  Magarian  case 
above  cited,  "the  parties  evidently  thought  they  did  not  stand  in  the  re- 
lationship of  master  and  servant,  but  as  a  matter  of  law,  they  did  so  stand, 
their  mistake  in  this  regard  did  not  change  the  status,"  The  only  way 
an  employer  can  avoid  the  provisions  of  the  Workmen's  Compensatton 
Law  is  to  exercise  and  elect  not  to  accept  the  same,  and  post  notice  of 
nonacceptance  thereof,  as  provided  by  Section  440.05,  Florida  Statutes, 
1941. 

2.  Public  Law  68  of  United  States  18th  Congress — Current  Tax  Pay- 
ment Act  of  1943— provides  by  Section  1622  in  part  "(a)  Requirement  of 
Withholding — Every  employer  making  payment  of  wages  shall  deduct 
and  withhold  upon  such  wages  a  tax  equal  to  the  greater  of  the  fol- 
lowing: ,  .  ." 

It  is  my  further  opinion  that  for  the  purposes  of  this  law  the  operator 
should  also  be  considered  as  an  employee  and  the  90%  net  proBt  consid- 
ered as  his  WEiges,  and  that  the  Council  should  make  the  deductions  for 
payment  of  the  Federal  Tax  as  required  by  said  Public  Law  68. 

UNEMPLOYMENT  COMPENSATION  LAW 

August  10,  1944.— 044-236. 

EMPLOYEE  WITH  TWO  OR  MORE  EMPLOYERS 

QUESTION:  When  an  employee  performs  services  for  X  Corpora- 
tion, Y  Corporation  and  Z  Corporation,  and  receives  from  each  a  salary 
of  $3,000  per  annum,  which  corporations  are  "employers"  under  the  Un- 
employment Compensation  Law  by  reason  of  ownership  and  control  as 
provided  In  Section  443.03  (7)  (d),  Florida  Statutes,  1941,  as  amended  by 
Chapter  21983,  Acts  of  1943,  is  each  of  said  corporations  required  to  pay 
unemployment  compensation  contributions  on  amount  so  paid  said  em- 
ployee? 

To  HonorabU  Buruit  T.  Coleman.  General  Countel,  Vnemjtloymetit 
Compejt*ation  Divi»Mn,  Florida  laduilrial  Commiiition: 

Section  443.03  (1}  id),  Florida  Statutes,  1941.  provides  that  any  em- 
ploying unit  which  together  with  one  or  more  employing  units  is  owned 
or  controlled  directly  or  indirectly  by  the  same  interests  or  by  husband 
and  wife  or  which  owns  or  controls  one  or  more  other  employing  units 
or  the  majority  of  the  voting  stock  of  one  or  more  corporations,  and  which 
if  treated  as  a  single  unit  with  such  other  employing  unit  or  interest  or 
both  would  be  an  employer  as  defined  in  said  Section  443.03  (7)  (a),  Is  an 
employer. 

It  seems  that  the  effect  of  said  provision  is  to  bring  under  the  above 
law  an  employing  unit  which,  but  for  said  provision,  would  not  be  affected 
by  such  law.  But  having  been  brought  under  the  law  thereby,  such  em- 
ploying unit  and  such  other  unit  or  units  united  by  such  ownership  or 
interest  by  operation  of  said  Section  443.03  (7>  (d),  in  my  opinion  are 
separate  employers,  each  occupying  the  same  status  with  respect  to  its 
employees  as  any  other  employer  as  defined  in  the  law. 

In  view  of  the  foregoing  conclusions,  it  is  my  opinion  that  each  cor- 
poration mentioned  in  the  above  question  is  required  to  pay  contributions 
with  respect  to  the  salary  paid  said  employee  mentioned.  It  is  noted  that 
wages  paid  an  employee  by  any  single  employer  during  a  calendar  year 
in  excess  of  $3,000  are  not  subject  to  contributions  under  the  law. 
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October  30,  1944, — 044-315. 

EMPLOYEBS,  PUBLIC— DEFlNl'l'lON 

* 

QUESTION:  Is  the  State  Chairman  of  the  Florida  War  Finance 
Committee  a  "public  employee"  to  whom  the  Florida  Industrial  Commis- 
sion may  furnish  the  identity  of  employers  from  its  records,  within  the 
meaning  and  purpose  of  Section  443.12,  Subsection  (7),  as  amended  by 
Section  4,  Chapter  21982,  Acts  of  1943  (being  a  part  of  the  Florida  Un- 
employment Compensation  Law)? 

To  BonorabU  BurnU  T.  Coleman,  General  Coumel,  Unemployment 
Compensation  Division,  Florida  Indattrial  Commission: 

The  pertinent  part  of  said  noted  provision  of  the  Florida  Unemploy- 
ment Compensation  Law  is  as  follows: 

"Each  employing  unit  shall  keep  true  and  accurate  work  rec- 
ords, containing  such  information  as  the  Commission  may  pre- 
scribe. Such  record  shall  be  open  to  inspection  and  be  subject  to 
being  copied  by  the  Commission  or  its  authorized  representatives 
at  any  reasonable  time  and  as  often  as  may  be  necessary.  The 
Commission,  the  Board  of  Review,  or  an  Appeals  Referee  may  re- 
quire from  any  employing  unit  any  sworn  or  unsworn  reports,  with 
respect  to  persons  employed  by  it,  which  any  of  them  deem  neces- 
sary for  the  effective  administration  of  this  Chapter.  Information 
thus  obtained,  or  obtained  from  any  individual  pursuant  to  the  ad- 
ministration of  this  Chapter,  shall,  except  to  the  extent  necessary 
for  the  proper  presentation  of  a  claim,  be  held  confidential  and 
shall  not  be  published  or  be  open  to  public  inspection  (other  than 
to  public  employees  In  the  performance  of  their  public  duties)  in 
any  manner  revealing  the  individual's  or  employing  unit's  identity, 
but  any  claimant  (or  his  legal  representative)  at  a  hearing  before 
an  Appeals  Referee  or  the  Board  of  Review  shall  be  supplied  with 
information  from  such  records  to  the  extent  necessary  for  the  prop- 
er presentation  of  his  claim." 

In  view  of  the  meaning  and  intent  of  said  Quoted  provision  of  law, 
it  is  my  opinion  that  the  State  Chairman  of  the  Florida  War  Finance 
Committee  is  not  a  "public  employee"  to  whom  the  mentioned  informa- 
tion may  be  made  available,  as  contemplated  by  said  law;  and,  hence, 
that  such  question  is  properly  answered  in  the  negative. 


March  2,  1943. — 043-60. 

EMPLOYEES;  WAGES— IMPOSITION  OP  STATE  TAX 

QUESTION:  May  a  state  tax  be  imposed  in  Florida  upon  wages 
paid  to  employees  to  be  borne  by  such  employees  for  the  purposes  of  the 
Unemployment  Compensation  Law? 

To  the  Florida  JndiisMal  Ootiim.iision : 

While  I  do  not  like  to  render  an  official  opinion  upon  the  constitu- 
tionality of  a  proposed  law,  it  would  appear  that  a  state  tax  tn  Florida 
upon  wages  of  employees,  to  be  paid  by  the  employees  themselves  or  de- 
ducted from  their  wages,  would  constitute  an  income  tax  and  violate  the 
provisions  of  Section  11,  Article  IX,  of  the  Constitution  of  the  State  of 
Florida,  and  our  Supreme  Court  has  on  numerous  occasions  struck  down 
taxes  of  a  somewhat  similar  nature  on  that  ground. 
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December  28,  1943.— 043-340. 

INDUSTRIAL  COMMISSION— EXAMINATION  OP  EMPLOYERS' 

BOOKS 

QUESTION:  1.  Under  the  authority  contained  in  Section  443,12 
(1).  (7).  <8).  and  (9).  of  Florida  Statutes.  1941,  as  amended  by  Section  4 
of  Chapter  21982,  Laws  of  Florida,  Acts  of  1943,  may  the  Industrial  Com- 
mission through  its  authorized  representatives  require  the  production  of 
records  by  an  employing  unit  before  such  representative  In  some  county 
other  than  the  county  in  which  the  employing  unit  or  individual  having 
charge  of  such  records  resides? 

2.  Where  voluminous  records  have  been  produced  in  obedience  to  a 
subpoena  as  above  authorized,  may  they  be  retained  in  the  possession  of 
the  Commission  and  its  agents,  not  to  exceed  a  reasonable  time,  for  audit 
and  examination  thereof,  but  for  more  than  a  single  day,  that  is,  must 
they  be  left  in  the  possession  of  the  Commission  by  the  owner  of  such 
records? 

3.  Is  the  Commission  authorized  to  transport  records,  as  contem- 
plated above,  from  some  county  where  they  have  been  produced  to  an- 
other county  where  the  Commission  maintains  an  office,  for  the  purpose 
of  completing  its  review  of  such  records? 

To  Honorable  B.  A.  Williamt,  ChaiTman,  Florida  IndiMtrial  ComTnirtion: 

In  answer  to  your  first  question,  I  do  not  find  any  provision  of  law 
that  would  empower  the  Industrial  Commission,  through  Its  authorized 
representative,  to  require  an  employer  to  produce  his  records  before  such 
representative  in  some  county  other  than  the  county  in  which  such  em- 
ployer's business  is  situated. 

In  my  opinion,  the  second  question  posed  by  you  should  be  answered 
in  the  affirmative.  It  would  be  a  useless  procedure  to  require  the  produc- 
tion of  an  employer's  books  and  records  for  examination  if  such  records 
could  not  be  retained  by  the  Commission's  representative  for  a  reason- 
able length  of  time  for  audit  and  examination.  Whenever  an  employer  pro- 
duces before  such  representative  his  origina!  records  for  inspection  and 
examination,  and  requests  leave  to  withdraw  the  same  and  substitute 
true  and  correct  copies  thereof,  it  is  my  opinion  that  such  substitution 
must  be  permitted  so  that  the  orderly  function  of  the  business  wlU  not 
be  unduly  retarded. 

The  third  question  posed  by  you  should,  in  my  opinion,  be  answered 
In  the  negative  insofar  as  the  question  contemplates  the  transporting  of 
an  employer's  original  record.  However,  when  an  employer  has  tendered 
in  evidence  copies  of  his  original  records,  or  when  the  representative  of 
the  Commission  prepares  copies  of  such  records,  such  copies  may  be 
transported  by  the  Commission  or  its  agent  to  Its  field  office  located  within 
some  other  county. 

June  1,  1944.— 044-169. 

PRACTICE  BEFORE  COMMISSION— REGULATION 

QUESTION:  1,  Does  the  practice  of  representing  another  before  the 
Florida  Industrial  Commission  constitute  the  practice  of  law,  and  if  so. 
does  that  apply  only  to  actual  hearings  and  arguments  before  the  Com- 
mission or  to  all  steps  leading  to  such  hearings? 

2,  Did  the  Commission  have  power  to  enact  the  regulations  herein- 
after mentioned  concerning  appearances  before  it,  or  are  such  matters  regu- 
lated by  statute  concerning  the  practice  of  law? 

3.  What  power  does  the  Commission  have  to  refuse  to  consider  mat- 
ters presented  to  it  by  persons  other  than  the  employer  involved  or  his 
duly  qualified  attorney? 
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To  HontiTtthle  BiirnU  T.  Ciileman,  Oenertit  Coiinnel,  I'nemplot/meiit 

The  Florida  Industrial  Commission,  in  the  administration  of  the  Flor- 
ida Unemployment  Compensation  Law,  has  adopted  rules  and  regulations 
concerning  procedure  before  it,  under  power  granted  by  Section  443.12 
fl)  <Z),  Florida  Statutes,  1941,  as  amended.  With  reference  to  rate  of 
contributions  of  an  employer  (Section  443.08),  the  Florida  Industrial 
Commission  adopted  Section  6  of  the  Florida  Unemployment  Compensa- 
tion Code  of  regulations  which,  in  part,  is  as  follows : 

"6.10  Hearings  in  Chargeability  of  Benefit  or  Rate  of  Contribution 
Cases:  ,  .  .  <d>  Appearances:  (1)  Any  individual  may  appear  for  himself 
in  any  proceeding  before  the  Conmiission.  Any  partnership  may  be  rep- 
resented by  any  of  its  members.  Any  corporation  may  be  represented  by 
any  officer  or  employee  thereof  provided,  however,  that  any  employer 
may  be  represented  by  any  bona  fide  employee  of  said  employer  whose 
duty  it  may  be  to  keep  books  and  records  pertinent  to  employment  records 
required  by  the  Commission  for  employment.  (2)  Any  Employer  may  ap- 
pear by  an  attorney  at  law  admitted  to  practice  law  In  the  State  or  Flor- 
ida or  admitted  to  practice  before  the  highest  court  of  any  State  or  Ter- 
ritory of  the  United  States." 

With  reference  to  assessments  against  delinquent  employers  and  pro- 
tests thereof  (Section  443.15),  the  Florida  Industrial  Commission  adopted 
Section  13  of  the  Florida  Unemplojonent  Compensation  Code  of  regula- 
tions which,  in  part,  is  as  follows: 

"13.1  Form  of  Protest:  .  .  .  (c)  Such  protest  shall  be  signed 
by  the  employer,  his  agent,  or  attorney." 

"13.2  Procedure  on  Protest:  (a>  Upon  the  receipt  of  protest 
of  assessment,  the  general  counsel  shall  set  a  hearing  upon  the  same 
and  shall  immediately  notify  the  employer,  his  agent,  or  his  attor- 
ney, of  the  place,  date  and  time  of  hearing.  .  .  .  (e>  Testimony  taken 
at  such  hearing  shall  be  reduced  to  writing  and  the  transcript 
thereof  shall  be  certified  to  and  signed  by  the  special  deputy  con- 
ducting such  hearing,  which  transcript  shall  be  presented  to  the 
Commission  by  said  special  deputy,  together  with  his  recommenda- 
tions thereon.  A  copy  of  said  transcript  shall  be  forwarded  to  the 
employer  or  his  attorney,  if  represented  by  counsel  at  such  hearing, 
by  the  said  special  deputy  ...  (f)  If  the  employer  desires  oral  argu- 
ment before  the  Conunission  upon  the  issues  mvolved  he  shall, 
within  ten  (10)  days  of  the  mailing  of  said  transcript  to  him  at  the 
address  stated  in  the  original  protest,  or  to  the  attoniey  representing 
htm,  submit  to  the  Commission  application  in  writing  for  hearing 
before  the  Commission  for  the  purpose  of  presenting  argument  upon 
the  protest  and  the  transcript  of  the  testimony." 

Section  443.12,  Subsections  a)  and  '2),  Florida  Statutes,  1941.  sets 
forth  the  powers  of  the  Commission  with  respect  to  its  rules  and  regula- 
tions. 

Section  443.16  (2),  Florida  Statutes,  1941,  provides  that  any  individual 
claimmg  benefits  under  the  law  may  be  represented  before  the  Commis- 
sion or  a  court  by  counsel,  or  agent,  or  other  duly  authorized  agent.  There 
is  no  provision  in  the  Unemployment  Compensation  Law  with  respect  to 
representation  of  employers.  Section  36.23,  Florida  Statutes.  1941,  pre- 
scribes a  penalty  if  one  practices  law  without  being  licensed  as  in  such 
section  provided.    Our  statutes  do  not  define  "practice  of  law." 

Contributions  payable  under  the  Unemployment  Compensation  Law 
are  taxes.  The  law  prescribes  the  method  whereby  the  rate  of  such  tax 
with  respect  to  each  employer  is  fixed,  the  payment  thereof,  and  means 
of  enforcement.  The  Commission  is  the  body  charged  with  administra- 
tion of  the  law.  Our  Supreme  Court  has  never  characterized  the  nature 
of  the  Commission  as  a  tribunal  in  its  administration  of  this  law.    How- 
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ever,  in  the  case  of  South  Atlantic  S,  S,  Co.  of  Delaware  v.  Tutson,  et  al. 
(Pla.)  190  So,  695,  our  Court  held  that  the  Workmen's  Compensation  Law 
does  not  confer  upon  the  Commission  "Judicial  power"  as  contemplated 
by  Article  V,  Florida  Constitution,  as  amended  in  1914.  and  that  such 
Commission  with  respect  to  such  law  is  essentially  an  administrative  body. 
It  seems  the  same  may  be  said  with  regard  to  administration  by  the  Com- 
mission of  the  Unemployment  Compensation  Law.  The  fact  that  the 
Commission,  in  the  above  mentioned  proceedings,  conducts  investigations 
and  hearings  preliminary  to  action  on  Its  part,  does  not  characterize  such 
action  as  judicial.  Prtntis  v.  Atlantic  Coast  Line  R.  Co.,  211  U.  S.  210. 
33  L.  ed.  150,  29  S.  Ct.  67.  In  Section  443.11,  Florida  Statutes.  1941,  the 
Commission  is  referred  to  as  an  "administrative  unit."  There  is  no  re- 
quirement in  this  law  that  the  memljers  of  the  Conmilsslon  shall  be  law- 
yers. Furthermore,  the  proceedings  mentioned  in  your  letter  may  not 
appear  in  the  Judicial  Department  of  the  State  government  as  a  judicial 
case  unless  and  until  they  are  brought  to  Uie  Chruit  Court  for  review. 
South  Atlantic  S,  S.*Co.  v.  Tutson,  supra. 

The  statutes  setting  up  administrative  bodies  frequently  provide  that 
they  shall  tiave  the  power  to  prescribe  rules  of  practice  and  procedure 
for  the  conduct  of  business  before  them.  But  in  the  absence  of  such  pro- 
visions an  administrative  body  has  Implied  trawer  to  devise  its  procedure 
in  ascertaining  the  facts  on  which  it  is  to  act  or  decide.  The  rules  must 
be  reasonable  and  not  arbitrary.  It  is  noted  that  practically  every  Federal 
Bureau,  Board  and  Commission  has  prescribed  either  rules  of  practice  or 
regulations  governing  the  admission  of  persons  practicing  before  it.  42 
Am.  Jur.  447,  Section  115. 

In  view  of  the  foregoing,  in  my  opinion  your  questions  are  properly 
answered  as  follows: 

1.  The  representation  of  an  employer  in  the  proceedings  mentioned 
by  you  before  the  Commission  does  not  constitute  the  practice  of  law, 

2.  The  rules  set  forth  in  your  letter  and  designated  6.10 (d>  (!>  and 
<2)  were  and  are  within  the  power  of  the  Commission  to  make. 

The  rules  set  forth  in  your  letter  designated  13.1  (c)  and  13.2 ^a).  ^e) 
and  (f)  appear  to  need  clarifjring.  The  "protest"  mentioned  may  l)e  signed, 
among  others,  by  an  "agent"  of  an  employer;  notice  of  hearing  shall  be 
sent  such  "agent";  but  the  representation  of  an  employer  at  the  hearing 
by  indirection  seems  limited  to  the  employer  or  his  attorney.  If  it  is  the 
desire  of  the  Commission  that  the  same  rules  with  respect  to  representa- 
tion of  employers  in  the  proceedings  referred  to  in  above  6.10  be  applic- 
able to  the  proceedings  referred  to  in  13.1  and  13.2  above,  It  is  suggested 
the  latter  rules  be  made  more  specific.  It  is  further  suggested  that  with 
respect  to  appearances  before  the  Commission  the  rules  t>e  uniform  as  to 
all  proceedings. 

3.  In  view  of  the  answers  to  the  first  and  second  questions,  answer 
to  the  third  seems  unnecessary. 


April  29,  1944.— 044-141. 

REFUNDS— ADJUDICATION  AND  PAYMENT 

QUESTION:  Where  unemployment  compensation  contributions 
have  been  collected  by  the  State,  from  an  alleged  employer,  when  in  fact 
no  relation  of  employer  and  employee  existed,  the  relation  being  that  of 
independent  contractors,  is  it  appropriate  or  advisable  for  the  State  to 
make  refund  of  these  contributions  collected  and  paid  into  the  Florida 
Unemployment  Compensation  Fund,  without  requiring  a.  court  order  set- 
tling the  rights  of  the  parties? 
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To  HonorabU  BmrnU  T.  Coleman,  Oeneral  Conmet,  Unejiiplot/tneni 
Compensation  Division,  Florida  tnduftrial  Committion: 

A  Florida  Corporation,  hereinafter  called  the  Company,  became  an 
iQleged  employer  under  the  provisions  of  the  Unemployment  Compensa- 
tion Act  (Section  3,  Chapter  18402,  Acts  of  1937),  and  was  subject  to  pay- 
ment of  taxes  pursuant  to  the  provisions  of  Title  EX  of  the  Federal  So- 
cial Security  Act,  subsequently  the  Federal  Unemployment  Tax  Act.  The 
Company,  in  Its  operations,  distributed  certain  of  its  products  through 
bulk  station  operators  who,  by  the  Bureau  of  Internal  Revenue,  were 
ruled  to  have  been  employees  of  the  Company  and  not  independent  con- 
tractors, and  the  Company  was  required  to  pay  the  tax  under  Title  X  of 
the  said  Social  Security  Act  upon  the  remuneration  paid  these  bulk  sta- 
tion operators  and  their  employees. 

It  appears  that,  with  respect  to  the  Federal  Act,  the  Bureau  of  In- 
ternal Revenue  ruled  in  1938  (N.  325-SST-290)  that  such  bulk  station  dis- 
tributors of  oil  companies  on  a  commission  basis  were  "employees"  under 
the  Federal' Act;  and  again  on  December  18,  1941,  set  forth  a  further  in- 
terpretation (529-Minn.  5302)  to  the  effect  that,  despite  the  fact  that 
In  the  cases  of  The  Texas  Company  vs.  Higgins,  118  Fed.  2d  636,  and  In- 
dian Betlning  Co.  vs.  Dallman,  119  Hlggin^,  118  Fed.  2d  417,  two  bulk 
plant  agents  were  held  not  "employees"  of  such  respective  companies,  yet 
the  Bureau  of  Internal  Revenue  declared  it  adhered  to  its  ruling  published 
as  S.8.T.  290,  Cumulative  Internal  Revenue  Bulletin  1938-1,  page  414, 
with  respect  to  bulk  plant  agents. 

The  period  during  which  the  contributions  mentioned  in  your  in- 
quiry were  paid  by  the  Company  is  covered  by  the  provisions  of  Chapter 
18402,  Acts  of  1937,  as  amended  by  Chapter  19637,  Acts  of  1939.  Since,  as 
stated  above,  it  appears  that  the  government  still  maintains  that  such 
bulk  station  operators  are  "employees"  within  the  meaning  of  the  Fed- 
eral Act,  in  my  opinion  the  above  flndii^  of  the  Circuit  Court  of  Appeals 
does  not  exclude  such  operators  as  "employees"  under  the  Federal  Act 
withhi  the  meanhig  of  Section  3-E-VI  (i)  of  both  said  Chapters  18402 
and  19637. 

Our  Supreme  Court  has  held  that  the  Florida  Unemployment  Com- 
pensation Act  uses  the  words  "employ"  and  "employer"  in  their  ordinary 
sense  and  recognizes  the  status  of  "independent  contractor"  to  be  that  of 
the  common  law,  so  that  an  "independent  contractor"  is  not  an  employee 
under  the  Act.  Gentile  Brothers  Co.  v.  Florida  Industrial  Corrunission, 
et  al.  10  So.  2d  568.  And  when,  in  another  case.  It  was  contended  before 
the  Court  that  the  definitions  of  "employment"  and  "wages"  as  used  in 
the  Florida  Act  enlai^ed  upon  the  common  law  concept  of  master  and  ser- 
vant, the  Court  held  that  neither  the  history  of  the  a-b-c  provisions  (Sec- 
tion 3-E-V  of  the  Florida  act)  nor  the  accepted  canons  of  construction 
supported  this  contention.  Florida  Industrial  Commission  v.  Feninsular 
Life  Insurance  Co.,  10  So.  2d  1093. 

Neither  of  these  cases  dealt  with  bulk  station  distributors  of  oil  com- 
panies; yet  in  view  of  the  holding  of  our  Court  in  these  cases  I  am  of  the 
opinion  that  if  bulk  station  distributors  under  the  circumstances  of  their 
relationship  with  their  respective  oil  companies,  are  "independent  con- 
tractors" as  comprehended  by  and  defined  in  the  two  Florida  cases  above 
cited,  they  are  not  employees  within  the  meaning  of  the  Unemployment 
Compensation  Law  of  Florida. 

However,  since  our  Supreme  Court  has  made  no  specific  ruling  with 
respect  to  such  bulk  station  operators,  and  since  it  appears  that  other 
companies,  as  well  as  the  above  mentioned  Company,  are  similarly  situ- 
ated with  respect  to  such  bulk  station  operators,  and  in  view  of  the 
amounts  of  possible  refunds  involved,  in  my  opinion  the  safe  course  to 
pursue  with  respect  to  all  such  companies  will  be  to  establish  by  appro- 
priate proceedings  in  court  whether  or  not  such  refunds  are  payable  and, 
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if  so,  the  amounts  thereof.  It  seems  Uiat  the  possible  amount  of  refund 
to  said  Company  is  between  $20,000  and  $25,000,  and  possible  amounts 
involved  with  respect  to  all  these  companies  may  total  between  $300,000 
and  $300,000.  Under  the  circumstances  stated  I  feel  that  it  is  advisable 
that  refunds,  if  they  are  payable,  be  paid  pursuant  to  court  order. 

November  19,  1943. — 043-314. 

TAX  WARRANT— COSTS;    POSTING  OP  BOND;    RECORDING 

QUESTION:  1.  Is  a  Sheriff  authorized  by  law  to  require  the  Flor- 
ida Industrial  Commission  to  post  a  cash  deposit  for  services  to  be  per- 
formed in  connection  with  the  execution  of  a  state  tax  warrant  issued 
pursuant  to  the  provisions  of  Section  443.15,  Florida  Statutes,  1941,  Para- 
graph (3)   Ca)7 

2.  When  the  Industrial  Commission  has  properly  issued  its  warrant 
for  delinquent  taxes,  delivered  the  same  to  the  Sheriff  for  execution  there- 
of, and  caused  a  copy  thereof  to  be  recorded  in  the  office  of  the  Clerk  of 
the  Circuit  Court,  and  thereafter  the  debtor  named  tlierein  sells  the  motor 
vehicle  subject  to  the  lien  of  said  warrant,  may  the  Commission  be  re- 
quired to  post  a  bond  to  protect  the  Sheriff  in  connection  with  levy  on 
such  motor  vehicle  in  the  possession  of  someone  other  than  the  debtor 
in  the  warrant? 

3.  In  the  case  of  a  motor  vehicle,  and  of  other  personal  property,  is 
a  purchaser  who  acquired  from  the  delinquent  tax  payer  subsequent  to 
the  recording  of  the  Commission's  warrant  and  the  perfecting  of  its  Uen 
against  such  property,  an  innocent  purchaser? 

To  Honorablf  Boyce  A.  Williatn*,  Chairman,  Florida  Industrinl  Commisfion: 

The  first  question  posed  by  you  is  undoubtedly  subject  to  solution  by 
whole-hearted  cooperation  between  the  Florida  Industrial  Commission 
and  the  officer  involved.  In  the  past  this  office  has  experienced  no  diffi- 
culty in  cooperating  with  and  obtaining  in  turn  the  cooperation  of  Sher- 
iffs in  the  matter  of  service  of  process  that  was  Issued  at  the  request  of 
this  office.  This  spirit  of  cooperation  was  and  is  based  upon  my  assur- 
ance to  the  Sheriff  requested  by  me  to  serve  process,  that  his  statement 
for  services  rendered  would  be  immediately  approved  upon  receipt  and 
placed  in  order  for  payment.  I  feel  that  if  your  Com.mission  will  follow 
this  policy  you  will  experience  no  difficulty  in  obtaining  the  cooperation 
of  the  Sheriffs  of  this  state. 

The  second  question  posed  by  you  is  answered  in  the  negative.  There 
is  no  statute  of  which  I  am  advised  that  either  authorizes  or  requires  the 
State  or  any  of  its  agencies  to  execute  a  bond  conditioned  to  relieve  a 
Sheriff  from  liability  for  loss  that  anyone  might  sustain  by  reason  of  his 
levying  upon  property  in  obedience  to  a  lawful  writ. 

The  third  question  posed  by  you  is  answered  in  the  negative.  The 
provisions  of  Section  443.15  (3>  (a),  Florida  Statutes.  1941,  are  appli- 
cable. It  is  therein  provided  that  upon  a  copy  of  the  Commission's  war- 
rant being  recorded  by  the  Clerk  of  the  Circuit  Court  of  a  county,  the 
amount  of  money  for  which  such  warrant  was  issued 

"shall  become  a  lien  upon  the  title  to  an  interest,  whether,  legal 
or  equitable,  in  any  real  property,  chattels,  real  or  personal  prop- 
erty of  such  employer  against  whom  such  warrant  is  issued  In  the 
same  manner  as  a  judgrment  duly  doclteted  in  the  office  of  sucb  Circuit 
Court  Clerk  with  execution  duly  Issued  thereon  and  in  the  bands 
of  the  sheriff  for  levying.  .  .  ."     (Emphasis  supplied). 

It  is  my  opinion  that  the  lien  created  in  favor  of  the  Commission  upon 
the  real  and  personal  property  of  an  employer  who  has  failed  to  make 
payment  of  contributions  as  required  by  the  Unemployment  Compensa- 
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tlon  L>aw  is  not  of  that  character  of  liens  described  in  Section  319.15, 
Florida  Statutes,  1941,  wherein  provision  is  made  for  recording,  in  the 
office  of  the  Motor  Vehicle  Commissioner,  a  notice  of  the  existence  of  a 
lien  upon  a  motor  vehicle  for  unpaid  purchase  price  or  lien  given  as  se- 
curity for  a  debt. 

July  21,  1943.— 043-175. 

TAXES,  DELINQUENT — NONRESIDEINT   TAXPAYER 

QUESTION:  In  which  court  should  the  Florida  Industrial  Commis- 
sion institute  proceedings  for  the  collection  of  delinquent  unemployment 
compensation  taxes  from  a  nonresident  who  incurred  the  obligation  to 
pay  such  taxes  while  transacting  business  In  this  state? 

To  tie  Florida  Indattriat  Commi»non: 

Your  request  has  received  careful  and  prolonged  consideration  in  an 
effort  to  avoid  the  general  rule  that  no  court  outside  a  state  will  enforce 
the  revenue  loss  of  such  state. 

In  the  case  of  Wisconsin  v.  Pelican  Insurance  Company,  127  D,  8, 
265.  the  Supreme  Court  of  the  United  States  recognized  the  rule  that  the 
courts  of  no  country  will  execute  the  penal  laws  of  another,  and  extended 
ttiis  rule  to  all  suits  in  favor  of  a  state  for  the  recovery  of  pecuniary  pen- 
alties for  any  violations  of  statutes  for  the  protection  of  its  revenue  or 
municipal  laws,  and  to  all  judgments  for  such  penalties. 

I,  at  first,  thought  that  perhaps  the  delinquent  nonresident  involved 
in  your  request  probably  had  appointed  a  resident  agent  here  for  the 
service  of  process,  and  that  you  could,  by  serving  such  agent,  prosecute 
a  suit  against  such  delinquent  nonresident  here  in  our  State  Courts.  How- 
ever, the  rule  announced  in  the  case  of  Wisconsin  v.  Pelican  Insurance 
Company,  supra,  Is  to  the  effect  ttiat  a  judgment  of  that  sort  would  not 
be  enforceable  in  courts  outside  the  state  where  the  tax  laws  in  question 
were  operative. 

The  facts  in  your  present  problem  are  somewhat  different,  however, 
from  the  facts  in  the  cases  following  the  ruling  in  the  Wisconsin  case. 
Here  the  delinquent  nonresident  was  actually  operating  m  this  state 
when  the  tax  obligation  was  incurred,  and  there  Is  no  effort  to  extend  the 
territorial  scope  of  our  revenue  laws. 

Then  too.  the  tax  involved  here  is  one  levied  for  a  beneficent  pur- 
pose, that  is,  to  relieve  and  decrease  the  evils  of  unemployment.  It  is  to 
a  certain  extent  an  inteera!  part  of  a  national  scheme  to  bulwark  the 
nation  against  economic  chaos  resulting  from  widespread  unemployment. 
For  this  reason  and  the  one  above  mentioned,  it  might  be  a  good  test 
case  to  use  as  an  experiment  in  establishing  the  same  method  for  collec- 
ing  such  taxes  from  delinquent  taxpayers  who  have  withdrawn  from 
our  state, 

I  believe  it  would  be  a  good  idea  to  ascertain  whether  or  not  the  de- 
linquent nonresident  in  question  has  appointed  a  resident  agent  for  the 
service  of  process  in  this  state,  and  if  he  has,  then  proceed  to  institute 
suit  in  our  State  Courts,  reduce  the  claim  to  Judgment,  attempt  to  en- 
force it  then  in  the  courts  of  the  sister  state,  and  take  it  to  the  Supreme 
Court  of  the  United  States,  if  necessary,  to  test  out  the  questions  involved. 
If  service  cannot  be  obtained  in  this  manner,  then  1  believe  I  would  at- 
tempt to  secure  leave  to  file  suit  direct  in  the  United  States  Supreme  Court 
and  test  the  question  there.  It  is  my  opinion  that  in  the  collection  of 
such  tax,  the  Florida  Industrial  Commission  would  be  synonymous  with 
the  State  of  Florida. 
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June  15,  1944. — 044-172. 

TRANSFER  OP  EMPLOYMENT  RECORD 

QUESTION:  1.  "A"  operated  a  business,  as  sole  owner,  for  three 
or  more  years,  after  which  he  formed  a  partnership  of  equal  Interests 
with  "B."  This  partnership,  after  operating  for  some  time,  was  dissolved 
by  the  sale  of  "A's"  interest  to  "B."  Under  the  provisions  of  Section 
443.08,  Florida  Statutes,  1941,  for  experience  rating  purposes. 

(1)  Is  the  partnership  entitled  to  a  transfer  of  the  employment 
record  from  "A";  and, 

(2)  Is  "B"  entitled  to  a  transfer  of  said  employment  record  from 
the  partnership;  and,  if  so,  is  the  transfer  only 

(a)    For  the  actual  period  of  operation  by  the  partnership  as  such,  or, 
(b>     For  the  combined  period  of  the  operation  by  "A"  as  sole  owner 
and  the  period  of  operation  by  the  partnership? 

2,  If  "A's"  record  aforesaid  is  transferred  to  the  partnership,  would 
"A"  be  entitled  to  use  his  individual  record  upon  the  resumption  of  oper- 
ations as  an  employer  subsequent  to  his  withdrawal  from  the  partner- 
ship? 

To  Honorable  B»rnU  T.  Coif  man.  (leneriil  Coamel,  I'Hftnplntimrnl 
C'nmpensation  Dh'hion,  Florida  Indit»trial  C'ommts»ion : 

We  interpret  Section  443.08(3)  (h),  Florida  Statutes,  1941,  as  allow- 
ing a  transfer  of  the  employment  record  from  "A"  to  the  partnership  com- 
posed of  "A"  and  "B."  We  take  the  position  that  Paragraph  (2)  of  Sub- 
section (h>  requiring  substantially  the  same  interest  in  both,  is  met  where 
at  least  50  per  cent  of  the  ownership  and  control  in  the  successor  existed 
in  the  immediate  predecessor.    Said  Section  443.08(3)  (h)  pro\rides: 

"(h)  For  the  purpose  of  this  subsection  two  or  more  employers 
who  are  parties  to  a  transfer  of  business  or  the  subject  of  a  merger, 
consolidation,  or  other  form  of  reorganization  effecting  a  change  in 
legal  identity  or  form,  shall  be  deemed  to  be  a  single  employer  and 
shall  be  considered  as  one  employer  with  a  continuous  employment 
record  if  the  Commission  finds  that — 

"1.  Immediately  after  such  change  the  employing  enterprises 
of  the  predecessor  employer  or  employers  are  continued  solely 
through  a  single  employer  as  successor  thereto,  and 

"2.  Immediately  after  such  change  such  successor  is  owned 
or  controlled  by  substantially  the  same  interests  as  the  predecessor 
employer  or  employers,  and 

"3,  The  predecessor  employer  or  employers  have  ceased  to 
do  business  in  the  State  of  Florida  and  have  given  consent  in  writ- 
ing to  such  transfer  of  employment  record,  and 

"4.  The  successor  employer  has  assumed  liability  for  all  con- 
tributions required  of  and  due  from  the  predecessor  employer  or 
employers;  provided,  however,  that  the  above  authorization  for 
transfer  of  employment  records  shall  be  applicable  only  with  ref- 
erence to  the  computation  of  the  benefit  ratio  for  the  taxable  year 
commencing  January  1,  1944.  and  thereafter," 

Section  443.08  (3)  (j),  Florida  Statutes,  1941,  provides  that  the  Com- 
mission shall  notify  the  employer  of  his  contribution  rate  for  each  calen- 
dar year  and  for  the  flnality  of  such  rate  for  such  calendar  year.  Section 
443.09  (1),  of  said  statutes,  provides  that  any  employing  unit  which  is 
or  becomes  an  employer  in  any  calendar  year  remains  and  continues  to 
be  an  employer  throughout  such  calendar  year, 

A  clear  understanding  of  the  questions  here  involved  requires  refer- 
ence to  Section  443.08(3).  It  is  noted  that  Section  443.08(3)  of  the  Un- 
employment Compensation  Law,  Florida  Statutes.  1941,  as  amended,  pro- 
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vides  for  variations  in  contribution  rates  of  employers  required  by  the  pro- 
visions of  said  law.  The  above  section  contains  subdivisions  and  para- 
graphs providing  ca)  that  contribution  rates  shaU  be  based  on  benefit  ex- 
perience of  the  particular  employer  and  requirtng  the  charging  of  benefit 
payments  to  eligible  individuals  to  the  employment  record  of  the  former 
employer  or  employers  of  such  individual:  (b)  that  the  Commission  shall 
compute  a  benefit  ratio  for  those  employers  whose  records  have  been 
chargeable  during  a  specified  period:  (c)  that  the  standard  rate  of 
contribution  shall  be  2,7  per  cent;  (d)  that  employers  shall  be  eligible 
for  rate  variations  from  the  standard  rate  of  contributions,  only  if  their 
employment  records  have  been  chargeable  with  benefit  payments  for  a 
specified  period;  and  Ce)  for  the  transfer  of  the  employment  record  of 
an  employer  to  a  successor  employer  and  the  treating  of  both  the  pre- 
decessor's or  predecessors',  and  the  successor's  record  as  one  continuous 
employment  record  as  provided  by  the  above  Section  443.08(3)   (h). 

Of  the  conditions  which  must  exist  to  effect  transfer  of  an  employ- 
ment record,  Section  443.09(3)  (h) ,  the  second  appears  to  be  the  most  con- 
fused as  to  meaning.  The  answers  to  the  above  questions  seem  to  depend 
upon  the  construction  to  be  placed  on  the  wording  "is  owned  or  controlled 
by  substantially  the  same  interests  as  the  predecessor  employer  or  em- 
ployers." 

A  search  of  legal  authorities  evidences  that  the  words  "substantial" 
and  "substantially"  are  not  necessarily  similar  in  meaning.  A  "substan- 
tial interest"  does  not  of  necessity  connote  a  controlling  interest.  On 
the  other  hand,  "substantially"  as  used  in  the  above  sentence,  giving  to 
it  the  accepted  definition  when  used  In  such  connection,  means  "essen- 
tially," or  "in  the  main,"  or  "approximately,"  as  distinguished  from  "iden- 
tically," Employing  the  word  "substantially"  with  such  meaning  in  the 
above-quoted  sentence,  any  partnership  which  took  over  a  business  there- 
tofore operated  by  "A"  would  possibly  have  to  be  one  wherein  "A"  held 
more  than  a  controlling  interest,  to  authorize  the  transfer  of  "A's"  em- 
ployment record  to  the  partnership.  Such  would  be  a  rather  hteral  con- 
struction and  application  of  the  term  "substantially."  In  view  of  the 
Unemployment  Compensation  Law  and  the  purpose  this  provision  there- 
of was  intended  to  serve,  it  is  felt  the  word  as  here  used  is  susceptible  to 
a  more  liberal  construction. 

It  seems  that  you  heretofore  have  Interpreted  and  appUed  the  term 
to  permit  transfer  of  an  employment  record  in  an  Instance  where  the 
predecessor  employer's  interest  in  a  partnership  taking  over  a  business  Is 
as  much  as  fifty  per  cent.  While  it  is  considered  that  such  interpreta- 
tion is  most  Uberal,  it  does  not  appear  to  be  in  conflict  with  the  apparent 
intent  of  this  feature  of  the  law. 

It  is  further  {xiinted  out  that  the  record  of  a  predecessor  employer 
does  not  follow  the  enterprise;  it  follows  the  original  "interest"  with  re- 
spect to  ownership  or  control  of  the  enterprise  affected.  It  would  seem, 
therefore,  that  as  long  as  the  original  interest  or  interests  substantially 
own  or  control  the  enterprise,  transfer  of  employment  record  is  permitted, 
provided  the  other  conditions  of  the  law  are  met. 

Based  upon  these  conclusions,  it  Is,  therefore,  my  opinion  that  yoiir 
questions  are  properly  answered  as  follows: 

1.  The  partnership  of  "A"  and  "B"  would  be  entitled  to  a  transfer 
of  "A's"  employment  record, 

2.  Upon  "B's"  piir chasing  "A's"  interest  in  the  business,  he  would 
be  entitled  to  have  transferred  to  him  the  employment  record  of  the  part- 
nership to  the  extent  that  such  record  pertained  to  actual  operations 
of  the  partnership,  excluding  "A's"  Individual  record. 

3.  (a)  Were  'A"  to  purchase  "B's"  interest  in  the  partnership,  he 
would  be  entitled  to  transfer  of  the  employment  record  of  the  partnership, 
including  "A's"  prior  Individual  record. 
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{b)  Were  "B"  to  purchase  "A's"  Interest  in  the  partnership  and 
then  Immediately  thereEifter  were  "A"  to  engage  In  an  individual  enter- 
prise, "A"  would  not  be  entitled  to  bis  previous  individual  employment 
record. 

Each  of  the  answers  above  is  subject,  of  course,  to  compliance  by  In- 
terested parties  with  the  other  requirements  and  conditions  of  said  Sec- 
tion 443.08  (3)  (h). 

GENERAL  LABOR  REGULATIONS 

March  21.  1944.— 044-88. 

CITY  EMPLOYEES— UNIONS 

QUESTION:  1.  Has  the  City  of  Miami  authority  to  enter  Into  col- 
lective bargaining  agreements  with  trade  unions  or  their  agents? 

2.  Is  It  against  public  policy  for  city  employees  to  belong  to  a  trade 
union? 

To  Honorabh  A.  B.  Curri/,  OUtf  Manager,  Miami,  Florida: 

The  City  Attorney  of  Miami  Issued  an  opinion  under  date  of  Novem- 
ber 27,  1943.  The  City  Attorney's  oSlce  ruled  that  House  Bill  No.  142  of 
the  1943  Legislature  (Chapter  21968)  is  a  general  act  and  is  not  applicable 
to  municipal  corporations;  that  "section  90  of  the  Charter  of  the  City 
of  Miami,  which  is  a  Special  Act,  prescribes  that:  "The  City  Manager  shaU 
fix  the  number  of  salaries  or  compensation  of  all  other  officers  and  em- 
ployees.' "  He  also  held  that :  "It  Is  a  fundamental  law  that  a  General 
Act  does  not  repeal  a  Special  Act  and,  therefore.  Section  90  of  the  Char- 
ter of  the  City  of  Miami,  aforesaid,  is  still  in  force  and  effect,  and  the 
City  Manager  of  the  City  of  Miami  can  not  delegate  his  authority  to  fix 
the  compensation  of  all  City  employees,  excepting  the  City  Manager,  the 
heads  of  departments,  the  Municipal  Judges  and  the  Clt?  Clerk,  and  such 
authority  is  wholly  discretionary  and  not  controlled  by  law,  or  bargaining 
agents  of  Labor  Associations." 

With  this  opinion  I  thoroughly  concur.  However,  there  is  a  question 
which  I  feel  far  exceeds  and  transcends  the  one  passed  upon  by  the  City 
Attorney  Eind  that  is,  that  no  organization,  regardless  of  its  affiliations, 
union  or  nonunion,  can  tell  a  political  subdivision  possessing  the  attri- 
butes of  sovereignty,  whom  it  can  employ,  how  much  it  shall  pay  them,  or 
any  other  matter  or  thing  relating  to  its  employees.  To  even  countenance 
such  a  proposition  would  be  to  surrender  a  portion  of  the  sovereignty  that 
is  possessed  by  every  municipal  corporation  and  such  a  municipality 
would  cease  to  exist  as  an  organization  controlled  by  its  citizens,  for  after 
all,  government  Is  no  more  than  the  individuals  who  go  to  make  up  the 
same  and  no  one  can  tell  the  people  how  ttiey  should  run  their  govern- 
ment. It  is  for  the  people  to  say,  through  their  duly  constituted  and 
elected  officials,  how  the  government  should  be  run  under  such  author- 
ity and  powers  as  the  people  themselves  give  to  a  public  corporation  such 
as  a  city.  This  has  been  recognized  to  such  an  extent  that  there  are 
very  few  authorities  upon  this  subject.  As  a  matter  of  fact  I  have  most 
carefully"  searched  the  authorities  since  the  receipt  of  your  letter  and 
X  find  that  the  question  has  arisen  only  one  time  in  the  Courts  of  the 
United  States  and  I  shall  hereinafter  refer  to  that  case. 

Even  the  National  Labor  Relations  Act,  which  was  probably  to  a 
certain  extent  sponsored  by  labor  unions,  did  not  dare  to  invade  the  sacred 
territory  of  municipal  corporations.  In  the  very  first  part  of  the  Act 
it  Is  provided  under  Definitions,  that  the  word  employer  "shall  not  include 
the  United  States,  or  any  State  or  political  subdivision  thereof."  I  am 
informed  that  the  War  lAbor  Board  has  refused  to  take  jurisdiction  of  a 
controversy  between  a  city  and  its  employees. 
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It  is  difficult  to  conceive  of  any  organization  having  the  temerity  to 
undertaJie  to  dictate  to  the  govemment,  and  therefore  its  people,  and  its 
policies  with  reference  to  its  employees.  When  any  organization  under- 
talLes  to  exert  pressure  against  the  govemment  it  becomes  dangerous  and 
should  immediately  be  dealt  with  in  the  severest  manner,  for  if  we  are  to 
allow  pressure  groups  to  dominate  the  govemment  it  will  cease  to  be  a 
govemment  of  laws  and  will  become  a  govemment  of  men,  which  would 
be  controlled  by  that  pressure  group  which  is  able  to  corral  the  largest 
number  of  members  regardless  of  the  fact  that  such  members  do  not 
constitute  a  majority  of  the  citizens  of  the  particular  political  subdivision 
mvolved.  It  is  only  through  the  ballot  that  the  destinies  of  many  political 
subdivisions  can  be  controlled  and  we  have  found  throughout  the  years 
that  this  is  the  only  safe  ban'ier  against  tyranny  and  dictators.  If  we 
allow  Democracy  to  perish  through  efforts  of  any  group  that  is  organ- 
ized for  the  purpose  of  dictating  the  terms  and  conditions  of  their  work 
to  the  sovereign  munlcipaUty,  we  have  not  only  failed  in  our  trust  as 
public  servants,  but  we  have  also,  which  is  more  important,  become  trai- 
tors to  our  boys  m  the  service. 

I  understand  that  the  City  of  Miami  has  adequate  Civil  Service  Laws. 
These  laws  were  designed  for  and  have  as  their  purpose,  the  protection 
of  city  employees  and  they  do  protect  said  employees  in  a  proper  and  legal 
manner.  They  have  been  repeatedly  sustained  tn  the  courts  and  are  now 
thoroughly  established  as  a  part  of  our  system  of  government  and  it  is 
through  these  laws  that  the  employees  must  seek  redress,  if  they  have  any. 
You  find  almost  universally,  particularly  m  the  large  cities.  Civil  Service 
Laws  which  carry  with  them  valuable  pension  rights. 

I  know  that  the  majority  of  the  city  employees  of  the  City  of  Miami 
are  law-abiding,  faithful,  loyal  servants  as  well  as  citizens.  I  do  not  be- 
Ueve  that  they  are  parties  to  any  such  movement  as  you  have  outlined. 
If  so,  they  have  been  sadly  misinformed  as  to  their  rights  and  I  am  sure 
that  no  one  would  be  quicker  to  remedy  the  grevious  wrong  which  they 
have  committed. 

The  case  to  which  I  referred  as  betog  the  only  case  in  the  United 
States  touching  this  proposition,  is  that  of  Railway  Mail  Ass'n.  v.  Murphy, 
Acting  Industrial  Commission,  decided  on  November  4,  I9i3,  by  the  Su- 
preme Court  of  the  State  of  New  York,  44  N.  Y.  Supp.  2nd,  Adv.  Sheet 
No.  8.  Mr.  Justice  Murray,  in  delivering  the  opinion  of  the  Court,  so 
clearly  stated  the  law,  and  his  conclusions  are  so  logical  and  so  funda- 
mental, that  I  shall  quote  rather  liberally  from  them.  The  question  be- 
fore the  Court  was  whether  or  not  postal  clerks  who  were  Civil  Service 
employees  and  had  affiliated  with  the  American  Federation  of  Labor  and 
therefore  became  a  labor  organization  or  union  were  acting  contrary  to 
public  policy.    The  court  said: 

"To  tolerate  or  recognize  any  combmation  of  Civil  Service  em- 
ployees of  the  Govemmeat  as  a  labor  organization  or  union  is  not 
only  mcompatible  with  the  spirit  of  democracy,  but  mconsistent 
with  every  principle  upon  which  our  Govemment  is  founded. 
Nothtag  is  more  dangerous  to  public  welfare  than  to  admit 
that  hired  servants  of  the  state  can  dictate  to  the  Govem- 
ment the  hours,  the  wages  and  conditions  under  which  they  will 
carry  on  essential  services  vital  to  the  welfare,  safety  and  security 
of  the  citizens.  To  admit  as  true  that  Govemment  employees  have 
power  to  halt  or  check  the  functions  of  Government,  unless  their 
demands  are  satisfied,  is  to  transfer  to  them  all  legislative,  execu- 
tive and  Judicial  power.    Nothing  would  be  more  ridiculous. 

"The  reasons  are  obvious  which  forbid  acceptance  of  any  such 
doctrine.  Govemment  is  formed  for  the  benefit  of  all  persons,  and 
the  duty  of  all  to  support  it  is  equally  clear.  Nothmg  is  more  certain 
than  the  indispensable  necessity  of  govemment,  and  equally  true, 
that  unless  the  people  surrender  some  of  their  natural  rights  to  the 
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Government  it  cannot  operate.  Much  as  we  all  recognize  the  value 
and  the  necessity  of  collective  bargaining  in  Industrial  and  social 
life,  nonetheless,  such  bargaining  is  impossible  between  the  Gov- 
ernment and  its  employees,  by  reason  of  the  very  nature  of  Gov- 
ernment Itself.  The  formidable  and  familiar  weapon  in  Industrial 
strife  and  warfare — the  strike — is  without  justification  when  used 
against  the  Government.  When  so  used,  it  Is  rebellion  against  con- 
stituted authority." 

The  Court  said  further: 

"Collective  bargainii^  has  no  place  in  government  service.  The 
employer  is  the  whole  people.  It  is  impossible  for  administrative 
officials  to  bind  the  Government  of  the  United  States  or  the  State 
of  New  York  by  any  agreement  made  between  them  and  represent- 
atives of  any  union.  Government  officials  and  employees  are  gov- 
erned and  guided  by  laws  which  must  be  obeyed  and  which  cannot 
be  abrogated  or  set  aside  by  any  agreement  of  employees  and  of- 
ficials." 

The  Court  in  closing  said: 

"To  hold  otherwise  would  be  to  sanction  control  of  govem- 
mental  functions  not  by  laws  but  by  men.  Such  policy  If  followed 
to  its  logical  conclusion  would  Inevitably  lead  to  chaos,  dictators 
and  the  annllillation  of  representative  government." 

As  you  will  note  from  what  I  have  said,  I  not  only  concur  with  Mr. 
Justice  Murray's  opinion,  but  feel  that  this  is  the  only  course  that  could 
be  taken  by  any  public  official  who  has  taken  the  oath  that  I  took  when 
I  became  Attorney  General  of  the  State  of  Florida.  I  am  therefore  of 
the  opinion  that  the  City  Attorney  is  not  only  correct  in  his  interpreta- 
tion of  the  law,  but  that  for  the  further  reason  I  have  stated  herein,  you 
have  absolutely  no  right  or  authority  to  grant  collective  bargaining  with 
trade  unions  or  their  agents  for  your  city  employees  and  any  organization 
that  they  attempt  to  enter  into  having  such  purpose  in  mind  is  wholly 
beyond  the  pale  of  the  law  and  you  should  not  in  any  wise  encourage  the 
same,  but  should  absolutely  refuse  to  have  anything  to  do  with  such  an 
organization  or  its  agents. 

September  8,  1943.— 043-235. 

EMIGRANT  LABOR   AGENT— PROSECUTION 
To  Honorable  Jack  H.  Borden,  Spveiat  Agent,  Federal  Bureau  of  Investigation: 

Replying  to  your  request  for  a  statement  from  me  with  reference  to  the 
pending  prosecution  of  an  emigrant  labor  agent  in  Orange  County,  Flor- 
ida, In  the  Criminal  Court  of  Record  of  that  county,  I  submit  same  briefly 
in  this  form,  due  to  the  official  capacity  In  which  I  am  acting  in  the  matter 
in  question,  to  preserve  the  record  of  such  incident  In  this  office  and  to 
provide  for  your  Department,  in  written  form,  dictated  by  me,  the  official 
response  made  to  your  request.  This  is  done  without  any  desire  or  pur- 
pose of  restricting  your  own  official  report  of  the  investigation  from  your 
standpoint. 

My  first  knowledge  of  the  intended  embarkation  from  Orlando.  Flor- 
ida, of  a  tratnload  of  negro  workmen  being  sent  to  a  soup  company  at 
Camden,  New  Jersey,  came  from  a  group  of  citrus  and  farming  interests 
in  Orlando  by  long  distance  telephone  and  telegrams.  They  advised  me 
that  approximately  500  negro  laborers  were  scheduled  to  be  sent  out  of 
Orlando  on  an  Atlantic  Coast  Line  train  at  2  P.  M.  on  July  31st,  1943, 
and  that  the  recruiting  of  these  men  for  this  migration  had  been  done 
by  an  im^ant  labor  agent  according  to  their  information  and  belief, 
and  inquired  as  to  what,  if  anything,  could  be  done  to  stop  this  exodus 
of  laborers  who  were  then  badly  needed  in  the  area  from  which  they 
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were  being  sent.  Following  these  requests,  I  made  investigations  through 
various  channels,  including  War  Manpower  Commission  representatives 
in  Florida  and  United  States  Employment  Service  agents  in  Florida  at 
Orlando,  to  ascertain  just  what  had  been  done.  Being  satisfied  in  the 
early  stages  of  my  investigation  that  such  recruiting  had  taken  place 
and  had  been  done,  particularly  at  least,  by  said  agent,  I  wired  this  per- 
son on  July  30th,  and  he  replied  to  same.  I  reported  the  matter  to  Gov- 
ernor Holland  and  he  requested  that  I  go  to  Orlando  to  investigate  the 
matter  and  report  to  him,  all  of  which  I  did.  In  Orlando  I  conferred  with 
my  original  informants  and  complainers,  the  Tax  Collector  of  Orange 
County,  the  County  Solicitor  of  the  Criminal  Court  of  Record  and  the 
Sheriff.  Following  this  conference,  at  my  request,  the  Sheriff  filed  affi- 
davit charging  the  agent  with  recruiting  emigrant  laborers  in  violation  of 
Chapter  22068,  Laws  of  Florida,  Acts  of  1943.  Said  agent  was  shortly 
thereafter  arrested,  gave  bond  for  $2,000,00  fixed  by  the  Justice  of  the 
Peace  in  Orange  county,  and  was  thereafter  given  a  preliminary  hear- 
ing under  the  affidavit  made  by  the  Sheriff  and  bound  over  to  the  Crim- 
inal Court  of  Record  for  furtiier  prosecution.  The  County  SoUcitor  al- 
most immediately  after  the  preliminary  hearing  filed  information  against 
said  agent  under  the  charge,  and  he  was  placed  imder  a  new  bond  in 
the  same  amount.  His  case  is  to  be  taken  up  at  the  next  term  of  the 
Criminal  Court  of  Record  of  Orange  comity,  which  convenes  on  Septem- 
ber 15th  next. 

I  prefer  not  to  go  any  further  into  details  concerning  this  matter  as 
the  above  mentioned  emigrant  labor  agent  is  yet  to  be  tried  and  all  the 
evidence  to  be  used  against  him  will,  of  course,  be  introduced  before  the 
Court  at  his  trial,  and,  as  you  know,  constitutes  public  records.  One  of 
your  agents  should  be  present  at  this  trial  and  I  will  be  glad  to  see  that 
you  are  furnished  a  copy  of  the  transcript  of  the  proceedings.  I  think 
it  would  Ije  likewise  improper  for  me  to  reveal  information  obtained 
through  War  Manpower  Commission  channels  concerning  this  matter,  but 
I  am  glad  to  refer  you  to  the  following  officials  and  representatives  thereof 
for  your  further  Inquiry: 

General  William  C.  Rose,  Chief,  Administrative  Services,  Office  of 
the  Executive  Director,  War  Manpower  Commission,  Washington,  D.  C. 

Mr,  R,  W.  Robnett,  Farm  Placement  Supervisor,  War  Manpower 
Commission,  Tallahassee,  Florida, 

Dr.  B.  P.  Ashe,  Regional  Director,  War  Manpower  Commission, 
Atlanta,  Georgia. 

Mr.  George  Simmons,  Manager,  V.  S.  Employment  Service,  Orlando. 
Florida. 

Mr.  L.  S.  Rlckards,  Director,  U.  S.  Employment  Service  for  Florida. 
Tallahassee,  Florida. 

In  addition  to  procuring  the  arrest  of  the  agent  as  aforesaid.  I  also, 
in  connection  with  this  same  exodus  of  Florida  laborers,  took  the  initiative 
in  having  two  iiersons  arrested  in  Marlon  County  (at  approximately  the 
same  time  when  he  was  arrested),  who  were  seemingly  engaged  in  the 
same  recruiting  eflfort.  One  of  these  men  has  had  a  preliminary  hearing 
under  the  charge  and  has  been  bound  over  to  the  Circuit  Court  of  that 
county  for  prosecution.  I  am  not  informed  as  to  whether  his  trial  date 
has  yet  been  set  but  the  State  Attorney  of  the  Marion  County  circuit,  is 
the  prosecuting  officer  in  this  case.  The  other  man  has  never  been  appre- 
hended. There  was  also  a  second  warrant  issued  in  Orlando  for  the  arrest 
of  a  third  person,  who.  we  were  Informed,  was  working  with  said  emigrant 
labor  agent  and  made  arrangements  for  the  train  on  which  the  negroes 
were  sent  out  of  the  State.  This  third  person  was  a  special  representative 
of  the  soup  company.  His  warrant  Ukewise  has  not  been  served  as  we 
understand  he  left  the  State  about  the  time  the  train  left  on  July  31st  last. 

To  my  knowledge  these  four  persons  are  the  only  ones  who  have  been 
arrested  or  charged  with  any  violation  of  State  Law  in  this  matter. 
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1  personally  attended  the  prellminfiry  hearing  of  said  agent  and  par- 
ticipated in  its  conduct  and  will  personally  attend  his  trial.  His  prosecution 
is  directly  in  chaise  of  the  County  Solicitor  of  Orange  County. 

In  addition  to  the  foregoing  I  will  be  glad  to  give  you  for  your  examin- 
ation in  my  office  my  complete  file  on  this  case  and  from  it  you  may  obtain 
such  suggestions  as  it  affords  with  reference  to  conductiiig  your  further 
inquiry  into  this  matter. 

You  might  also  be  interested  in  the  objections,  filed  by  me,  to  the 
above  mentioned  labor  agent's  being  granted  a  business  agent's  license  for 
his  union.  He  had  a  hearing  before  the  State  Board  created  by  Chapter 
21968,  I^aws  of  Florida,  Acts  of  1943,  to  pass  on  these  applications  for 
business  licenses,  on  Friday,  the  3rd  of  September.  The  record  of  this 
hearing  has  not  yet  been  completed  but  as  soon  as  it  has,  I  will  tie  glad 
to  have  you  come  into  the  office  and  read  it.  This  Board  has  not  as  yet 
made  its  ruling  in  the  matter. 

All  my  actions  are  official  as  Attorney  General  in  connection  with  the 
foregoing  matters,  except  the  objections  filed  by  me  to  said  labor  agent's 
being  issued  the  business  agent's  license.  These  objections  were  interposed 
unofficially  in  my  capacity  as  a  citizen.  I  appeared  before  tlie  Board  and 
presented  testimony  and  support  otherwise  in  connection  with  these  ob- 
jections on  the  occasion  of  the  hearing  aforesaid. 


CHILD  LABOR 

July  20,  1943.— 043-170. 

FLORIDA  STATE  HOSPITAL— EMPLOYMENT  OP  MARRIED  MINOR 

QUESTION:  May  a  married  woman  only  sixteen  years  of  age  be 
employed  by  the  Florida  State  Hospital  in  view  of  the  prohibition  contained 
in  the  Child  Labor  Laws? 

To  Dr.  J.  H.  Therrell,  Sup f Tint endent,  Florida  State  Hotpital; 

Section  743.03,  Florida  Statutes,  1941.  provides  that  a  married  female 
minor,  whether  a  widow  or  not,  may  do  and  perform  all  acts,  matters  and 
things  that  she  could  do  if  she  were  twenty-one  years  of  age.  In  view  of 
this  provision,  several  of  the  prohibitions  contained  in  the  Child  lAbor 
Laws  do  not  apply  to  married  female  minors.  However,  Section  7  (2)  of 
Chapter  21996,  Acts  of  1943,  provides  that  no  minor  under  eighteen  years 
of  age,  whether  such  person's  disabilities  of  nonage  have  been  removed  by 
marriage  or  otherwise,  shall  be  employed,  permitted,  or  suffered  te  work 
in  any  place  of  employment,  or  at  any  occupation,  hazardous  or  Injurious 
to  the  life,  health,  safety  or  welfare  of  such  minor,  as  such  places  of  em- 
ployment or  occupation  may  be  determined  and  declared  by  the  Florida 
Industrial  Commission  to  be  hazardous  and  injurious  to  the  life,  health, 
safety  or  welfare  of  such  minor,  after  public  hearing  thereon,  and  after 
such  notice  as  the  Florida  Industrial  Commission  may  by  regulation  pre- 
scribe. 

I  am  not  advised  as  to  whether  or  not  the  Florida  Industrial  Commis- 
sion has  made  any  declarations  under  the  above  section  of  the  statutes. 
You  should,  I  believe,  notify  the  Florida  Industrial  Commission  of  the 
name,  age,  and  marital  status  of  your  prospective  employee,  together  with 
a  description  of  the  nature  of  the  place  and  type  of  work  she  will  be  ex- 
pected to  perform,  and  request  their  determination  as  to  whether  or  not 
such  employment  constitutes  hazardous  or  injurious  work  under  any 
declaration  or  rules  promulgated  by  the  commission. 
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September  16,  1944.— 044-274. 

MILK  DEUVERY— WORKING  ON  A  TR0CK 

QUESTION:  Does  the  employment  of  minors  under  sixteen  years  of 
age  to  deliver  milk  from  a  mtlk  truck  (which  milk  truck  such  minors  do 
not  operate  or  drive,  but  ride  thereon  from  house  to  house  in  delivery  of 
said  milk),  constitute  violation  of  Subsections  tl)  (a)  and  (1)  igt  at 
amended  Section  450.08,  Florida  Statutes,  1941,  (Section  7,  Chapter  21996, 
Acts  of  1943)? 

To  Hanfirahle  Dmud  Lang,  Workmen's  Compensation  DirtMion, 

Florida  InduittTinl  Commission: 

Said  Subsections  (D   (a)  and  (1)   (g)  are  quoted  as  follows: 

"(1)  No  minor  under  sixteen  years  of  age,  whether  such  per- 
son's disabilities  of  nonage  have  been  removed  by  marriage  or  other- 
wise, shall  be  employed,  permitted  or  suffered  to  work  in  the  follow- 
ii^  occupations:  (a)  In  connection  with  power- driven  machinery; 
.  ,  .  (g)  In  the  operation  of  a  motor  vehicle." 
It  is  noted  that  Subsection  (1)  (g)  amended  Section  450.08  C3)  (c), 
Florida  Statutes,  1941,  which  provides  as  follows: 

"(3>  No  minor  under  eighteen  years  of  age  shall  be  employed, 
permitted,  or  suffered  to  work:  .  .  .  (c>  In  the  operation  of  a  motor 
vehicle,  or  as  a  helper  thereon." 

On  July  29,  1941,  this  office  issued  an  opinion  with  respect  to  milk 
truck  drivers'  helpers  under  sixteen  years  of  age  in  relation  to  Section  18, 
Chapter  18413,  Acts  of  1937.  In  dealing  with  that  matter  the  opinion  dealt 
also  with  amended  Section  12.  Chapter  20955,  Acts  of  1941,  which  contained 
the  above  quoted  Subsection  450.08  (3)  (c).  At  that  time  the  quoted  words 
"or  as  a  helper  thereon"  had  not  been  deleted  from  the  law.  The  holding 
of  that  opinion  was  that  employment  of  such  minors  in  said  service  did 
violate  the  provisions  of  the  Child  Labor  Laws  (see  page  601,  Biennial 
Report  of  the  Attorney  General,  1941-42). 

In  view  of  the  present  wording  of  the  quoted  provisions  of  the  Child 
Labor  Law,  in  my  opinion,  the  above  question  is  properly  answered  as 
follows: 

Since  said  Subsection  (D  (a)  prohibits  the  employment  of  such 
minors  "in  connection  with  power-driven  machinery"  and  said  Subsection 
(D  fgi  prohibits  their  employment  "In  the  operation  of  a  motor  vehicle," 
it  seems  reasonable  to  assume  that  since  motor  vehicles  are  particularly 
named  in  this  Subsection  (1),  the  terms  "power-driven  machinery"  were 
not  intended  to  be  construed  in  this  connection  as  including  a  "motor 
vehicle."  Hence,  the  employment  of  such  minors  under  the  situation  con- 
templated by  the  above  question  is  not  prohibited  by  or  in  violation  of 
either  Subsection  (1)  (a>  or  (1)  (g)  of  amended  Section  450.08  (Section 
7,  Chapter  21996.  Acts  of  1943). 


November  13,  1944.— 044-322. 

SCHOOL  ATTENDANCE  AND  CHILD  LABOR 

QUESTION:  1.  Under  Section  232.07  and  Section  450.04,  Florida 
Statutes.  1941,  as  amended,  may  an  employment  certificate  be  issued  to 
permit  a  person  between  fourteen  and  sixteen  years  of  age  to  work  during 
school  hours  when  such  person  has  not  completed  the  eighth  grade? 

2,  Does  Section  450.03  as  amended  mean  that  a  person  under  fourteen 
years  of  age  is  not  to  be  permitted  to  work  at  any  time  during  school  hours 
in  any  occupation? 
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3.  Does  Section  450.03  as  amended  mean  that  a  person  under  fourteen 
years  of  age  is  not  to  be  permitted  to  work  at  any  time  tn  any  hazardous 
occupation? 

4.  Does  Section  450.03  as  amended  mean  that  persons  between  four- 
teen and  sixteen  years  of  age  who  are  eligible  for  employment  certiflcatea 
permitting  them  to  work  during  school  hours  may  not  be  employed  in  any 
hazardous  occupation? 

5.  If  a  person  between  sixteen  and  eighteen  years  of  age  applies, 
under  Section  232.08.  for  an  age  certificate,  for  employment  in  an  occupa- 
tion which  is  definitely  hazardous,  such  as  the  manufacture  of  explosives 
or  the  operation  of  power-driven  machinery,  may  the  County  Superintend- 
ent refuse  to  issue  the  certiflcate  unless  the  Florida  Industrial  Commission 
has  recognized  the  occupation  as  hazardous  and  has  given  a  notice  to  that 
eSect,  as  provided  by  Section  450.08  as  amended? 

To  Honorable  Colin  EtigUth.  State  Superintendent  of  P^btie  Inetruction : 

1.  Answering  your  first  question.  Section  232.07  requires,  among  other 
things,  before  a  certiflcate  may  be  issued,  a  statement  by  the  school  prin- 
cipal or  the  teacher  in  charge  of  the  last  school  attended  by  the  child,  that 
the  child  has  completed  the  eighth  grade  or  its  e<iuivalent.  etc.  Accord- 
ingly, the  employment  certificate  may  not  be  Issued  to  a  person  between 
fourteen  and  sixteen  years  of  age  who  has  not  completed  the  eighth  grade 
or  its  equivalent.  Section  450.04  as  amended  does  not  affect  your  Question 
because  that  section  applies  only  to  special  certificates  of  employment 
dui-ing  vacation  or  out-of-school  hours. 

2.  Answering  your  second  question,  neither  Section  450.03  as  amend- 
ed, nor  any  other  statute,  permits  employment  of  a  minor  under  fourteen 
years  of  age  during  school  hours  in  any  occupation.    It  is  true  that  Section 

4 50 .02  as  amended  reads  in  part: 

"No  provision  of  this  law.  except  those  provisions  relating  to 
employment  certificates,  shall  apply  to  any  minor  employed  or  en- 
gaged in  domestic  or  farm  work  in  connection  with  his  own  home 
and  directly  for  his  parents,  when  the  public  schools  are  in  session." 

The  apparent  confiict  between  that  provision,  on  the  one  hand,  and  Section 

450.03  and  the  compulsory  school  attendance  statute,  on  the  other,  is 
avoided  by  construing  the  words  "when  the  public  schools  are  In  session" 
in  Section  450.02  as  amended,  to  mean  nonschool  hours  during  a  school 
term;  in  other  words,  the  minor  under  fourteen  must,  in  any  ca.<ie,  attend 
school  during  school  hours  and  may  not  engage  in  any  work,  even  domestic 
or  farm  work  in  connection  with  his  own  home  and  directly  for  his  parents. 
during  school  hours  in  a  school  term,  but  he  may  perform  such  domestic 
and  farm  work  during  a  school  term  in  nonschool  hours.  I  think  that  was 
the  intention  of  the  Legislature  in  amending  Section  450.02. 

3.  It  is  my  opinion  that  Section  450.03  prohibits  the  employment  of 
a  minor  under  fourteen  years  of  age  at  any  time  In  any  hazardous  occu- 
pation.   This  is  in  answer  to  your  third  question. 

4.  Answering  your  fourth  question,  it  is  my  opinion  that  only  those 
hazardous  occupations  mentioned  in  Section  450.03  and  Section  450.08 
are  prohibited  to  minors  between  the  ages  of  fourteen  and  sixteen.  In 
other  words,  the  prohibition  seems  to  be  limited  to  the  named  hazardous 
occupations. 

5.  Answering  your  fifth  question,  our  statutes  require  school  attend- 
ance only  to  the  age  of  sixteen  years.  Section  232.08  does  not  relate  to 
the  kind  of  employment  in  which  the  child  may  he  engaged.  It  merely 
provides  a  convenient  method  of  determining  the  age  of  the  child  when 
he  wishes  to  apply  for  employment.  For  this  reason,  it  is  my  opinion  ttiat 
the  County  Superintendent  may  not  lawfully  refuse  to  issue  the  age  certifl- 
cate. The  statute  Imposes  no  duty  on  the  County  Superintendent  beyond 
the  Issuing  of  the  age  certificate,  but  if  a  child  between  sixteen  and  eighteen 
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years  of  age  proposes  to  work  m  one  of  the  hazardous  occupations  men- 
tioned in  your  question  or  other  employment  which  the  Superintendent 
deems  hazardous,  I  think  he  should  so  notify  the  minor,  his  parents,  the 
employer,  and  the  Florida  Industrial  Commission,  perhaps  requesting  the 
latter  to  maice  a  determination  and  declaration  as  contemplated  by  Section 
450.08  in  regard  to  employment  of  that  nature  by  minors  under  eighteen 
years  of  age, 

August  1,  1944.— 044-221. 

WHOLESALE  LIQUOR  DEALER— EMPLOYME3NT  OP  MINOR 
UNDER  SIXTEEN 

QUESTION:  1.  May  a  child  under  sixteen  years  of  age  be  lawfully 
employed  in  the  office  of  a  dealer  who  handles  liquor  on  a  wholesale  l^asls? 

2.  Should  the  County  Superintendent  issue  an  employment  certificate 
to  the  child? 

To  Honorable  Colin  English.  State  Superinteadsnt  of  Public  Imtruction: 

Section  450.23,  Florida  Statutes,  1941,  as  amended  by  Chapter  21998. 
Acts  of  1943,  is  as  follows: 

"No  person  under  twenty -one  years  of  age,  whether  such  per- 
son's disabilities  of  nonage  have  been  removed  by  marriage  or  other- 
wise, shall  be  employed,  permitted  or  suffered  to  work  in,  about,  or 
in  connection  with,  any  pool  room,  billiard  room,  brewery,  saloon, 
barroom,  or  any  place  where  Intoxicating  liquors  are  manufactured 
or  sold;  provided,  however,  this  section  shall  not  apply  to  profes- 
sional entertainers  between  the  ages  of  eighteen  and  twenty-one 
years  who  are  not  in  school  or  to  drug  stores  or  grocery  stores  which 
have  obtained  a  license  to  sell  beer  and  wine,  and  where  such  sales 
are  made  for  consiraiption  off  the  premises  only;  and  provided  fur- 
ther, this  section  shall  not  prohibit  the  employment  of  bellboys, 
elevator  boys  and  others  under  the  age  of  twenty-one  years  in 
hotels  where  such  employees  are  engaged  in  work  apart  from  the 
portion  of  the  hotel  property  where  alcoholic  beverages  are  offered 
for  sale  for  consumption  on  the  premises." 

The  amendment  of  1943  relaxed,  to  some  extent,  the  strictness  of  the 
statute,  but  after  a  careful  study,  I  am  of  the  opinion  that  such  employ- 
ment would  not  be  lawful  and  accordingly  the  County  Superintendent 
should  not  issue  the  certificate. 


CHAPTER  XXIV 
PROFESSIONS  AND  VOCATIONS 

BASIC  SCIENCE  LAW 

April  24,  1944.— 044-139. 

AliEENS— EXAMINATION 

QUESTION  •  May  the  State  Board  of  Examiners  in  the  Basic  Sciences 
admit  to  examination  a  citizen  of  a  foreign  country  with  the  understanding 
that  no  grades  will  be  given  htm  until  he  becomes  a  naturalized  citizen  of 
the  United  States,  which  he  expects  to  become  shortly  after  being  admitted 
to  examination  by  the  Board? 

To  Honorable  John  P.  Conn,  Seerstarif,  State  Board  of  Examiner* 
in  the  Batic  flei^ntet.  Be  Land,  Florida: 

This  question  is  answered  by  Section  456.10,  Florida  Statute,  1941, 
which  reads  in  part: 

"No  person  shall  be  eligible  for  examination  for  a  certificate  of 
proficiency  in  the  basic  sciences  until  he  shall  have  furnished  satis- 
factory evidence  to  the  board  that  he  is  a  citizen  of  the  United 
States  of  America  ..." 

In  view  of  the  restrictive  provisions  of  the  law  quoted  above  the 
applicant  would  not  be  eligible  for  examination  by  your  Board  until  the 
moment  he  became  a  naturalized  citizen  of  the  United  States  and  it  fol- 
lows that  the  plan  suggested  for  withholding  his  grades  until  he  became 
a  naturalized  citizen  is  likewise  not  authorized  by  law  since  there  Is  no 
authority  to  admit  him  to  examination  at  all  until  he  attains  the  status 
of  a  citizen  of  the  United  States. 

February  26,  1943.— 043-63. 

EXAMINATION — CITIZENSHIP  REQUIREMENTS 

QUESTION:  May  a  Canadian  who  has  taken  out  his  first  naturali- 
zation papers  be  permitted  to  stand  the  basic  science  examination,  such 
person  desiring  to  become  licensed  by  the  State  Medical  Board,  which 
Board  admits  to  its  examinations  those  candidates  who  have  taken  out 
first  papers? 

To  Honorable  John  F.  Conn,  Seeretarif,  State  Board  of  E^mmmer* 
in  the  Baeie  SeiencM,  DeLand,  Florida: 

The  State  Medical  Board  is  permitted  to  admit  to  Its  examination 
persons  who  are  not  citizens  of  the  United  States,  laecause  Its  statute  pro- 
vides that  an  applicant  for  license  from  that  Board  must  be  either  a  citizen 
of  the  United  States  or  must  have  declared  his  tatention  of  becoming  such 
citizen;  whereas  the  Basic  Science  Statute  permits  only  those  who  are 
citizens  of  the  United  States  to  be  examined  in  the  basic  sciences  by  your 
Board. 

I  realize,  of  course,  that  there  is  during  this  emergency  an  urgent  need 
for  doctors.  However,  the  Basic  Science  Statute  Is  very  clear  and  definite, 
and  admits  of  no  construction  which  would  permit  the  examination  of 
one  who  is  not  a  citizen  of  the  United  Stat«, 
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OSTEOPATHS 

March  24,  1944,-044-94. 

LICENSING— RELOCATED  PHYSICIANS 

QUESTION:  May  temporary  licenses  for  the  duration  of  the  war 
emergency  legally  be  issued  to  osteopathic  physicians  who  are  graduates 
of  recognized  Schools  of  Osteopathy  and  are  registered  In  states  other 
than  Florida,  to  practice  such  profession  in  this  state  under  procedure 
similar  to  that  by  which  physicians  practicing  medicine  have  been  per- 
mitted to  practice  in  this  state  for  the  duration? 

To  Dr.  Chitrlfit  C.  Tiniiall,  C'hnirmtni .  Stale  Board  of  Onletipalhic 
Mf'difnJ  fj^aniinerfi,  Kia^fimmfiPf  F  for  iff  it ; 

The  procedure  for  the  temporary  licensing  of  relocated  physicians 
practicing  medicine  is  briefly  as  follows:  The  Governor  issued  an  Execu- 
tive Order  to  the  State  Defense  Council  authoilzing  the  Council  to  issue 
temporary  licenses  for  the  duration  to  physicians  in  counties  where  the 
County  Medical  Association  has  certified  the  name  of  the  physician,  his 
qualifications  and  the  need  for  such  physician  in  the  county.  Such  pro- 
cedure was  approved  by  the  State  Board  of  Health,  the  State  Board  of 
Medical  Examiners  and  the  Board  of  Governors  of  the  Florida  Medical 
Association.  Each  physician  certified  must  be  approved  by  the  oflfice  of 
medical  procurement  and  assignment. 

I  see  no  reason  why  a  similar  procedure  could  not  be  set  up  to  license 
osteopathic  physicians  during  the  war  emergency.  It  will,  of  course,  be 
necessary  for  you  to  request  the  Governor  and  the  State  Defense  Council 
to  set  up  machinery  similar  to  that  used  for  licensing  medical  physicians. 
The  authority  to  set  up  such  procedure  is  conferred  upon  the  Governor 
and  the  State  Defense  Council  by  the  State  Defense  Council  statute.  The 
purpose  and  intent  of  the  statute,  among  other  things,  is  to  give  the  Gov- 
ernor and  the  Council  such  emergency  powers  during  the  war  as  may  be 
necessary  for  the  protection  of  the  health  of  civilians, 

CHIBOPBACTOBS 

August  14,  1943.— 043-207. 

RECIPROCAL  LICENSES— BASIC  SCIENCE  REQUIREMENTS 

QUESTION :  May  the  Florida  State  Board  of  Chiropractic  Examiners 
issue  reciprocal  licenses  to  nonresidents  who  meet  the  requirements  of  its 
law  and  who  come  from  states  having  basic  science  requirements  similar 
to  those  of  the  State  of  Florida? 

To  Dr.  Daiiwl  E.  Kiri:,  Prenidant.  Fforida  State  Board  of  Chiropractic 
B j'n ») !  n er it ,  JucfisoitTtlle.  F!<irid/t: 

Section  456.03,  Florida  Statutes,  1941,  provides  in  substance  that  no 
person  shall  be  granted  any  Ucense  to  practice  the  healing  art  or  any 
branch  thereof  until  he  has  presented  to  the  licensing  board  a  certificate 
of  proficiency  issued  by  the  Florida  Basic  Science  Board. 

The  Basic  Science  Law  of  this  state  contains  no  provision  authorizing 
either  the  Basic  Science  Board  or  any  other  licensing  board  to  waive  the 
foregoing  requirements  or  grant  reciprocal  certificates  of  proficiency  in  the 
basic  sciences.  Only  the  Florida  Basic  Science  Board  is  authorized  to 
pass  upon  the  basic  science  qualifications  of  applicants  for  licenses  to 
practice  the  healing  art  in  this  state. 

It  is,  therefore,  my  opinion  that  your  Board  is  not  authorized  to  issue 
reciprocal  licenses,  unless  the  applicant  for  such  license  presents  to  your 
Board  a  certificate  of  proficiency  issued  by  the  Florida  State  Basic  Science 
Board. 
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CHIROFODT 

November  7,  1944,-044-317, 

AUTHOBrry  of  chiropodists  to  prescribe  narcotic  drugs 

QUESTION:  Are  Chiropodists  authorized  by  the  Laws  of  the  State 
of  Florida  to  administer  and  prescribe  narcotic  drugs,  and  if  so,  to  what 

extent? 

To  Houorabte  M.S.  Dog»,  Director',  Stale  Burtan  of  Nareotict, 
Jacksonville,  Florida : 

Your  question  turns  upon  an  interpretation  of  Sections  398.02  (1), 
398.08  and  461.01,  Florida  Statutes,  1941.  The  first  two  sections  refer  to 
physicians  who  are  authorized  to  administer  narcotic  drugs  under  the 
State  Uniform  Narcotic  Drug  Law.  The  third  section  defines  the  practice 
of  chiropody. 

It  is  my  opinion  that  these  statutes  when  given  their  plain  meaning 
and  when  they  are  construed  together,  authorize  a  chiropodist  to  ad- 
minister or  prescribe  narcotic  drugs  to  the  extent  necessary  for  me<UcaI, 
surgical  and  palliative  treatment  of  ailments  of  the  human  foot  or  leg, 
except  the  amputation  thereof,  but  not  otherwise.  You  will  note  that 
Section  461.01  expressly  provides  that  the  practice  of  chiropody  shall 
include   (not  exclude)   the  use  and  prescription  of  local  anesthetics. 

So  long  as  a  chiropodist  honestly  and  legitimately  prescribes  narcotic 
drugs  within  the  limits  of  the  special  branch  of  the  medical  profession  in 
which  he  is  licensed  to  practice,  he  is  acting  within  the  authority  granted 
him  by  law. 

NATUROPATHY 

March  20,  1944.— 044-79. 

enforcement  op  educational  requirements 

QUESTION;  Are  the  educational  requirements,  contained  in  Section 
4,  Chapter  21707,  Laws  of  Florida,  1943  (Section  462.18,  1943  Supplement, 
Florida  Statutes,  1941 ) ,  constitutional? 

To  lir.  Thomas  W.  Bron*,  SerTetnTi/-Trf<i*ureT,  FfoHrfn  Stnte 
Board  of  NahirojMthie  E^taminem.  Miami,  Florida : 

This  raises  the  question  of  the  constitutionality  of  Section  4  and  I 
must  advise  you  that  as  it  has  not  been  declared  unconstitutional  by  the 
courts,  ministerial  officers  must  obey  the  section  until  in  a  proper  pro- 
ceeding its  constitutionality  is  judicially  passed  upon,  or  it  is  repealed. 
Every  law  found  upon  the  statute  books  is  presumptively  consonant  with 
the  Constitution  until  declared  otherwise  by  the  courts. 

You  are  informed,  however,  that  If  the  Board  is  desirous  of  having 
the  constitutionality  of  the  questioned  section  resolved  this  may  be  properly 
deterroined  by  a  test  case,  or  by  a  declaratory  decree  as  provided  by 
Chapter  21820.  Acts  of  1943. 

September  18,  1943.— 043-257. 

PRACTICE  OF  MIDWIFERY 

QUESTION:  May  naturopatlis  render  midwifery  services  and  prac- 
tice obstetrics  under  Florida  Law? 

Tit  HonoTithle  Joufph  Miyaren,  TI illtliomuph  CoMnt^  War  Priet  and 
Rationing  Board,  Tampa,  Florida: 

Section  462.05,  Florida  Statutes,  1941,  specifically  refers  to  midwifery 
in  enumerating  the  courses  of  study  in  approved  Colleges  of  Naturopathy. 
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Section  462.11,  Florida  Statutes,  1941,  provides  that  doctors  of  naturo- 
pathy shall  observe  and  be  subject  to  all  state,  county  and  municipal  regu- 
lations in  regard  to  the  control  of  contagious  and  infectious  dis^ise,  the 
reporting  of  births  and  deaths,  etc. 

In  my  opinion,  the  foregoing  statutes  recognize  the  right  of  naturo- 
pattis  to  practice  midwifery,  and  require  them  to  report  all  births  in  which 
they  have  assisted. 

Section  457.91,  Florida  Statutes,  1941,  provides  that  no  person  other 
than  a  duly  registered  and  licensed  physician  shall  practice  midwifery 
unless  such  person  shall  be  duly  registered  as  a  midwife  with  the  State 
Board  of  Health. 

It  is  my  opinion  that  the  word  "physician"  as  used  in  the  foregoing 
statute,  is  broad  enough  to,  and  does,  include  duly  registered  and  licensed 
"naturopaths." 

Therefore,  it  is  my  opinion  that  a  duly  registered  and  licensed  naturo- 
path under  Florida  law  may  practice  midwifery. 

From  your  request,  it  does  not  appear  to  be  necessary  to  pass  upon  the 
right  of  naturopaths  to  practice  obstetrics,  since  they  are  authorized  to 
render  midwifery  services.  Therefore,  this  opinion  does  not  purport  to 
show  any  distinction  or  similarity  between  midwifery  and  obstetrics. 

OPTOMETRY 

July  7,  1944. — 044-184. 

PRESCRIPTION  OP  LENSES  BY  NATUROPATHIC  PHYSICIANS 

QUESTION:  May  naturopathic  physicians,  who  are  not  duly  licensed 
optometrists,  lawfully  prescribe  lenses  for  human  eyes? 

To  Dr.  Thomas  IF.  Evnris,  SecretaTif-Treaturer,  State  Baard  of 
NaturopatJiK  Examiners,  Miami,  Florida: 

In  view  of  the  provisions  of  Chapter  463,  Florida  Statutes,  1941,  regu- 
lating the  practice  of  optometry  in  this  State,  it  is  my  opinion  tliat  unless 
a  naturopathic  physician  has  been  duly  examined  by  the  State  Board  of 
Optometry  and  has  received  a  certificate  from  said  Board  to  practice 
optometry  in  this  state,  it  would  be  unlawful  for  him  to  undertake  to 
prescribe  lenses  for  human  eyes. 

Section  463.08  of  said  chapter  makes  an  exception  as  to  duly  licensed 
medical  physicians  and  sure  eons  and  they  are  not  precluded  by  said  chap- 
ter from  practicing  any  phase  of  optometry  in  this  state. 

April  22,  1943.— 043-102. 

REVOCATION  OF  LICENSE — PERSON  CONVICTED  OF  FELONY 

QUESTION:  A  person  duly  licensed  by  the  Florida  State  Board  of 
Optometry  to  practice  optometry  was  convicted  of  a  felony  for  which  he 
has  served  a  two  year  sentence  in  the  State  Prison.  Now,  about  one  year 
after  the  completion  of  his  sentence,  the  Board  has  not  revoked  his  license, 
and  sucli  person  is  demanding  a  renewal  of  such  license  under  appropriate 
portions  of  the  law  governing  the  Board. 

In  connection  with  the  foregoing  facts,  may  the  Board  at  this  time 
revoke  the  license  of  such  person,  based  upon  the  felony  conviction  above 
referred  to? 

To  the  Florida  State  Board  of  Optometry,  Tampa,  Florida : 

The  procedure  for  the  revocation  of  a  certificate  of  registration  granted 
by  your  Board  is  a  special  proceeding  prescribed  by  the  provisions  of  law 
relating  to  the  practice  of  optometry.    The  time  within  which  such  pro- 
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ceedings  shall  be  commenced  is  not  Umited,  The  object  of  the  law  Is  to 
prevent  immoral  or  dishonorable  persons  from  procuring  licenses  to  prac- 
tice optometry  in  this  state,  and  if  persons  having  licenses  are  found  to 
be  dishonorable,  then  their  licenses  might  be  revoked.  The  Statute  of 
Limitation  does  not,  in  my  opinion,  apply  to  such  revocation  proceedings. 
See  Section  58,  Volume  41,  Am.  Jr.  on  Physicians  and  Surgeons,  also  State 
Medical  Examining  Board  v.  Stewart,  46  Wash.  79,  89  Pac.  475. 

Our  Supreme  Court  has  held  that  a  pardon  panted  to  a  physician 

convicted  for  perjury  was  no  defense  to  a  proceeding  subsequently  insti- 
tuted before  the  Board  of  Medical  Examiners  to  revoke  the  physician's 
license.  See  Page  v.  Watson,  192  So.  205.  In  that  case  the  physician  was 
convicted  in  1929,  and  the  revocation  proceedings  in  question  appear  to 
have  been  held  in  1933.  The  Court  stated  in  its  opinion  that  the  pardon 
restored  petitioner's  rights  of  citizenship  but  that  it  did  not  restore  or 
affect  iiis  qualifications  or  his  character,  or  exempt  him  from  the  enforce- 
ment of  the  statute  authorizing  his  license  to  practice  medicine  to  be 
revoked.  In  your  present  problem,  you  are  not  faced  with  a  pardon  which 
might  restore  a  person's  rights  of  citizenship,  but  the  person  Ui  question, 
I  understand,  has  served  out  his  sentence,  which  fact  would  not  entitle  him 
to  any  more  consideration  tlmn  a  pardon  would. 

It  is  therefore  my  opinion  that  your  Board  may  proceed  to  institute 
revocation  proceedings  under  the  facts  set  out  in  your  request. 


January  20,  1944. — 044-22. 

SALE  OP  LENSES— PRESCRIPTION 

QUESTION:  Does  Chapter  21769.  Laws  of  Florida,  Acts  of  1943, 
prohibit  an  optician,  such  as  an  optical  company,  from  filling  prescrlptlDns 
written  by  a  nonresident  optometrist  or  eye  specialist? 

To  Honorable  L.  C.  Leedy,  Repretentatisg,  Oran^t  Counttf,  Orlando,  Florida: 

Section  1  of  said  chapter  defines  an  optician  to  be  a  person,  firm  or 
corporation  engaged  in  manufacturing,  processing  and  dispensing  lenses 
and  frames  for  spectacles,  without,  however,  engaging  in  the  diagnosis,  or 
determination  of  the  refractory  powers  of  human  eyes,  or  prescribing  lenses 
or  treatment  for  human  eyes.  Said  Section  declares  that  such  trade  or 
occupation  in  this  state  is  lawful.  Section  2  provides  that  opticians  shall 
pay  a  state  license  tax  of  510,00  and  a  county  license  tax  of  $5.00.  Section 
3  provides  that  opticians  shall  not  be  subject  to  the  jurisdiction  of  any 
board,  agency  or  commission  regulating  any  other  trade  or  profession; 
provided,  however,  that  if  an  optician  shall  also  engage  in  any  other  trade 
or  profession  besides  tiiat  of  an  optician  he  shall  comply  with  aU  laws 
applicable  to  such  other  trade  or  profession. 

It  is  my  opinion  therefore  that  there  is  no  prohibition  in  Chapter  21769 
preventing  opticians  from  simply  dispensing  or  selling  lenses  and  frames 
to  anyone  on  a  prescription  from  an  optometrist  or  eye  specialist  residing 
witiiin  the  State,  provided  that  in  making  such  sales  opticians  do  not  in 
any  manner  undertake  to  diagnose  or  examine  the  eyes  of  any  person  in 
coimection  with  a  sale,  or  imdertake  to  prescribe  any  lenses  for  any  person 
in  order  to  make  a  sale.  In  other  words,  where  a  person  orders  a  lens 
from  an  optician  in  this  state  by  means  of  a  prescription  from  a  nonresi- 
dent optometrist  or  eye  specialist,  there  appears  to  be  no  prohibition  in 
Chapter  21769  preventing  the  optician  from  merely  filling  the  prescription 
exactly  as  it  reads.  It  is  only  when  the  optician  undertakes  to  diagnose 
or  examine  eyes  or  prescribe  leases  therefor  that  he  violates  Section  1 
of  said  Chapter. 

You  will  note  also  that  opticians  defined  in  Chapter  21T69  are  not 
placed  under  the  Jurisdiction  of  any  State  Board. 
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December  19,  1944. — 044-347. 

STATE    BOARD    OF    OPTOMETRY— TRAVELING    EXPENSES 

OF  MEMBERS 

QUESTION:  What  amounts  are  allowable  to  the  members  of  the 
State  Board  of  Optometry  by  law  as  compensation  and  for  necessary 
actual  expenses? 

To  Dr.  IV.  F.  Humphriet.  Chmrntan,  Law  Enforcement  Committee, 
State  Board  of  Optometry,  Tampa,  Florida: 

It  is  my  opinion  that  under  Section  463.18,  Florida  Statutes,  1941, 
each  member  is  entitled  to  compensation  of  ten  dollars  per  day  for  each 
day  he  is  actually  engaged  in  the  duties  of  his  office,  and  with  the  excep- 
tion of  traveling  expenses,  he  is  entitled  to  actual  reimbursement  for  other 
incidental  expenses  such  as  clerical  help,  stationery,  etc.,  which  he  may 
legitimately  incur  in  the  performance  of  his  official  duties. 

No  obligations  for  such  expenses  should  be  incurred  without  previous 
express  auUiority  of  the  Board  duly  reflected  in  its  minutes. 

Expenses  for  traveling  should  be  allowed  as  authorized  by  Section 
112.06,  Florida  Statutes,  1941,  as  amended  by  Chapter  21913,  Laws  of 
Florida,  Acts  of  1943;  that  is  to  say,  $6.00  per  diem  for  subsistence  within 
the  State  or  $10.00  without  the  State  and  5c  per  mile  when  the  member 
is  traveling  in  his  privately  owned  car.  If  he  is  traveling  by  common  car- 
rier he  should  procure  the  usual  transjmrtation  request.  Chapter  21913 
is  a  subsequent  enactment  to  Section  463.19,  as  amended  by  Chapter  21792, 
Acts  of  1943.  It  is  a  complete  revision  of  the  subject  and  applies  to  all 
State  Officers,  including  your  Board,  Insofar  as  subsistence,  mileage  and 
transportation  allowances  are  concerned,  but  not  otherwise. 

The  fact  that  Section  463.18.  was  re-enacted  with  sl^ht  chaises  in 
Chapter  21792  by  the  1943  Legislature,  which  Chapter  took  effect  subse- 
quent to  Chapter  21913,  is  immaterial.  Chapter  21792  became  a  law  May 
22.  1943.  It  is  not  the  time  when  a  law  becomes  effective  that  governs 
insofar  as  repeals  are  concerned  but  the  time  when  it  becomes  a  law. 
Furthermore,  the  re-enactment  of  Section  463.18  without  change  of  its 
provisions  and  without  additional  ones  relating  to  allowance  of  expenses 
of  members  of  the  Board  does  not  make  the  same  a  new  enactment  as  to 
such  expenses,  but  merely  indicates  a  continuance  of  the  existli^  pro- 
visions, 

Chapter  21913,  Laws  of  Florida,  Acts  of  1943,  became  a  law  June  2, 
1943.  Expenses  of  your  board  members  should  be  paid  from  and  after 
June  2,  1943  as  outlined  above.  Prior  to  that  date  they  should  be  paid 
according  to  the  departmental  construction  of  Section  463.18,  previously 
obtaining. 

PARSING 

January  14,  1943. — 043-15. 

APPLICANTS— AGE  REQUIREMENTS 

QUESTION;  The  State  Board  of  Examiners  of  Nurses  will  hold  its 
examination  of  applicants  for  registration  as  nurses  on  March  22  and  23. 
One  of  the  applicants  will  be  twenty-one  years  of  age  on  March  28,  and 
if  not  permitted  to  take  the  examination  at  this  time  such  person  will 
have  to  watt  several  months  for  the  next  examination. 

In  connection  with  the  foregoing  facts,  may  applicants  for  registration 
as  nurses  be  permitted  to  stand  the  examination  prior  to  attaining  the 
age  of  twenty-one  years? 
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To  Mi»ii  Florence   V.  Moortt,  R.N..  Setretarif-Treaivrfr,  State  Board  of 
ExamineTH  of  Ifurtei,  iVinter  Park,  Florida: 

Section  464.04,  Florida  Statutes,  1941,  provides  that  each  applicant 
for  registration  shall  furnish  satisfactory  evidence  that  she  is  twenty -one 
years  of  age,  of  good  moral  character  and  has  graduated  from  a  school 
tor  nurses  connected  with  a  hospital  approved  by  the  State  Board  of 
Examiners  of  Nurses. 

Section  464.09.  Florida  Statutes,  1941.  provides  that  before  any  person 
shall  be  given  a  certificate  of  registration  as  a  nurse,  such  person  shall 
be  required  to  take  an  examination  from  the  State  Board  to  determine 
her  qualifications  as  a  trained  nurse. 

The  statutes  contain  no  requirements  that  applicants  for  examination 
by  your  Board  shall  have  attained  the  age  of  twenty-one  years.  The 
statutory  requirement  is  that  applicants  for  registration  as  trained  nurses 
must  have  attained  the  age  of  twenty-one  years,  and  one  who  has  applied 
for  such  registration  continues  to  be  an  applicant  until  your  Board  has 
finally  acted  upon  such  application,  or  until  such  application  has  been 
withdrawn. 

The  qualifications  for  registration,  in  my  opinion,  have  nothing  to  do 
with  the  qualifications  for  taking  the  examination.  So  long  as  the  appli- 
cant meets  the  quaUflcations  for  registration  prior  to  the  time  the  certifi- 
cate of  registration  is  issued,  and  has  previously  thereto  satisfactorily 
passed  an  examination  to  determine  her  qualifications  as  a  trained  nurse, 
such  applicant  may  be  registered.  A  person  might  make  application  to 
take  yoiir  examination  several  months  prior  to  the  date  of  examination, 
and  at  the  time  of  making  the  application  be  a  person  of  good  moral 
character,  but  might,  even  after  passing  the  examination,  but  before  being 
granted  a  certificate,  become  such  a  moral  derelict  as  to  Justify  the  Board 
In  refusing  to  register  her.  Therefore,  it  seems  to  me  to  be  clear  that  the 
statutory  oualiflcations  of  applicants  for  registration  should  be  applied  at 
the  time  the  registration  certificates  are  iSsued.  and  In  my  opinion  you 
may  permit  those  who  have  not  yet  attained  the  age  of  twenty-one  to 
take  the  examination  and  register  them  as  trained  nurses  in  due  course 
thereafter,  if  at  that  time  they  meet  the  statutory  requirements  as  to 
qualifications. 

August  28,  1943.-043-222. 

BOARD  OP  EXAMINERS — COMPENSATION 

QUESTION:  1.  Where  members  of  the  Board  of  Examiners  have 
been  charging  at  the  rate  of  $5.00  a  day  for  compiling  questions  and 
answers  for  each  examination  given  by  the  Board,  should  such  charge  be 
made  as  an  expense  or  as  salary? 

2.  Are  board  members  entitled  to  compensation  for  days  en  route  to 
and  from  board  meetings  In  addition  to  the  usual  travel  allowance? 

To  3fi>it  Florenre  V.  Mnore,  R.N..  SeFri>tarii'TTfa$vrfr.  State  Board  of 
Examiner*  nf  Nttrten.  Winter  Park,  Flnrida: 

Section  464.04.  Florida  Statutes,  1941,  provides  as  follows: 

"The  salary  of  the  secretary  of  the  state  board  of  examiners 
for  nurses  shall  be  fixed  by  the  board  and  shall  be  not  less  than  one 
hundred  nor  more  than  twelve  hundred  dollars  per  annum,  payable 
monthly  upon  requisition  to  the  comptroller  out  of  the  funds  known 
as  the  state  board  of  nurses'  funds.  The  other  members  of  the  board 
shall  receive  five  dollars  per  day  for  each  day  actually  engaged  in 
attendance  upon  the  meetings  of  said  board,  and  al!  necessary  ex- 
penses incurred  while  looldng  after  the  business  of  the  board.  All 
of  the  expenses  of  the  board  including  salaries  shall  be  paid  from 
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moneys  received  as  fees  under  the  provisions  of  this  chapter  upon 
vouchera  itemized  and  certified  to  the  comptroller." 
From  the  above  quoted  statute  it  appears  that  the  per  diem  allowance 
is  in  addition  to  all  necessary  expenses  and,  therefore,  in  my  opinion, 
would  constitute  compensation  for  personal  services  and  should  be  re- 
ported as  salary. 

You  have  not  requested  it  and  I  am  not  passing  upon,  in  this  opinion, 
whether  or  not  an  allowance  of  $3.00  per  day  can  be  made  for  compiling 
Questions  and  answers  for  each  examination  where  this  worls:  is  not  done 
wliiie  in  attendance  at  meetings  of  the  Board. 

With  reference  to  your  second  question,  it  is  my  opinion  that  board 
members  are  entitled  to  the  $5,00  per  diem  allowance  for  days  en  route 
to  and  return  from  board  meetings.  In  many  Instances  it  might  be  nec- 
essary for  a  board  member  to  devote  a  major  portion  of  two  days  in  travel- 
ing to  and  from  a  meeting  of  the  Board,  I  do  not  believe  it  was  the  Inten- 
tion of  the  Legislature  that  board  members  should  give  their  time  in  this 
manner  without  compensation  and  merely  be  reimbursed  for  their  actual 
traveling  expense. 

May  31,  1943.— 043-124. 

BOARD  OF  EXAMINERS— EXAMINATIONS 

QUESTION:  Must  all  members  of  the  Board  of  Examiners  of  Nurses 
be  present  while  examinations  are  given,  and  is  it  necessary  to  have  a 
board  meeting  before  examinations? 

To  Miss  Florence  V.  Moore,  R.N,,  Sfcretarif-TTe€umrer,  State  Board  of 
Examiner  I  of  Nurse»j  Winter  Park,  Florida: 

The  statute  requires  that  the  State  Board  of  Examiners  for  Nurses 
shall  meet  for  the  purpose  of  holding  examinations  not  less  than  once 
in  each  year,  at  such  time  and  place  as  it  may  determine,  and  at  such 
meetings  the  Board  shall  examine  all  applicants  who  meet  the  require- 
ments of  the  law. 

The  statute  also  provides  that  three  memliers  of  the  Board  shall  con- 
stitute a  quorum. 

It  is  my  opinion,  in  view  of  the  foregoing  provision  of  the  statute, 
that  examinations  must  l>e  held  by  at  least  a  quorum  of  the  Board.  Any- 
thing less  than  that  would  not  constitute  the  Board,  and  the  statute  spe- 
cifically provides  that  the  Board  shall  hold  the  exammattons.  The  stataite, 
in  my  opinion,  contemplates  a  meeting  of  the  Board  at  the  time  of  the 
holding  of  examinations. 

September  12,  1944.— 044-269. 

BOARD  OF  EXAMINERS— PRESENCE  OF  NONMEMBBRS 

AT  MEETINGS 

QUESTION:  1.  Are  business  meetings  of  the  Florida  State  Board 
of  Examiners  of  Nurses  open  to  anyone  who  is  not  a  member  of  the  Board? 

2.  May  one  who  is  not  a  member  of  the  Board  assist  In  giving  examin- 
ations, or  even  attend? 

3.  May  one  who  is  not  a  member  of  the  Board  represent  the  Board 
in  any  state  aSairs,  with  expenses  and  salary  to  be  paid  by  the  Board? 

To  Jffjfd  Florence  V.  Moon?,  U.JV.,  SerTetar^-Treanurer,  State  Board  of 
Examiners  of  Nitrtes,  Winter  Park,  Florida: 

With  reference  to  the  first  question  posed  above,  you  are  advised  that 
nowhere  in  our  statutes  does  there  appear  authority  for  excluding  the 
public  from  ordinary  business  meetings  of  the  Board.    A  public  body,  con- 
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sisting  of  several  persons,  which  is  authoirizsd  to  perform  acts  of  a  public 
nature,  and  to  which  public  duties  are  intrusted,  should  perform  such 
duties  in  a  public  manner  and  without  obstruction  to  anyone's  attendance. 
There  is  no  intention,  however,  that  the  Board  be  annoyed  and  hampered 
in  performing  its  public  duties.  I  presume  that  it  would  be  difficult  for 
the  general  public  to  become  aware  of  the  date,  time  and  place  set  for  its 
ordinary  business  meetings,  since  the  law  does  not  make  It  mandatory 
for  public  notice  to  be  given. 

Passing  to  your  second  question,  it  is  the  legal  duty  of  the  Board 
itself,  a  quorum  being  present,  to  hold  examinations,  and  the  power  to 
delegate  this  obligation  does  not  appear  in  the  Nursing  Law,  although 
mere  clerical  assistance  would  appear  permissible.  1  do  not  see  how  any 
harm  could  arise  from  the  attendance,  at  an  examination,  of  one  not  a 
member  of  the  Board,  although  the  attendance  of  persons  not  taking 
examinations  or  who  are  not  board  members  would  seem  unadvisable, 
and  should  be  limited. 

In  answer  to  your  third  query,  it  is  not  clear  Just  what  is  meant  by 
"state  affairs,"  but  the  power  to  appoint  someone  to  perform  the  duties 
imposed  by  law  upon  the  President,  Secretary,  Treasurer  or  Training 
School  Inspector  is  not  found  in  the  law.  Until  It  is  made  plain  to  me 
what  the  said  term  embraces.  I  am  unable  further  to  answer  this  Question. 


May  31,  1943.— 043-132. 

BOARD  OP  EXAMINERS— REQUIREMENTS  FOR  GRADUATION 

QUESTION:  During  the  emergency.  State  Boards  are  giving  exam- 
inations to  nurses  who  have  completed  their  theory  and  lack  not  more 
than  ninety  days  of  completing  the  prescribed  course  of  practice  training. 
and  many  of  the  hospitals  and  training  schools  are  havir«  graduation 
early  this  year. 

1.  In  connection  with  the  foregoing,  may  a  student,  after  appearing 
for  public  graduation,  resign  from  the  School  of  Nursing  and  demand  her 
signed  diploma? 

2.  May  a  student  nurse  who  has  written  and  passed  the  examination 
given  by  the  Florida  State  Board  demand  a  license  from  the  Board,  even 
though  she  has  not  finished  her  three  years'  training? 

To  MU»  Florence  V.  Moore,  RJf„  8eeretari/-Trea*urer,  Statt  Board  of 
Bxamineri  of  !fur*e*.  Whiter  Park,  Florida: 

1.  It  is  my  opinion  that  training  schools  may,  if  they  desire,  hold 
their  graduations  prior  to  completion  of  the  prescribed  period  of  training 
and  condition  the  granting  of  diplomas  upon  the  completion  of  the  pre- 
scribed period  of  training. 

2.  It  is  my  opinion  that  under  the  facts  outlined  above,  your  Board 
may  hold  examinations  for  studeat  nurses  who  have  completed  their 
theory  but  who  lack  a  few  weeks  of  completing  their  practice  training, 
and  withhold  licenses  to  such  persons  who  successfully  passed  the  examina- 
tion until  they  have  completed  the  prescribed  period  of  training  approved 
by  your  Board. 


May  29,  1943.— 043-122. 

BOARD  OP  EXAMINE31S— SALARIES:  EXPENSES 

QUESTION:    Who  should  sign  vouchers  and  requisitions  for  pay- 
ment of  the  exi>enses  of  the  Board  of  Examiners? 
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To  Miig  Floffuce   J'.  Mnore,  R.N,,  Secreldrt/'Treanvrer,  State  Board  of 
Examiner*  of  Tfumes,  Winter  Park,  Florida: 

The  members  of  your  Board  are  public  officers  and  under  the  law 
may  sign  their  own  salary  and  expense  vouchers  and  requisitions.  The 
Board  may,  by  appropriate  action,  authorize  the  Secretary,  Treasurer,  or 
some  other  member  to  sign  vouchers  and  requisitions  for  the  general 
expenses  of  the  Board.  Since  your  Board  does  not  meet  frequently,  and 
therefore  would  not  be  in  a  position  to  approve  every  expenditure  before 
requisitioning  payment  therefor,  the  Board  may,  by  appropriate  resolution 
spread  upon  its  minutes,  authorize  some  officer  or  member  of  the  Board 
to  requisition  payment  of  fixed  expenses  such  as  salaries  of  employees  and 
regular  office  expenses.  Unusual  expenditures,  however,  should  be  ap- 
proved by  the  Board,  and  may  be  submitted  to  the  various  members  of  liie 
Board  by  the  Secretary  for  their  individual  approval  while  the  Board  is 
not  in  session. 

May  31,  1943.— 043-123. 

CITIZENSHIP  REQUIREMENT  FOR  REGISTRATION 

QUESTION:  May  the  Florida  State  Board  of  Examiners  of  Nurses 
register  a  qualified  nurse  from  England  who  is  at  present  in  the  State  of 
Florida  and  has  appUed  for  registration?  May  the  Board  issue  a  temporary 
license  to  such  person? 

To  3fi»s  Florence  V.  Moore,  R.If,.  S^rrntary-Treaatirer,  Statu  Board  of 
Exnminerir  of  ?^urepg.  Winter  Parfc^  Florido: 

A  temporary  permit  to  practice  nursing  may  be  Issued  by  the  Secretary 
of  your  Board,  which  permit,  however,  is  valid  only  from  the  date  issued 
until  the  next  meeting  of  the  Board. 

The  law  contains  no  provision  with  reference  to  citizenship.  If  the 
party  in  question  has  graduated  from  a  school  for  nurses  connected  with 
a  hospital  approved  by  a  board  corresponding  to  your  Board,  and  meets 
the  other  requirements  for  examination,  then  you  may  examine  such 
person  and  issue  a  license  if  such  person  successfully  passes  the  examlna- 
tion. 

Furthermore,  It  is  my  opinion  tliat  you  may  register  such  a  person 
without  an  examination  if  the  Board  Is  satisfied  that  said  person  is  a  regis- 
tered nurse  under  the  law  of  another  jurisdiction  having  requirements 
equivalent  to  those  of  Florida. 

July  5,  1944.— 044-192. 

NURSES— PAYMENT  OF  BACK  FEES  AFTER  DISCHARGE 

QUESTION:  Will  nurses  in  the  armed  services  be  required  to  pay 
back  fees  when  they  are  reinstated  after  their  discharge? 

To  Mist  Florence  V.  Moore,  R.W..  Secret arti-Tretiimrer,  Stnte  Board  of 
Exit  miners  of  Tfumef.  Winter  Park',  FJoridn: 

The  1943  Legislature,  by  Chapter  21885.  provided  that  any  member 
of  the  armed  forces  who,  at  the  time  of  his  becoming  such  a  member, 
was  in  good  standing  with  any  Florida  administrative  board  and  was 
entitled  to  practice  or  engage  in  his  profession  or  vocation  In  Uiis  state 
should  be  kept  in  good  standing  by  such  board  without  registering  or 
paying  dues  or  fees  as  long  as  he  was  in  the  armed  forces  on  active  duty 
and  for  a  period  of  six  months  after  his  discharge  therefrom. 

An  implication  of  the  term  "good  standing"  Is  the  payment  of  fees, 
dues  or  assessments,  and  the  Act  above  requires  an  administrative  board 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL,  409 


to  keep  its  registrants,  now  serving  out  country,  in  good  standing,  spectflc- 
ally  mentioning  without  payment  of  dues  or  fees. 

Therefore,  it  is  my  opinion  that  the  intent  of  the  Legislature  was 
that  your  Board  must  not  reqiiire  the  payment  of  any  back  dues  or  fees 
from  nurses  upon  their  discharge  from  active  duty  nor  may  it  exact  any 
dues  or  fees  for  a  period  of  six  months  thereafter. 

October  19,  1944.— 044-305, 

REGISTRATION  OP  ALIEN  OR  IMMIGRANT  NURSES 

QUESTION:  Are  nurses,  whose  importation  from  Cuba  was  arranged 
by  a  private  hospital,  subject  to  the  provisions  of  the  act  for  the  regis- 
tration of  nurses? 

To  MUs  Florence   V,  Mourn,  R.N.,  Secret^ry-Treaimrer,  State  Board  of 
Exatninert  of  Nurtet,  Winttir  Park,  Florida: 

It  appears  that  there  has  been  a  recent  importation  of  a  number  of 
Cuban  nurses,  who  are  now  employed  at  a  certain  hospital  in  Dade  County. 
My  investigation  of  this  matter  shows  that  up  until  recently  there  were 
seventeen  Cuban  nurses  employed,  ten  of  whom  were  admitted  at  Miami 
temporarily  for  one  year  to  work  as  staff  nurses  at  the  hospital,  and  one 
of  these  ten  returned  to  Cuba  on  October  5th.  The  other  seven  were  ad- 
mitted for  permanent  residence,  they  being  in  possession  of  immigration 
visas. 

None  of  these  nurses  was  imported  by  the  War  Manpower  Commis- 
sion or  by  the  Immigration  and  Naturalization  Service.  A  recent  utiliza- 
tion siirvey  completed  by  the  War  Manpower  Commission  Indicated  a 
shortage  of  nurses,  and  no  doubt  it  was  concluded  that  WMC  was  instru- 
mental in  the  hnportation.  Existing  laws  and  regulations  permit  any 
aUen  to  enter  the  United  States,  if  he  or  she  can  comply  with  the  physical, 
mental  and  other  requirements  set  forth  in  the  immigration  statutes. 

It  appears,  from  information  furnished  this  office,  that  a  serious 
shortage  of  nurses  existed  in  Dade  County  and  the  War  Manpower  Com- 
mission, at  the  request  of  various  hospitals  in  that  county,  conducted  a 
survey  which  showed  that  the  hospitals  were  short  170  nurses.  The  offi- 
cials of  the  particular  hospital  mentioned  arranged  with  nospitats  in 
Cuba  for  the  seventeen  individuals  involved. 

Ordinarily,  corporations,  companies.  Institutions  or  individuals  are 
forbidden  to  import  any  type  of  skilled  or  unskilled  alien  labor,  except  the 
few  exempt  classes  listed  in  Section  3  of  the  Immigration  Act  of  1917. 
Among  these  exempted  classes  are  professional  nurses,  but  this  relates  to 
Immigration  Laws  and  not  to  State  Nursing  Law  registration  requirements. 

It  is  my  opinion  that  the  State  Nursing  Law  is  applicable  to  these 
aUen  or  immigrant  nurses,  and  that  they  are  subject  to  the  registration 
requirements.  However,  tt  would  seem  advisable  that,  in  view  of  the  acute 
shortage  that  Is  alleged  to  exist,  steps  should  be  taken  to  give  special  per- 
mits to  practice  in  this  area.  Initial  steps  for  this  purpose  should  be 
instituted  through  the  Florida  State  Defense  Council,  which  has  broad 
powers  in  time  of  emergency  or  public  need.  Such  a  plan,  you  are  advised, 
was  recently  worked  out  for  the  medical  profession,  which  also  found 
itself  with  a  severe  shortage  of  available  members. 

November  19,  1943.— 043-312. 

TRAINING  SCHOOLS— INSPECTION 

QUESTION:  May  a  member  of  your  Board  in  the  vicinity  of  each 
training  school  be  called  upon  to  go  with  the  inspector  of  schools  to  aid 
in  the  inspection  of  such  school,  and,  if  so,  to  what  salary  per  diem  or 
other  expanse  would  such  member  be  entitled? 
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To  Miti  Florence   V.  Moore,  R.N.,  Secretary-Treasurer,  State  Board  of 
Examiner)  of  Nurtet,  Winter  Park,  Florida: 

While  the  statute  makes  the  Secretary -Treasurer  of  your  Board  "an 
inspector  of  training  schools  for  nurses,"  it  does  not  make  her  the  ex- 
clusive inspector  of  such  schools,  and  in  my  opinion  the  duty  of  inspecting 
and  reg^istering  training  schools  rests  primarUy  upon  the  Board,  and,  if 
the  Board  deems  necessary  and  advisable,  it  may  call  upon  its  individual 
members  to  participate  in  the  inspection  of  such  trairdng  schools. 

Such  a  member,  however,  would  not  t)e  entitled  to  the  $5  per  diem 
allowed  by  your  Act  for  attendance  at  meetings  of  the  Board,  since  such 
inspection  would  not  be  considered  as  a  meeting  of  the  Board,  However, 
sudi  a  member  would  be  entitled  to  all  necessary  expenses  incurred  sub- 
ject to  the  statutory  limitation  on  travel  allowance  and  subsistence  for 
State  employees,  with  which  limitation  you  are  familiar. 

DENTISTBf 

November  6,  1943. — 043-308. 

DENTURES  SUPPLIED  BY  LICENSED  DENTISTS  ONLY 

QUESTION :  Do  the  Statutes  of  Florida  prohibit  the  acts  enumerated 
in  Paragraphs  I,  2  and  3  of  United  States  Public  Law  No.  843,  approved 
December  24,  1942? 

To  Honorable  M.  H,  Arkerman,  Pout  Off,ce  Department, 
BwTeav  of  the  Chief  IjtepBCtor,  Atlanta,  Oeofgia: 

The  Act  of  Congress  referred  to.  Section  420  f,  Title  18,  U.  S.  C.  A„ 
makes  it  unlawful  in  the  course  of  the  conduct  of  a  business  of  construct- 
ing or  supplying  dentures  from  casts  or  impressions  sent  througli  the 
mails  or  in  interstate  commerce,  to  use  the  mails  or  Emy  instrument  of 
interstate  commerce,  for  the  purpose  of  sending  or  bringing  into  any  state 
or  territory  any  denture  constructed  from  any  cast  or  impression  made  by 
any  person  other  than  or  without  the  authorization  or  prescription  of  a 
person  licensed  to  practice  dentistry  under  the  laws  of  the  State  or  terri- 
tory into  which  such  denture  is  sent  or  brought,  if  the  laws  of  such  state 
or  territory  prohibit: 

(1)  The  taking  of  impressions  or  casts  of  the  human  mouth 
or  teeth  by  a  person  not  licensed  under  the  laws  of  such  state  or 
territory  to  practice  dentistry; 

(2>  The  construction  or  supply  of  dentures  by  a  person  other 
than,  or  without  the  authorization  or  prescription  of  a  person  li- 
censed under  the  laws  of  such  state  or  territory  to  practice  dentistry; 
or 

(3)  The  construction  or  supply  of  dentures  from  impressions 
or  casts  made  by  a  person  not  licensed  under  the  laws  of  such  state 
or  territory  to  practice  dentistry.  » 

Section  466.02.  Florida  Statutes,  1941,  provides  as  follows: 

"It  shall  be  unlawful  for  any  person  to  practice  dentistry  or 
dental  hygiene  in  the  State  of  Florida,  except: 

"(1)  Those  who  are  now  duly  licensed  and  registered  dentists, 
pursuant  to  law; 

"(2)  Those  who  are  now  duly  licensed  and  registered  dental 
hygienists,  pursuant  to  law; 

"(3)     Those  who  may  hereafter  be  dtily  licensed  and  registered 
as  dentists  or  dental  hygienists,  pursuant  to  the  provisions  of  this 
chapter." 
Section  466.04,  Florida  Statutes,  1941,  defines  the  practice  of  dentistry 
as  follows: 
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"Any  person  shall  be  deemed  to  be  practicing  dentistry  .  .  .  who 
directly  or  indirectly,  by  any  means  or  method,  takes  impressioii  of 
the  human  tooth,  teeth,  jaws,  or  performs  any  phase  of  any  opera- 
tion Incident  to  the  replacement  of  a  part  of  a  tooth;  or  supplies 
artificial  substitutes  for  the  natural  teeth,  or  who  furnishes,  sup- 
plies, constructs,  reproduces  or  repairs  any  prosthetic  denture, 
bridge,  appliance,  or  any  other  structure  to  be  worn  in  the  human 
mouth,  except  on  the  written  preseription  of  a  duly  licensed  and 
registered  dentist;  or  who  places  such  appliance  or  structure  in  the 
human  mouth,  or  adjusts  or  attempts  or  professes  to  adjust  the 
same,  or  delivers  the  same  to  any  person  other  than  the  dentist 
upon  whose  prescription  the  work  was  performed;  or  who  professes 
to  the  public  by  any  method  to  furnish,  supply,  construct,  reproduce, 
or  repair  any  prosthetic  denture,  bridge,  appliance,  or  other  structure 
to  be  worn  In  the  human  mouth  ..." 

It  is  my  opinion  that  the  foregoing  Florida  Statutes  prohibit  (1)  the 
taking  of  such  Impressions  or  casts  by  anyone  who  is  not  licensed  to  prac- 
tice dentistry;  f2)  the  construction  or  supply  of  dentures  by  any  person 
unless  he  Is  licensed  to  practice  dentistry  or  constructs  or  supplies  such 
dentures  pursuant  to  the  authorization  or  prescription  of  a  licensed  den- 
tist; (3)  the  construction  or  supply  of  dentures  from  Impressions  or  casts. 
which  Impressions  or  casts  have  been  made  by  one  who  is  not  licensed  to 
practice  dentistry. 

FUNERAL  DIRECTORS 

July  12,  1943.— 043-160. 

EXAMINATIONS—RULES  AND  REGULATIONS 

QUESTION:  Has  the  Governor  or  the  State  Board  of  Funeral  Di- 
rectors and  ESnbalmers,  authority,  for  the  duration  only,  to  allow  appli- 
cants for  this  Board's  examination  to  take  the  same  without  meeting  all 
the  requirements  contained  in  the  statutes,  but  with  the  understanding 
that  a  certificate  to  engage  in  the  business  or  to  practice  Is  not  to  be 
issued  until  these  required  qualifications  are  met? 

To  Honorable  Spestard  L.  Holland,  Governor : 

Section  470,04,  Florida  Statutes,  1941.  empowers  the  Board  to  formu- 
late and  adopt  rules  and  regulations  for  the  proper  administration  of  our 
state's  Funeral  Directors'  and  Embalmers'  Law.  Section  470.08  prescribes 
qualifications  of  applicants  for  examination  by  the  Board.  Section  470.08 
provides  that  licenses  to  practice  the  profession  of  funeral  directing  or 
emblaming  shall  be  granted  by  the  Board  to  any  applicant  eligible  for 
examination  and  who  has  correctly  answered  more  than  75  percent  of 
the  oral  and  75  percent  of  the  written  questions  propounded  in  the 
examination. 

If  the  Board  will  adopt  a  rule  uniform  and  applicable  In  all  cases,  and 
make  it  a  part  of  its  official  rules  and  regulations  for  the  administration  of 
its  laws,  providing  in  it  that  persons  atrout  to  enter  the  armed  service  of 
the  United  States  may  take  the  Board's  examination,  even  though  they 
do  not  show  conformity  to  all  the  requirements  exacted  of  such  appllcante 
under  the  law.  but  that  they  shall  not  be  deemed  entitled  to  receive  any 
license  to  practice  their  profession  because  of  passing  such  examination 
in  accordance  with  the  required  standard  of  law,  until  they  can  show 
proper  qualifications  as  applicants  in  compliance  with  the  applicants' 
Qualification  Law.  and  providing  further  that  the  form  for  an  application 
in  such  cases  required  by  the  Board  shall  be  a  different  form  from  the 
one  required  for  regularly  qualified  applicants  and  shall  state  in  it  that 
in  permitting  the  particular  type  of  applicant  to  take  the  examination, 
the  same  Is  done  without  waiving  any  requirements  of  the  law  applicable 
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to  a  licensee,  and  that  all  such  special  applicants  shall  conform  to  re- 
quirements before  becoming  entitled  to  a  license,  even  though  he  or  she 
may  pass  the  examination  without  required  statutory  qualifications,  then 
under  such  circumstances  and  conditions  the  Board  may  In  my  opinion 
examine  such  applicants  as  you  have  referred  to  in  your  request. 

I  do  not  have  a  copy  of  the  Board's  rules  and  regulations,  nor  do  I 
have  a  copy  of  its  forms  used  for  applicants  desiring  to  take  the  examina- 
tions. If,  in  psissing  this  opinion  on  to  the  Board,  you  will  have  It  furnish 
me  with  these  copies.  I  will  be  glad  to  draw  the  necessary  rules  and  regu- 
lations herein  contemplated,  and  the  necessary  new  form  for  use  by  these 
special  applicants. 

PrBUC  ACCOUNTANTS 

February  17,  1843.— 043-53. 

INTERNAL  REVENUE  AGENTS 

QUESTION:  Where  an  employee  of  the  United  States  Internal 
Revenue  Service  has  attained  a  grade  or  classification,  by  that  Depart- 
ment, which  is  the  equivalent  of  grade  n  mentioned  in  Section  4,  Chapter 
12290.  Laws  of  Florida,  Acts  of  1927,  may  he  be  granted  a  certificate  with- 
out examination  under  said  section? 

To  the  State  Board  of  Aeeowntaiiey,  Miami,  Florida: 

My  answer  to  this  question  must  be  confined  to  those  cases  and  only 
those  cases  where  application  was  made  for  such  certificate  prior  to  July 
29,  1942,  the  effective  date  of  Florida  Statutes,  1941.  Under  Section  4, 
Chapter  12290,  Laws  of  Florida,  Acts  of  1927,  certificates  without  examina- 
tion were  permitted  to  be  granted,  in  the  discretion  of  the  State  Board  of 
Accountancy,  to  persons  engaged  in  the  Internal  Revenue  Service  of  the 
United  States  "who  have  passed  Grade  Number  n  as  now  (June  1,  1927) 
established  in  that  service"  where  such  persons  are  otherwise  qualified. 
The  use  of  the  word  '"now"  indicates  an  intent  on  the  part  of  the  Legisla- 
ture to  extend  the  Act  to  subsequent  methods  of  grading  revenue  agents 
where  such  subsequent  grades  are  the  same  or  the  equivalent  of  grade  II 
as  of  June  1,  1927. 

Therefore,  where  an  employee  of  the  United  States  Revenue  Service 
has  attained  a  grade  or  classification  which  is  equivalent  to  grade  n  men- 
tioned in  the  1927  Act,  he  may  be  granted  a  certificate  under  said  section 
provided  he  made  application  prior  to  July  29,  1942. 

The  question  as  to  whether  or  not  the  method  of  grading  and  the 
grade  is  the  equivalent  to  grade  n,  as  of  June  1,  1927,  is  a  question  of 
fact  to  be  determined  by  the  Board. 

March  1.  1944.— 044-66. 

PRACTICING  WrTHOUT  CERTIFICATE 

QUESTION:  Does  the  language,  "Prepared  by  Competent  Account- 
ants," appearing  in  a  newspaper  advertisement,  in  violation  of  law,  con- 
stitute a  holding  out  to  the  public  that  certain  persons  are  public  ac- 
countants? 

To  Mr.  Rti^fell  S.  B'jifnf,  Secretary,  State  Board  of  Aceountancy, 

Tnmpa^  Florida: 

Section  473.25,  Florida  Statutes,  1941,  prohibits  any  person  from 
practicing  In  this  state  as  a  certified  public  accountant  or  as  a  public 
accountant,  or  from  holding  himself  out  to  the  public  as  being  qualified 
to  practice  public  accoontlng,  or  any  phase  or  branch  thereof,  in  this  state. 
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unless  such  person  shall  be  the  holder  of  a  certificate  as  a  certified  public 
accountant  or  as  a  public  accountant  then  in  full  force  and  effect. 

A  person  is  deemed  to  be  practicing  public  accounting  by  Section 
473.03,  Paragraph  (1), 

"Who  holds  himself  out  to  the  public  in  any  manner  as  one 

who  is  skilled  in  the  knowledge,  science  and  practice  of  accounting 
and  as  qualified  to  render  professional  services  as  an  accountant  for 
compensation." 

The  use  of  the  language,  already  quoted,  In  the  advertisement  is.  In  my 
view,  a  holding  out  such  as  is  contemplated  in  Paragraph  (1)  and  is  un- 
lawful if  the  individuals  therein  named  are  not  holders  of  either  a  c^tlfled 
public  accountant  or  a  pubUc  accountant's  certificate. 


January  25,  1943.— 043-30. 

STATE  BOARD  OP  ACCOUNTANCY— GRANDFATHER  CLAUSE 

QUESTION :  Where  persons  engaged  in  the  Internal  Revenue  Service 
of  the  United  States,  and  who  were  qualified  to  meet  the  requirements  of 
Section  4,  Chapter  12290,  Laws  of  Florida,  Acts  of  1927.  made  application 
to  the  State  Board  of  Accountancy,  prior  to  the  effective  date  of  the  Florida 
Statutes,  1941,  for  certificates  as  certified  public  accountants,  pursuant  to 
said  Section  4,  of  Chapter  12290,  may  such  certificates  be  now  issued  to 
such  persons? 

To  the  State  Board  of  Aeconutancg,  Miami,  Florida: 

It  appears  that  one  person,  on  August  30,  1941,  and  another  during 
April.  1942,  made  application  to  the  State  Board  of  Accountancy  for  waiver 
of  examination  and  the  issuance  of  certificates  to  them  as  certified  public 
accountants  under  the  Accountancy  Laws  of  this  state.  Both  of  these 
persons  assert  that  they  have  been  residents  of  this  state  since  prior  to 
June  1,  1927  and  that  they  have  passed  grade  eleven  as  established  by  the 
said  Internal  Revenue  Service  of  the  United  States,  all  as  provided  in  said 
Section  4  of  Chapter  12290.  The  question  as  to  residence  on  June  l.  1927 
and  whether  or  not  grade  eleven  has  been  passed  are  questions  of  fact  to 
be  determined  by  the  Board. 

On  May  13.  1941  this  office  rendered  an  opinion,  which  has  been  af- 
firmed by  opinions  under  dates  of  June  14,  1941,  August  4.  1941  and  June 
1.  1942,  wherein  it  was  held  that  Internal  Revenue  Agents  of  the  United 
States,  who  were  residents  of  the  State  of  Florida  on  June  1,  1927,  and 
were  otherwise  qualified,  may  be  certified  as  certified  public  accountants 
without  examination.  Under  this  opinion  It  was  held  that  the  applicants 
need  not  have  been  employees  of  the  Internal  Revenue  Service  when  the 
Accountancy  Laws  were  enacted  in  1937;  need  not  have  passed  grade 
eleven  in  the  Internal  Revenue  Service  when  the  said  laws  were  enacted, 
provided  they  have  subsequently  passed  said  grade;  however,  said  appli- 
cants must  have  been  residents  of  the  State  on  said  June  1.  1937, 

The  above  provision  in  the  1937  Act,  permitting  the  certification  of 
persons  engaged  In  the  Internal  Revenue  Service  of  the  United  States, 
without  examination,  as  certified  public  accountants  under  the  laws  of 
this  state  was  omitted  from  the  Florida  Statutes,  1941,  and  was  therefore 
repealed  except  insofar  as  affected  by  Section  5,  Chapter  20719.  Laws  of 
Florida.  Acts  of  1941 ;  which  section  provided,  in  substance,  that  the  adop- 
tion of  the  Florida  Statutes,  1941,  should  not  affect  any  rights  that  may 
have  accrued  prior  to  the  adoption  of  said  statutes.  In  this  connection 
we  are  of  the  opinion  that  the  making  of  the  applications  by  the  said 
persons  as  aforesaid  fixed  in  them  a  right  which  accrued  in  them  prior 
to  the  adoption  of  the  Florida  Statutes,  1941,  and  that  the  State  Board 
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of  Accountancy  still  has  full  power  to  grant  certificates  to  Uie  said  per- 
sons as  requested:  provided,  however,  that  said  applications  are  in  proper 
form  and  an  other  requirements  under  the  said  1927  Act  are  met  by  the 
parties. 

In  the  light  of  the  above,  I  am  of  the  opinion  that  your  question 
should  be  answered  in  the  aSinnative. 


August  10,  1944.— 044-237. 

STATE  BOARD  OF  ACCOUNTANCY— RECORDS 

QUESTION:  1.  What  records  of  the  State  Board  of  Accountancy 
must  be  kept  without  any  consideration  of  length  of  time,  and  what  rec- 
ords can  the  Board  destroy? 

2.  Is  there  any  available  space  or  provision  in  Tallahassee  where 
records  of  the  Board  for  past  years,  which  the  Board  is  reauired  to  keep, 
can  be  stored? 

To  Manor  able  Rimell  8.  Bogue,  Secretary,  State  Board  of  Aceounlancy, 
Tampa,  Florida: 

Section  473.06.  Florida  Statutes,  1941,  requires  the  Board  to  keep  all 
applications  filed,  all  documents  under  oath,  a  record  of  the  Board's  pro- 
ceedings, a  registry  of  the  names  and  addresses  of  all  persons  applying 
for,  and  of  those  receiving,  certificates  of  the  Board.  In  the  absence  of 
legislative  authority,  destruction  of  any  public  records  would  be  at  the 
rislt  of  the  Board. 

The  Secretary  of  State  informs  me  that  there  is  no  avaUable  space 
in  the  Capitol  or  other  State  Buildings  in  Tallahassee  where  records  of 
your  Board  might  be  stored.  The  matter  of  storage  of  old  records  has 
become  a  grave  problem  to  some  of  the  State  Departments  and  Agencies, 
and  sooner  or  later  will  require  legislative  action  either  by  way  of  pro- 
viding space  for  storage,  or  by  authorizing  destruction  of  some  of.  these  old 
and  valueless  records. 


BEAUTY  CULTURE  LAW 

October  8,  1943. — 043-265. 

APPLICATION   FOR    EXAMINATION— TIME    FOR    FUJNQ 

QUESTION:  May  an  out-of-state  beautician,  who  has  duly  filed  appli- 
cation for  a  beautician's  examination,  change  the  application  on  the  date 
of  examination  to  one  for  a  manicurist  and  pedicurist  in  lieu  of  the  beau- 
tician's examination? 

To  MU»  Ethfl  M.  Manning,  Execvtive  Secretary,  8tat»  Board  of 

Beauty  Culture: 

Section  477,09.  Florida  Statutes,  1941,  as  amended  by  Chapter  21984, 
Acts  of  1943,  contains  this  language: 

"Each  applicant  for  an  examination  shall: 
(1)     Make  application  to  the  Board  at  least  ten  days  prior  to 
examination  date  ..."     (Emphasis  supplied). 

It  is  indicated,  in  my  opinion,  by  the  part  of  the  section  quoted  that 
an  applicant  must  make  application  for  a  specific  examination  ten  dasre 
in  advance  of  the  date  set,  and  a  change  to  another  examination  may  not 
be  made  in  that  ten -day  period. 
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Augiisfc  27.  1943. — 043-221. 

BEAUTICIAN— PREREQXJISITES;  QUALIFICATIONS 

QUESTION:  1.  May  an  applicant,  who  failed  In  1936  to  pass  the 
junior  operator's  examination  and  who  thereafter  practiced  as  a  beautician 
for  five  years  in  New  York,  upon  returning  to  this  state,  be  allowed  to  take 
the  beautician's  examination  or  must  she  complete  the  junior  operator's 
examination? 

2.  May  the  junior  operator's  examination  fee  previously  paid  be  ap- 
plied on  the  beautician's  examination  fee? 

To  jtfwff  Ethel  M.  Manning,  Execvtive  Secretary,  State  Board  of 
Beauty  CultuTg: 

It  seems  that  the  applicant  failed  to  pass  the  examination  for  Junior 
operator  in  1936.  Thereafter  she  moved  to  New  York  State  where  she 
practiced  as  a  beautician  for  five  years,  licenses  not  being  required  in  that 
state.  Having  returned  to  Florid^,  it  is  ask^  if  she  may  be  allowed  to 
take  a  beautician's  examination  or  if  she  must  ccmplete  the  junior  oper- 
ator's examination. 

Section  477.12,  Florida  Statutes,  1941,  as  amended,  is  as  foUows: 

"477.12    Prerequisites  and  qualifications  of  nonresident  applicants. 

— A  person  who  Is  a  citizen  of  the  United  States  of  America;  who 
is  at  least  seventeen  years  of  age,  and  of  good  moral  character  and 
temperate  habits,  and  who  furnishes  to  the  Board  a  certificate  from 
a  practicing  medical  doctor,  dated  not  more  than  twenty  days  prior 
to  the  date  of  the  application,  attesting  that  he  is  free  from  any  con- 
tagious or  Infectious  disease  and  .  .  .  who  can  prove  by  sworn  affi- 
davits that  he  has  practiced  as  a  beautician  in  another  state  or  coun- 
try for  at  least  five  years  immediately  prior  to  making  application  in 
this  state,  shall,  upon  payment  of  the  required  fee,  be  issued  a  permit 
to  practice  as  a  Junior  operator  only  until  he  Is  called  by  the  Board 
for  examination  to  determine  his  fitness  to  receive  a  certificate  of 
registration  to  practice  beauty  culture." 

It  will  be  noted  from  the  section  heading  that  perceivably  this  section 
applies  only  to  noiu-esidents.  A  perusal  of  the  body  of  the  section,  how- 
ever, reveals  without  ambiguity  that  the  application  is  to  a  "person  who  is 
a  citizen  of  the  United  States"  and  does  not  exclude  residents  of  Florida. 
These  section  headings  are  Inserted  by  revisors  for  convenience  or  refer- 
ence and  are  not  essential  parts  of  the  statute.  Statutory  Construction. 
Crawford,  Section  207;  59  C.J.  Sec.  376.  Where  there  is  no  ambiguity 
they  should  not  be  referred  to  in  ascertaining  the  intention  of  the  Legis- 
lature, and  this  is  true  even  though  enacted  by  the  Legislature  as  a  part 
of  the  act.    Ibid. 

The  applicant  may,  by  virtue  of  having  practiced  as  a  beautician  In 
another  state  for  five  years,  if  immediately  prior  to  making  application  In 
this  state,  be  permitted  to  take  the  beautician's  examination. 

Turning  to  the  second  question,  if  the  applicant  qualifies  under  the 
description  of  one  who  has  practiced  as  a  beautician  in  another  state  for 
five  years,  she  no  longer  relies  on  any  standing  or  privileges  she  may  have 
acquired  with  ttie  Board,  and  possible  benefits  from  It,  including  a  fee 
formerly  paid,  cannot  be  considered.  When  she  places  herself  In  the 
category  or  bracket  of  one  having  five  years  experience  elsewhere  it  Is 
as  if  she  had  never  previously  appeared  before  the  Board. 

It  is  my  opinion  that  the  junior  operator's  fee  paid  In  1936  may  not 
be  appUed  on  the  fee  for  a  beautician's  examination  of  one  who  qualifies 
on  the  basis  of  having  practiced  as  a  beautician  five  years  in  a  different 
state. 
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September  30,  1944.— 044-292. 

BEAUTY  SALON— EMPLOYMENT  OF  NURSE  AND  BARBER 

QUESTION:  1.  May  a  registered  nurse  act  as  an  attendant  in  the 
slenderizing  department  of  a  beauty  salon? 

2.    May  a  registered  barber  work  in  a  beauty  salon  and  cut  hair  only? 

To  Mini  Ethel  M.  Manning,  Exeetttire  Secretari/,  State  Board  of 
Beauty  Culture: 

Although  it  is  specifically  provided  in  the  Beauty  Culture  Law  that 
the  provisions  of  the  chapter  shall  not  be  construed  to  apply  to  nurses 
registered  under  the  laws  of  this  state,  there  is  serious  doubt  in  ray  mind 
of  the  validity  of  this  exemption  if  it  is  to  be  construed  that  nurses  may 
engage  in  all  phases  of  beauty  culture  as  defined,  I  am  cognizant  of  the 
fact  that  nurses  are  regulated  and  controlled  by  other  statutes  applicable 
to  them,  but  it  is  my  belief  that,  without  first  complying  with  the  statute 
regulating  beauty  culture,  they  may  only  do  those  things  incident  to  their 
respective  regulated  vocations,  such  things  also  being  incident  to  the 
vocation  of  beauty  culture.     See  DlLustro  v.  Penton,  142  So.  898. 

It  Is  my  opinion,  therefore  that  a  registered  nurse  may  do  only  those 

acts  of  beauty  culture  for  which  her  training  as  a  re^tered  nurse  has 
prepared  her.  If  acting  as  an  attendant  in  the  slenderizing  department 
is  within  her  training  as  a  nurse,  she  could  lawfully  act  as  such  attendant. 

It  appears  that  there  is  an  inquiry  as  to  the  legality  of  the  action  of 
the  City  of  St.  Petersburg  in  requiring  the  attendant,  discussed  above,  to 
take  out  a  permit  as  an  apprentice  operator.  Although  you  do  not  re- 
guest  an  opinion  on  the  legality  of  this  action,  you  are  advised  that  the 
Beauty  Culture  Chapter  permits  any  municipal  government  in  this  state 
to  pass  and  enforce  reasonable  laws  and  regulations  governing  the  t)eauty 
culture  practice  within  its  limits.  An  examination  has  been  made  of  the 
charter  of  said  city  and  by  the  provisions  thereof  it  may  Ucense  and  tax 
professions.  Not  having  any  more  of  the  pertinent  facts  before  me  at 
this  time,  it  would  be  my  judgment  that  the  permit  imposed  by  the  city 
aforesaid  is  not  in  conflict  with  the  Beauty  Culture  Law. 

It  is  also  my  conclusion  that  a  barber  may  work  in  a  beauty  salon  and 
cut  hair  only. 

January  3,  1944, — 044-2. 

BEAUTY  SHOPS  OPERATED  BY  PERSONNEL  OF  WOMEN'S  ARMY 
CORPS — APPLICATION 

QUESTION:  Does  the  Florida  Beauty  Culture  Law  apply  to  a  beauty 
shop  at  Tyndall  Field  Reservation  operated  for  personnel  of  the  Women's 
Army  Corps  by  personnel  of  the  detachment? 

To  MUn  Ethel  3f.  Manning,  Executive  Secretary.  State  Board  of 

Beauti)  Cuittire: 

Your  attention  is  called  to  the  circumstances  that  estclusive  jurisdic- 
tion over  Tyndall  Field  has  been  ceded  by  Florida  to  the  United  States. 

The  Beauty  Culture  Law  was  enacted  under  the  reserved  police  pow- 
er of  the  State.  However,  this  power  does  not  embrace  activities  on  lands 
over  which  the  United  States  has  by  cession  or  otherwise  acquired  ex- 
clusive jurisdiction  and  has  not  relinquished  such  jurisdiction.  Pacific 
Coast  Dairy,  Inc..  v.  Department  of  Agriculture  of  California,  decided 
March  1,  1943,  not  yet  reported. 

In  addition,  when  there  is  a  cession,  by  a  state  to  the  United  States, 
of  jurisdiction  over  lands  held  by  the  latter  for  military  purposes,  a  state 
surrenders  its  claim  of  right  to  exercise  legislative  authority  and  puts  that 
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area  beyond  the  field  of  execution  of  her  laws.    Standard  Oil  Co.  v.  Cali- 
fornia. 291  U.  S.  242,  245,  78  L.  Ed. 

Accordingly,  I  do  not  believe  beauty  culture  operations  at  Tyndall 
Field  may  be  controlled  In  any  way  by  the  law  prevailing  In  this  state. 


January  4,  1944. — 044-4. 

EXAMINATION  AND  CERTIFICATE  PEES — REFUND 

QUESTION:  May  a  refund  of  examination  and  certiflcate  fees  be 
granted  where  the  applicant  no  longer  wishes  to  talte  the  examination? 

To  Mini  Ethel  M.  ManniTi<f,  Eiecutive  Serrttary.  State  Board  of 
Seauty  C-ultvrtf : 

Authority  is  given  to  the  Comptroller  by  Ctiapter  22008,  Acts  of  1943, 
to  make  refunds  to  persons  of  any  money  paid  into  the  Stat*  Treasury 
constituting  an  overpayment  of  any  tax.  license,  or  account  due;  a  pay- 
ment where  no  tax,  license,  or  accotmt  is  due;  or  tuiy  payment  made  Into 
the  State  Treasury  in  error. 

It  seems  clear  that  the  situation  presented  would  compose  a  payment 
where  no  tax  or  license  it  due.  Thus,  If  the  Board  deems  the  request  for 
refund  justified,  application  therefor,  on  form  provided  by  such  officer, 
should  be  flled  with  the  Comptroller. 

July  10,  1943,— 043-158. 

EXAMINATION  FEES 

QUESTION;  Should  a  fee  be  charged  for  the  issuance  of  a  beauti- 
cian's certificate  to  a  person  who  has  passed  an  examination  and  been 
issued  a  certificate  as  a  beauty  culture  teacher? 

2.  Is  a  person  entitled  to  take  an  examination  as  a  junior  operator  or 
beautician  without  paying  the  examination  fee.  where  such  person  has  al- 
ready paid  the  $40.00  fee  for  an  examination  as  a  manicurist  and  pedi- 

curist? 

To  Mitit  Ethfl  M.  ilfanninjr,  Exteiitive  Secretary,  State  Board  of 
Beauty  Culture: 

1.  This  office  has  heretofore  rendered  an  opinion  to  the  State  Board 
of  Beauty  Culture  in  which  it  held  that  a  beauty  culture  teacher  should 
be  issued  a  certificate  of  registration  as  a  beautician  upon  the  payment  of 
an  additional  fee  of  $5.00,  and  I  know  of  no  reason  to  reverse  my  original 
opinion  on  this  subject. 

2.  The  examination  for  a  manicurist  and  pedicurist  and  the  exam- 
ination for  a  junior  operator  or  beautician  are  two  separate  examinations 
relating  to  separate  fields  within  the  practice  of  beauty  culture  and  there 
is  nothing  contained  in  the  Florida  Beauty  Culture  Law  which  provides 
that  a  person  who  has  taken  a  manicurist  and  pedicurist  examination 
may  subsequently  take  an  examination  as  a  junior  operator  or  beautician 
without  paying  the  examination  fee  required  by  law. 

I  am,  therefore,  of  the  opinion  that  a  beauty  culture  teacher  upon 
passing  the  examination  as  such  is  also  entitled  to  a  certificate  of  regis- 
tration as  a  beautician  upon  the  payment  of  an  additional  fee  of  $5.00 
and  further,  that  a  manicurist  and  pedicurist  who  has  paid  the  examina- 
tion fee  as  such  must  also  pay  the  fee  provided  by  law  to  take  an  examina- 
tion as  a  Junior  operator  or  beautician. 
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July  16,  1943.— 043-167. 

EXEMPTION   FROM   MASSAGE   REGISTRATION   LAW 

QUESTION:  1.  Are  beauty  shops  and  beauticians  exempt  from  the 
provisions  of  the  Massage  Registration  Act  of  1943,  Chapter  22034,  Acts 
of  1943,  where  such  beauty  shops  and  beauticians  are  engaged  in  the  work 
of  massaging  and  slenderizing? 

2.  Is  a  beautician  who  demonstrates  the  use  of  a  slenderizing  ma- 
chine required  to  qualify  and  be  licensed  under  the  Massage  Registration 
Act? 

To  Miss  Ethel  M.  Manning,  Executive  Seeretary,  State  Board  of 
Beauty  Culttire: 

I  am  advised  that  massaging  Is  used  in  slenderizing  and  under  the 
provisions  of  Chapter  477,  Florida  Statutes,  1941,  the  Florida  Beauty  Cul- 
ture Law,  beauticians  and  beauty  shops  are  permitted  to  practice  massag- 
ing. Section  4  of  Chapter  22034,  the  Massage  Registration  Act  of  1943, 
expressly  exempts  licensed  beauticians,  licensed  barbers,  registered  nurses, 
and  certain  others  enumerated  therein  from  the  provisions  of  this  Act, 
and  Section  19  thereof  provides  that  nothing  in  this  Act  shall  be  construed 
or  interpreted  as  changing,  modifying  or  repealing  any  of  the  provisions 
of  Chapter  477  of  Florida  Statutes,  1941,  the  Beauty  Culture  Law. 

There  is  nothing  contained  in  either  the  Massage  Registration  Act  of 
1943  or  the  Florida  Beauty  Culture  Law  regulating  the  demonstration  of 
mechanical  slenderizing  m.achines. 

I  am,  therefore,  of  the  opinion: 

1.  That  beauty  shops  and  beauticians  eng^ed  in  the  practice  of 
massaging  or  slenderizing  come  under  and  are  regulated  by  the  provi- 
sions of  the  Florida  Beauty  Culture  Law  and  are  not  affected  or  regulated 
by  the  Massage  Registration  Act  of  1943,  and 

2.  That  the  demonstration  of  a  mechanical  slenderizing  machine 
does  not  constitute  the  practice  of  beauty  culture  or  massaging  within 
the  provisions  of  either  the  Florida  Beauty  Culture  Law  or  the  Massage 
Registration  Act  of  1943  and  is  not  affected  or  regulated  by  either  law. 

October  19,  1943.— 043-273. 

JUNIOR  OPERATOR — CERTIFICATE  OBTAINED; 
MISREPRESENTATION 

QUESTION:  What  remedies  are  afforded  where  one  obtains  a  cer- 
tificate of  registration  as  a  junior  operator  upon  fradulent  misrepresenta- 
tions? 

To  Milts  Ethel  M.  Manning,  Execvtive  B«cfetaTjf,  State  Board  of 

Beauty  C-ultnTc: 

It  appears  that  a  certain  person,  not  having  graduated  from  an  eighth 
grade  grammar  school  or  having  its  equivalent  in  education  as  determined 
by  an  examination  conducted  by  the  Board,  in  making  application  for 
permit  to  enter  a  school  of  beauty  culture,  fradulently  used  her  sister's 
high  school  report  card  and  eventually  a  certificate  of  registration  as  a 
junior  operator  was  issued  to  her. 

Obviously,  said  person  has  no  valid  certificate  of  registration,  having 
obtained  the  certificate  granted  under  a  name  other  than  her  own. 

The  Board,  under  Section  477.27,  as  amended,  Florida  Statutes,  1941, 
may  proceed  against  this  person  for  obtaining  said  certificate  of  registra- 
tion by  fradulent  misrepresentation,  or  for  unlawfully  practicing  as  a 
Junior  operator  without  a  certificate  of  registration,  both  being  misde- 
meanors. 
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The  Board  may  also,  under  Section  18,  Chapter  21894.  Acts  of  1943, 
enjoin  one  practicing  as  a  junior  operator  without  a  certificate  of  regis- 
tration, or,  by  injunction,  prevent  one  from  practicing  who  has  obtained 
a  certificate  by  fradulent  misrepresentations. 

You  would  be  warranted,  I  believe,  in  advising  this  operator  that,  upon 
a  search  of  the  records,  the  Secretary  has  found  no  certificate  of  registra- 
tion as  a  junior  operator  Issued  in  her  name,  and  requesting  her  to  desist 
immediately  from  practicing  &s  a  junior  operator.  Upon  failure  to  desist, 
prosecution  for  misdemeanor  or  injunction  may  be  brought. 

October  23.  1943.— 043-239. 

JUNIOR  OPERATOR'S  PERMIT— ISSUANCE  TO  NONRESIDENT 

QUESTION:  May  an  operator,  qualified  as  a  beautician,  who  has 
attended  an  accredited  beauty  culture  school  and  is  able  to  present  proper 
school  records  and  affidavits  certifying  beauty  culture  practice  for  twelve 
months,  if  said  operator  is  from  a  state  which  does  not  issue  licenses,  upon 
payment  of  the  required  fee,  be  granted  a  permit  to  work  as  a  Junior  oper- 
ator until  date  of  next  beautician's  examination? 

To  Mitt  Ethel  M.  Manaing,  Executive  Secretary,  State  Board  of 
Beauty  Cwltvre: 

In  the  first  paragraph  of  Section  477.12,  Florida  Statutes,  1941,  as 
amended,  among  other  requirements,  I  find  that  a  person  having  a  license 
or  certificate  of  registration  as  a  practicing  beautician  from  another  state, 
which  has  substantially  the  same  requirements  for  licensing  or  registering 
beauticians  as  are  necessary  in  Florida,  shall,  upon  payment  of  the  neces- 
sary fee,  be  issued  a  permit  to  practice  as  a  junior  operator  until  called  by 
the  Board  for  a  beautician's  examination. 

It  is  clear  that  It  was  the  Legislature's  purpose  that  nonresident  ap- 
plicants, from  states  having  fundamentally  the  same  beauty  culture  train- 
ing and  practice  requirements  as  are  essential  in  this  state,  should  be 
permitted  to  take  the  beautician's  examination,  and  permits  Issued  to 
them  to  practice  as  junior  operators  In  the  interim.  Bearing  this  intend- 
ment in  mind,  as  to  those  states  which  do  not  i^ue  licenses,  where  it  Is 
ascertained  that  an  applicant  has  attended  an  accredited  beauty  culture 
school,  is  able  to  present  proper  school  records  and  affidavits  certifying 
beauty  culture  practice  for  twelve  months,  and  who  has  the  other  qualifi- 
cations of  Section  477.12,  it  is  my  belief  that  the  intent  of  the  Legislature 
has  been  met  and  the  applicant  should  be  issued  a  Junior  operator's  per- 
mit pending  a  future  examination. 

My  conclusion  is,  consequently,  that  an  individual  submitting  the 
equivalent  qualifications  detailed,  upon  payment  of  the  required  fee,  may 
be  issued  a  junior  operator's  permit  until  the  date  of  the  next  t>eautician'a 

examinations. 

September  25,  1944.— 044-286. 

MANICURING  AND  PEDICURING 

QUESTION :  May  a  registered  beautician  open  a  shop  for  manicuring 
and  pedicuring  only,  and  display  a  sign  to  read  "Manicuring  and  Pedicur- 
ing Only"? 

To  Mitt  Ethel  M.  Manning,  E^ecvi^e  Seerttary,  8t*tta  Board  of 
Beauty  Culture: 

You  are  advised  that  I  have  found  nothing  in  the  Beauty  Culture 
Law  which  would  prevent  a  registered  beautician  from  limiting  his  or  her 
practice  to  that  of  manicuring  and  pedicuring  and  from  oi>enlnB  a  shop 
for  that  purpose  only.  Having  arrived  at  this  conclusion,  I  do  not  see 
how  a  sign,  such  as  the  one  mentioned,  could  be  objectionable. 
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October  9,  1943.— 043-266. 

NONRESIDENT  MANICURIST  AND  PEDICURIST— PERMIT  TO 

PRACTICE 

QUESTION:  May  a  permit  be  issued  to  a.  manicurist  and  pedicurist 
to  practice  until  called  by  the  Board  for  an  examination? 

To  Mini  Ethel  31.  Manning^  Executive  Sfcretari/,  State  Hnnrd  of 
Beautjf  CttltuTe : 

The  only  reference  I  found  in  the  statute  to  a  permit  to  be  issued  to 
a  manicurist  and  pedicurist  appears  in  Paragraph  (6),  Section  477.02: 

"It  shall  be  unlawful  for  any  person  ...  to  liire  or  employ  any 
person  to  engage  in  the  practice  of  beauty  culture  .  .  .  unless  such 
person  holds  a  .  .  .  permit  to  worlc  as  a  manicurist  and  pedicurist, 
issaed  under  the  provision  of  this  chapter."     (Emphasis  supplied.) 

Although  these  operators  are  dealt  with  in  other  respects,  a  permit 
to  practice  until  examination  was  not  included  in  Section  477.12  with  other 
permits  that  shall  be  issued. 

The  Legislature  plainly  intended  to  provide  for  a  permit  for  a  mani- 
curist and  pedicurist  and  this  intention,  which  constitutes  the  law  of  any 
statute,  should  be  achieved.  We  find  in  Cassady  v.  Sholtz,  124  Pla.  718. 
169  So.  487: 

"The  implications  and  intendments  of  a  statute  are  as  effective 
as  are  the  express  provisions." 

The  conclusion  is  reached  that  by  intendment  of  the  Legislature  a 
permit  may  be  issued  to  a  manicurist  and  pedicurist  until  called  by  the 
Board  for  examination. 

June  16,  1944.— 044-171. 

RIGHT  OP  MUNICIPALITIES  TO  IMPOSE  ADDITIONAL  LICENSE 

QUESTION:  May  municipalities  impose  a  license  upon  a  beauty 
culture  teacher  who  has  been  granted  a  certificate  of  registration  by  the 
State  Board  of  Beauty  Culture? 

To  Mine  Ethel  M.  Manaia^,  Executive  Secretari/,  State  Board  of 
Beauty  Culture: 

Municipal  governments,  when  clothed  with  the  requisite  legislative 
authority,  may  have  the  power  to  License  and  such  power  may  be  concur- 
rent with  like  power  in  the  State.  In  accordance  with  this  rule,  within 
the  boundaries  of  a  state,  the  same  person  may  be  required  to  procure 
separate  state  and  city  licenses  for  the  same  occupation. 

It  is  well  established  also  that  the  Legislature  may  delegate  power 
to  municipalities  to  grant  licenses  for  particular  professions  and  such 
power  has  been  granted  by  our  Legislature,  it  being  provided  by  Section 
477.24,  Florida  Statutes,  1941,  that  a  municipal  government  In  this  state 
may  pass  and  enforce  reasonable  laws  and  regulations  governing  beauty 
culture  practice  within  its  limits. 

It  is  my  belief,  accordingly,  that  municipalities  in  this  state  having 
sufficient  charter  provisions  are  empowered  by  statute  to  license  beauty 
culture  teachers  already  registered  by  the  State  Board. 

July  14,  1944.— 044-205. 

SALE  OP  GIFTS,  ETC..  IN  BEAUTY  SHOPS 

QUESTION:  May  such  articles  as  gifts,  handbags,  and  jewelry  be 
placed  on  sale  at  a  beauty  shop? 
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To  Mit»  Ethel  it.  Manning,  Bxticvtire  Secretarg,  State  Board  of 

Beauty  Culture: 

Through  Section  477.27,  Florida  Statutes,  1941,  it  is  made  a  misde- 
meanor  to  use  any  room  or  place  for  beauty  culture  wliich  is  also  used  for 
residential  or  business  purposes  not  connected  with  beauty  culture,  unless 
a  partition  of  ceiling  height,  which  has  been  approved  in  writing  toy 
the  Board  or  its  representative,  separates  the  portion  used  for  residential 
or  business  purposes  from  the  room  or  portion  used  for  beauty  culture. 

It  is  my  opinion,  that  no  sale  may  be  made  of  the  above  mentioned 
articles  in  any  room  or  place  where  beauty  culture  is  practiced,  unless  the 
prescribed  partition  is  installed. 


November  18,  1943.— 043-308. 

TEACHERS — PAYMENT 

QUESTION:  Would  the  pajrment  to  teachers  of  a  small  percentage 
of  the  weekly  gross  receipts  of  beauty  culture  schools  from  floor  or  clinic 
worfc,  performed  by  students,  in  addition  to  a  flat  weekly  salary,  be  In 
violation  of  law? 

To  Miis  Ethel  M.  Manning,  Executive  Seeretary,  State  Board  of 
Beauty  CwUure: 

This  consideration  seems  to  deal  with  agreements  reached  between 
beauty  culture  schools  and  teachers,  and  with  the  compensation  of  teach- 
ers, neither  of  wlUch  is  regulated  by  the  Florida  Beauty  Culture  liaw. 

The  result  of  my  inquiry  Induces  me  to  advise  you  that  the  Board 
has  no  jurisdiction  over  these  matters. 


August  S,  1943.— 043-192. 

TEACHERS— PREREQUISITES  FOR  CERTIFICATE 

QUESTION:  May  an  applicant,  who  was  engaged  in  the  practice  of 
beauty  culture  prior  to  the  passage  of  Chapter  16800,  Acts  of  1935,  now 

receive  a  beautician's  certificate  without  examination? 

To  Mill!  Ethel  M.  Manning,  ExecKliv*  Secretary,  Stale  Board  of 
Beauty  Culture: 

It  appears  that  under  Cliapter  16800.  Acts  of  193S,  on  Febnmry  4, 
1936,  an  applicant  was  granted,  without  examination,  a  certificate  to  teach 
beauty  culture.  This  license  expired  August  1,  1937,  no  renewal  having 
been  requested  as  required  by  Section  14  thereof. 

Section  14,  < Section  477.14,  Florida  Statutes,  1941),  further  states 
that  "any  registered  teacher  who  retires  from  teaching  for  not  more  than 
five  years  may  renew  his  or  her  certificate  upon  the  payment  of  the  re- 
quired restoration  fee."  Although  applicant's  right  to  restoration  expired 
August  1,  1942,  this  section  was  amended  by  Section  10.  Chapter  21984, 
Acts  of  1943,  extending  the  time  to  eight  years  for  renewal  of  an  expired 
certificate.  She  is,  therefore,  entitled  to  renewal  of  her  beauty  culture 
teacher's  certificate. 

In  addition,  you  state,  she  seeks  a  beautician's  certificate  of  registra- 
tion. 

Section  12,  Chapter  16800,  Acts  of  1935,  also  permits  the  Board  to 
grant  to  any  person  who  has  been  practicing  beauty  culture  six  months 
continuously  before  the  passage  of  the  Act  a  certificate  of  registration 
as  a  registered  i}eautician,  without  examination. 
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It  Is  observed  that  the  applicant  did  not  apply  for  a  beautician's  cer- 
tificate, hut  only  to  teach.  Her  opportunity  has  expired,  as  application 
had  to  be  made  on  or  before  October  l.  1935,  and,  to  receive  a  beautician's 
certificate  now,  she  must  qualify  under  Section  477.06  (1)  or  (2)  th),  Flor- 
ida Statutes,  1941,  as  amended  in  1943. 

By  an  opinion  of  this  office  appearing  in  the  Biennial  Report  of 
1941-1942,  pages  647,  648,  and  one  supplemental  thereto,  dated  July  10, 
1943,  when  one  takes  and  passes  the  examination  for  teacher  of  beauty 
culture,  such  person  is  entitled  to  receive  a  beautician's  certificate,  on 
payment  of  the  additional  fee,  because  the  teacher's  examination  covers 
the  same  subjects  upon  which  a  beautician  must  be  examined. 

Here  no  teacher's  examination  was  taken,  because  of  exemption,  and 
these  opinions  are  inapplicable  to  the  present  case. 

My  opinion  is  that  at  the  time  the  exemption  from  examination  was 
available,  it  was  the  applicsmt's  duty  and  privilege  to  secure  the  certificates 
she  might  need  in  the  future  practice  of  her  profession,  sind  that  now  it  is 
necessary  for  her  to  take  an  examination  conducted  by  the  Board  to  de- 
termine her  fitness  to  practice  beauty  culture. 


PHOTOGBAFBY 

October  20,  1943.— 043-277. 

LICENSE  INSPECTORS— COMPENSATION 

QUESTION;  May  the  Board  of  Photographic  Examiners  employ  li- 
cense inspectors  and  fix  their  compensation  on  a  commission  basis  with 
an  additional  five  cents  per  mile  when  traveling? 

To  Bfonorabla  Al  P.  Burffert,  Chairman,  Florida  Stat»  Board  of 
Photopraphie  Examiner*,  Tampa,  Florida: 

Section  478.07,  Florida  Statutes,  1941,  contains  this  statement: 

"The  board  may  appoint  and,  at  its  pleasure,  remove  any  tech- 
nical, legal  or  other  assistant  as  may  be  necessai?  to  carry  out  the 
provisions  of  this  chapter  and  prescribe  their  powers  and  duties  and 
fix  their  compensation." 

It  seems  that  it  is  within  the  power  of  the  Board  to  appoint  license 
inspectors  and  fix  their  compensation,  but  not  on  a  commission  basis. 

By  Chapter  21913,  Acts  of  1943,  state  employees  are  allowed  six  dol- 
lars ($6.00)  subsistence  per  diem  and,  when  using  a  privately  owned  car, 
mileage  at  the  rate  of  five  cents  per  mile.  It  is  fxirther  provided  that  the 
Board  may  reduce  such  per  diem  allowance  for  any  class  of  employees. 

According  to  Section  478.08.  Florida  Statutes,  1941,  all  expenses  of  ad- 
ministration must  not  exceed  the  income  derived  from  examination  fees, 
license  fees  and  penalties. 

Supplementing  the  information  supplied,  it  is  my  belief  that  the 
funds  collected  by  your  Board  should  be  deposited  with  the  State  Treas- 
urer. This  position  is  taken  by  reason  of  Section  116,01,  Florida  Statutes, 
1941,  shown  herewith: 

"Every  state  and  county  officer  within  this  state,  authorized  to 
collect  funds  due  the  state  or  county,  shall  pay  all  sums  oHlcially 
received  by  him  into  the  state  or  county  treasury  promptly,  within 
thirty  days  after  the  first  day  of  the  month  next  succeeding  the  day 
receiving  the  same." 
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Upon  the  examination  and  audit  of  accounts  and  claims  duly  ap- 
proved by  the  Board,  the  Comptroller  would  be  authorized  and  required 
to  issue  Ills  warrant  to  the  Treasurer  directing  payment  of  such  amounts. 


MASSEURS 

March  28,  1944. —044- 115. 

QUESTION:  Are  members  of  the  Board  of  Massage  entitled  to  trav- 
eling expenses  when  they  find  it  necessary  to  personally  examine  suid  in- 
spect massage  establishments  operated  in  the  State? 

To  Mr.  Brie  L,  Wickman,  Vict  Fretident,  Florida  Board  of  Maitage, 
Miami  Beach,  Florida: 

The  third  paragraph  of  Section  S,  Ch&pter  22034,  Acts  of  1M3,  makes 

this  requirement: 

"It  shall  also  be  the  duty  of  said  Board,  from  time  to  time,  to 
examine  and  Inspect,  or  cause  to  be  examined  and  inspected,  all 

massage  establishments  and  massage  schools  operated  in  the  State 
qf  Florida,  and  for  this  purpose,  said  Board,  and  its  agents  and  em- 
ployees, shall  have,  and  they  are  hereby  given  authority  to  enter 
and  Inspect  .  .  ." 

When  Board  members  find  it  necessary,  for  p\irposes  of  expediency, 
to  make  inspections  in  performance  of  their  duties,  such  does  not  divest 
them  of  their  status  as  members  of  the  Board  and  does  not  make  them 
inspectors  in  the  sense  that  they  are  employees  of  the  Board.  They  still 
retain  their  original  classification. 

A  statutory  grant  of  power  carries  with  it  by  implication  everything 
necessary  to  its  exercise  and,  although  not  expressly  provided,  board  mem- 
bers are  entitled  to  traveling  expenses  while  making  inspections.  State 
officers,  when  traveling  within  the  State  of  Florida  on  state  business,  are 
aUowed  a  subsistence  of  six  dollars  t$6.00)  per  diem  and  mileage,  when 
using  privately  owned  car,  of  five  cents  (5c)  per  mile.  A  transportation 
request  should  be  procured  from  the  State  Comptroller  when  traveling  by 
railroad,  bus,  or  other  common  carrier.  The  Board,  in  its  judgment,  may 
reduce  such  per  diem  allowance  above.  All  expenses  shall  be  paid  from 
the  fund  created  by  the  various  fees  collected  by  the  Board  in  the  admin- 
istration of  the  Massage  Registration  Act. 

It  is  my  view,  therefore,  that  the  question  above  may  be  answered  in 
the  affirmative. 


December  28,  1943.— 043-341. 

BONA  FIDE  CITIZENS — ^REGISTRATION;   EXEMPTIONS 

QUESTION:  1.  Is  it  lawful  to  allow  aliens,  formerly  licensed  mas- 
seurs under  various  municipal  ordinances,  to  make  application  for  regis- 
tration to  practice  massage  in  view  of  the  act  regulating  masseurs,  Chap- 
ter 22034,  Acts  of  1943,  which  requires  an  examination  before  registration. 
and  as  a  prerequisite  thereof  that  the  applicant  must  be  a  bona  fide 
citizen  of  the  United  States? 

2,  Does  the  provision  for  "apprentices"  In  Section  3  (d>  permit  aliens 
to  practice  massage? 


424  BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 


To  Mr.  Paul  StDtle,  Serretary-TrtatuTeT,  Florida  Board  of  Mtutafft, 
Miami,  Florida: 

Section  7,  Chapter  22034,  enumerates  the  requisite  aualifications  of 
an  appUcant  to  receive  a  certificate  of  reKistratton  as  a  masseur  or  mas- 
seuse, and  one  of  these  is  bona  flde  citizenship  of  the  United  States.  Ex- 
amination under  the  direction  and  supervision  of  the  Board  is  also  In- 
cluded. 

However,  Section  20  of  the  chapter  provides  that  any  person,  resident 
of  this  state,  who  has  for  two  <2>  years  immediately  preceding  the  passage 
of  this  Act,  engaged  in  the  practice  of  massage,  shall  be  granted  a  cer- 
tificate of  registration,  without  examination,  a^  a  registered  masseur  of 
masseuse,  if  application  Is  made  to  the  board  on  or  before  October  1,  1943. 

Obviously,  if  any  of  the  persons  of  whom  you  write  could  and  did  com- 
ply with  Section  20,  they  may  be  issued  a  certificate  of  registration. 

As  to  those  who  made  no  effort,  or  were  unable,  to  conform  with  Sec- 
tion 20.  it  is  my  opinion  that  they  must  bring  themselves  within  the  terms 
of  Section  7,  and  must  complete  their  admission  to  citizenship,  together 
with  observing  the  other  requisites  named,  before  they  may  be  granted 
registration.  It  must  be  observed  that  filing  a  declaration  of  intention 
does  not  entitle  one  to  the  privileges  and  benefits  of  citizenship. 

With  respect  to  the  second  question  above,  my  study  of  the  chapter 
revealing  no  limitation  upon  who  may  be  apprentices.  It  is  my  conclusion 
that  aliens  may  be  apprenticed  for  not  more  than  two  hundred  and  seventy 
working  days  of  service  in  a  properly  Ucensed  massage  establistiment  or 
school.  Apprenticeship  has  been  described  by  our  Supreme  Court,  in 
State  V.  Jones.  16  Fla.  306.  318,  to  mean 

"regular,  faithful,  and  active  service  .  .  .  with  a  purpose  to  secure 

knowledge  and  skill  ..." 

Under  the  generally  accepted  definition  that  an  apprentice  Is  a  learn- 
er or  beginner,  it  would  seem  inappropriate  for  the  Board  to  pass  upon 
anyone  as  an  apprentice  except  one  who  is  a  learner  or  beginner.  If  this 
pohcy  were  adopted,  coupled  with  the  limitation  of  two  hundred  and  sev- 
enty working  days  mentioned.  It  is  difficult  to  perceive  how  anyone  could 
evade  the  law  and  practice  massage  while  serving  as  an  apprentice. 


March  22,  1944.— 044-93. 

INSPECTOR'S  PEES 

QUESTION:  May  members  of  the  Board  of  Massage  under  Chapter 
22034.  Acts  of  1943,  receive  pay  for  mtiking  inspections? 

To  HoHOrabtf  J.  M.  Lff.  Stat*  ComiitroWtr : 

I  have  examined  Chapter  22034.  as  requested,  and  it  is  my  opinion 
that  a  member  of  the  Board  is  not  eligible  to  serve  as  an  inspector  nor  to 
receive  pay  for  making  Inspections. 


October  27.  1943.— 043-284. 

REOISTRATION  BY  STATE  BOARD  OP  HEALTH— PEE 

QUESTION:  Is  the  State  Board  of  Health  required  to  register  prac- 
titioners of  the  masseurs'  art.  and  If  so.  may  a  fee  be  chained  therefor, 
similar  to  the  fee  charged  for  registering  practitioners  of  the  healing  arts? 
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To  Dr.  Senry  Hamon,  State  Health  Oficer: 

Section  7  of  Chapter  22034,  Laws  of  Florida,  Acts  of  1943,  requires 

all  masseurs  to  be  registered  with  the  State  Board  of  Health  before  prac- 
ticing in  this  state,  such  registration  to  be  evidenced  by  a  certificate  issued 
by  said  Board,  No  provision  is  made  tn  the  Act  for  the  payment  of  any 
fee  for  such  registration  or  certificate,  nor  can  I  find  any  other  authority 
for  the  maldng  of  such  charge. 

The  Legislature  lias  found  It  wise  to  regulate  the  practice  of  massage 

and,  presumably  because  of  its  relation  to  Uie  public  health,  has  required 
registration  with  the  State  Board  of  Health.  It  is  my  opinion  that  Sec- 
tion 7  of  Chapter  22034,  supra,  sufficiently  imposes  upon  your  Board  the 
duty  of  registering  such  practitioners,  on  proper  application,  and  issuing 
the  required  certificate. 

With  reference  to  the  charging  of  a  fee  for  such  service,  it  is  a  general 

rule  that  fees  charged  and  collected  by  officers  represent  the  charge  which 
the  State  makes  (or  services  rendered  by  it  through  its  officers,  and  that 
public  officers  have  claim  for  official  services  only  when  the  law  provides 
compensation,  such  services  being  deemed  gratuitous  otherwise. 

Various  statutes  regulating  practitioners  of  the  healing  arts  require 
registration  with  the  Board  and  specifically  authorize  the  malting  of  such 
a  charge.  However,  in  the  absence  of  any  such  specific  authority  as  re- 
lated to  masseurs,  it  is  my  opinion  that  the  Board  Is  not  authorized  to  make 
any  charge  for  the  services  referred  to  herein. 


CHAPTER  XXV 

REGULATION  OF  TRADE,  COMMERCE  AND 

INVESTMENTS 

MILK,  CREAM  AND  MILK  PRODUCTS 

October  16,  1944.— 044-304. 

FLORIDA  STATE  COLLEGE  FOR  WOMEN 

QTXESTION:  1.  What  tax  must  be  paid,  or  what  permit  secured  in 
order  to  serve  colored  or  uncolored  oleomargarine  in  the  college  dining 
room? 

2.  Does  the  State  permit  the  employment  of  college  students  as  wait- 
resses in  public  restaurants  without  pay  other  than  meals  and  tips? 

To  Mr  a.  Anna  it.  Tract/,  Dietitian^  Florida  Statti  ColUg»  far  Women: 

It  is  not  necessary  for  the  College  to  pay  a  tax  or  to  get  a  permit  to 
serve  oleomargarine  in  Its  dining  hall. 

Section  502.05,  Florida  Statutes.  1941,  prohibits  the  coloring  of  oleo- 
margarine, but  this  does  not  prohibit  the  purchase  of  such  oleomargarine 
or  its  being  served  in  your  dining  room  so  long  as  you  do  not  add  the  col- 
oring. Oleomargarine  comes  within  the  statutory  definition  of  imitation 
butter.  II  you  conducted  a  restaurant  or  eating  place  serving  the  general 
public,  Section  502.07  would  apply.  That  section  requires  the  display  at 
all  times  opposite  each  table  or  place  of  service  a  placard  for  each  imita- 
tion with  the  words  "Imitation  served  here."  and  specifies  the 

size  and  style  of  the  type  to  be  used  on  such  placard.  The  duty  of  en- 
forcing these  statutes  rests  upon  the  Department  of  Agriculture.  I  might 
add  that  inquiry  at  said  Department  discloses  that  your  institution  is 
not  regarded  as  being  within  the  scope  of  these  statutes  or  requirements. 

There  appears  to  be  no  statute  covering  the  situation  mentioned  In 
your  second  question.    It  is  answered  in  the  aSirmative. 

January  4,  1944.— 044-8. 

MANUFACTURE  AND  SALE  OP  COLORED  OLEOMARGARINE 
QUESTION:     May  colored  oleomargarine  be  imported  into  the  State? 

To  Honorable  J,  Hex  Farrior,  Statt  Attorney,  Tampa,  Florida: 

We  are  assuming  that  all  Federal  and  State  taxes,  fees  and  licenses 
are  paid  In  all  Instances  considered  and  no  consideration  will  be  given 
that  phase  of  the  question. 

Section  502.05,  Florida  Statutes,  1941.  provides:  "No  imitation  butter 
or  filled,  cheese  shall  be  colored  with  any  substance  .  .  .'* 

Section  502.01,  Florida  Statutes.  1941,  under  the  definition  of  "Imita- 
tion Butter"  Includes  oleomargarine  within  the  terms  of  Section  502.05, 
Florida  Statutes.  1941. 

Section  502.27.  Florida  Statutes,  1941,  provides  the  penalty  for  viola- 
tion of  the  Act  and  Section  502.28  prohibits  the  sale  of  spurious  prepara- 
tions purporting  to  be  butter. 
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Section  25  under  TiUe  21,  Food  and  Drugs,  U.  8.  C.  A.,  provides: 
"All  articles  known  as  oleomargarine,  butterine  Imitation,  proc- 
ess, renovated  or  adulterated  butter  ,  .  .  transported  into  any  state 
or  territory  or  the  District  of  Columbia  and  remaining  therein  for 
use,  consiunption,  sale  or  storage  therein,  shall  upon  arrival  within 
the  limit  of  such  state  or  territory  or  the  District  of  Columbia,  be 
subject  to  the  operation  and  effect  of  the  laws  of  such  state  or  terri- 
tory or  the  District  of  Columbia,  enacted  In  the  exercise  of  its  p>ollce 
powers  to  the  same  extent  and  in  the  same  manner  as  though  such 
articles  or  substances  had  been  produced  in  such  state  .  .  .  and  shall 
not  be  exempt  therefrom  by  reason  of  being  Introduced  tJierein  in 
original  packages  (May  9,  1902,  C  784,  #  1,  32  Stat,  193;  Feb.  10,  1925, 
C  200,  43  Stat.  827)." 

This  Federal  Statute  modifies  the  "Bulk  Package  Doctrine"  to  the 
extent  that  oleomargarine  and  Imitation  butter  brought  into  the  State 
of  Florida  and  remaining  therein  are  subject  to  the  laws  of  the  State  en- 
acted in  exercise  of  its  police  powers. 

The  weight  of  authority  is,  that  it  is  an  unlawful  interference  with 
Interstate  commerce  for  a  state  to  prohibit  absolutely  the  introduction 
of  oleomargarine  from  another  state  and  Its  sale  in  the  original  package 
as  oleomargarine,  though  it  may  lawfully  enact  legislation  designed  to  In- 
sure the  purity  of  the  imported  product  and  to  prevent  the  deceptive 
sale  of  even  pure  oleomargarine  as  butter.  Annotation  53  ALR  480,  Schoten- 
berger  v.  Penn.  43  L.  ed  49,  Collins  v.  N.  H.  43  L.  ed.  60. 

States  seem  to  have  authority  to  prohibit  manufacture,  sale  or  im- 
portation of  colored  oleomargarine,  but  a  consideration  of  the  statutes 
of  this  state  reveals  no  intention  of  our  Legislature  to  prohibit  the  ship- 
ment of  colored  oleomargarine  into  this  state. 

It  Is  therefore  my  opinion  that  whUe  the  laws  of  this  state  prohibit 
the  manufacture  and  sale  of  colored  oleomargarine  within  the  State,  they 
do  not  prohibit  the  importation  by  the  importer  of  colored  oleomargarine. 
Only  in  cases  where  the  Importer  resold  colored  oleomargarine  within  the 
State  would  he  be  subject  to  the  penalty  of  State  Laws,  and  sale  of  such 
merchandise  by  anyone  is  likewise  prohibited. 

HOTEL  COMOQSSION 

February  7,  1944, — 044-44, 

RESTAURANTS  OPERATED  AT  SHIPYARDS 

QUESTION:  Are  restaurants,  lunch  stands  and  cafeterias  operated 
by  a  shipyard  In  Hillsborough  County,  Florida,  subject  to  the  jurisdiction 
of  Gbe  Hotel  Commission? 

To  BonoTobU  George  H.  Clementt,  Commif^uyner,  State  Hotel  ComtnUeion: 

It  would  appear  that  the  shipyard  and  cafeterias  in  question  are 
being  operated  by  a  certain  company  as  agent  for  the  United  States  Mari- 
time Conmilsston. 

The  State  of  Florida  has  not  surrendered  its  jurisdiction  or  authority 
over  the  area  occupied  by  the  shipyard  where  such  restaurants  and  cafe- 
terias are  situated.  The  State  of  Florida  may,  therefore,  tn  the  interest 
of  public  health  enforce  within  such  areas  the  State's  vaUd  police  regu- 
lations. The  license  and  Inspection  fees  required  to  be  paid  by  Sections 
511,03  and  511.08,  Florida  Statutes,  1941,  are  required  for  the  purpose  of 
covering  the  costs  of  state  inspection  and  supervision  of  places  where 
food  is  sold  or  offered  for  sale  to  the  public.  This  requirement  is  made 
in  the  exercise  of  the  State's  police  power.  Under  which  power  the  State 
of  Florida  has  the  authority  to  enact  reasonable  regulations  and  require- 
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ments  for  the  protection  of  the  health  of  its  citizenry.  If  the  company,  as  the 
agent  of  the  United  States  Maritime  Commission,  desires  to  operate  a  cafe- 
teria at  the  shipyard,  such  operation  must  be  made  to  conform  to  the  valid 
rules  and  reflations  of  the  State  Hotel  Commission  and  thus  extend  to 
its  workmen  the  pubhc  health  protections  and  safegxiards  that  axe  pro- 
vided by  law. 

It  is  my  opinion  that  the  State  Hotel  Commission  has  jurisdiction 
over  any  restaurant,  lunch  stand  or  cafeteria  being  operated  by  said  com- 
pany at  the  shipyard  in  Hillsborough  County,  Florida,  and  that  the  opera- 
tor of  such  eating  establishment  may  be  required  to  permit  the  inspectors 
of  the  State  Hotel  Commission  to  inspect  such  establishment  and  be 
further  required  to  pay  to  the  Hotel  Commission  the  license  fees  required 
by  law  to  cover  the  incidental  costs  of  such  public  health  service. 

HOTELS,   RESTAURANTS,    APARTMENTS;    REGUI.ATIONS 

February  18,  1943.— 043-48. 

HOTEL  COMMISSION— PROSECUTIONS 

QUESTION:  Is  it  the  duty  of  the  State  Attorney  or  his  Assistant  to 
institute  prosecution  against  one  In  Broward  County,  who  has  violated 
the  provisions  of  Section  511,41,  Florida  Statutes,  1941? 

To  Honorable  l,oui»  F.  Mai  re,  A*fwta»t  State  Atlorneii,  Fort  Lauderdale,  Florida: 

Section  511.41  provides:  "Penalty  for  violation  of  laws,  roles  or  resru- 
lations. — Any  owner,  manager,  agent  or  person  in  charge  of  a  hotel,  apart- 
ment house,  rooming  house,  restaurant,  lunch  or  sandwich  stand  or  coun- 
ter who  shall  obstruct  or  hinder  any  deputy  hotel  commissioner  in  the 
proper  discharge  of  his  duties  imposed  by  law  or  who  shall  fail  or  neglect 
or  refuse  to  pay  the  license  fee  for  inspection  required  by  law,  or  who 
shall  fail  or  refuse  to  perform  or  carry  out  any  duty  imposed  upon  him 
by  law,  or  the  rules  and  regulations  authorized  thereunder,  shall  be  guilty 
of  a  misdemeanor  and,  upon  conviction  thereof,  shall  be  fined  not  less 
than  ten  dollars,  nor  more  than  fifty  dollars,  or  shall  be  imprisoned  in 
the  county  jail  for  not  less  than  ten  days  nor  more  than  ninety  days. 
Every  day  that  such  a  hotel,  rooming  house,  apartment  house,  restaurant, 
lunch  or  sandwich  stand  or  counter  shall  be  operated  in  violation  of  law, 
or  rules  and  regulations  authorized  thereunder  shall  constitute  a  separate 
offense." 

It  is  apparent  that  the  offense  denounced  by  the  above  section  is  a 
misdemeanor. 

In  counties  where  Criminal  Courts  of  Record  are  not  established,  the 
County  Court  has  trial  jurisdiction  of  all  misdemeanors.  The  Prosecuting 
Attorney  of  the  County  Court  is  charged  with  the  duty  of  prosecuting  all 
criminal  cases  pending  in  said  Court.  The  only  method  provided  by  law 
whereby  a  prosecution  In  a  County  Court  may  be  instituted  is  unon  an 
indictment  returned  by  the  Grand  Jury,  or  upon  an  information  filed  by 
the  County  Prosecuting  Attorney.  (See  Sections  34.01,  34.12,  34.13, 
Florida  Statutes,  1941.) 

It  is  my  opinion,  therefore,  that  a  State  Attorney  or  Assistant  State 
Attorney  is  not  authorized  to  institute  criminal  proceedings  in  Broward 
County  for  a  violation  of  the  section  above  quoted. 

The  Hotel  Commission  is  authorized  by  statute  to  institute  proceed- 
ings by  mandamus  or  injunction,  whenever  such  proceedings  may  be  nec- 
essary to  the  proper  enforcement  of  the  provisions  of  Chapter  500,  Flor- 
ida Statutes,  1941.  or  of  the  rules,  regulations,  and  orders  lawfully  entered 
and  promulgated  by  the  Hotel  Commissioner  under  the  authority  of  said 
chapter.  When  it  is  deemed  necessary  to  institute  such  proceedings,  the 
State  Attorney,  among  other  Prosecuting  Attorneys,  is  charged  with  the 
duty  of  representing  the  Commission  in  such  litigation.  See  Section  511.31, 
Florida  Statutes.  1941. 
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September  22,  1943. — 043-254. 

LICENSES— RESTAURANTS 

QUESTION :  Two  or  more  cafeterias  are  about  to  be  set  Up  In  a  ship- 
yard in  Jacksonville  for  the  sole  purpose  of  feeding  shipyard  workers. 
Should  these  cafeterias  come  under  the  jurisdiction  of  the  State  Hotel 

Commission  and  be  licensed? 

To  Ilonorahte  llvnter  G,  Johnson,  State  Hotel  Commitiiioner : 

Under  the  provisions  of  Section  511.02.  Florida  Statutes,  1941,  a  res- 
taurant is  defined  to  be  any  place  or  location  kept,  used,  maintained  as, 
advertised  as,  or  held  out  to  the  public  to  be  a  place  where  meals,  lunches 
or  sandwiches  are  prepared  or  served.  Section  511.03,  Florida  Statutes, 
1941,  requires  the  payment  of  a  license  by  every  person  engaged  in  the 
business  of  conducting  a  restaurant.  The  statute  does  not  exempt  from 
its  operation  any  restaurant  that  may  be  engaged  m  rendering  exclusive 
service  to  any  particular  group  of  citizens. 

It  is  therefore  my  opinion  that  those  cafeterias  referred  to  in  yoiu: 
letter  are  subject  to  the  Jurisdiction  of  the  State  Hotel  Commission  and 
the  payment  of  a  license  as  required  by  Sections  511,03-511.08,  Florida 
Statutes,  1941, 

November  3.  1943.— 043-295. 

OLEOMARGARINE-SERVICE  IN  SCHOOL  LUNCHROOMS 

QUESTION:  What  Federal  and  State  Laws  are  applicable  to  the 
service  of  oleomargarine  colored  and /or  uncolored  in  scikool  lunchrooms 
and  nursery  schools  operated  as  a  part  of  the  school  system  of  Florida? 

To  Ilonorttltle  Colin  EtifflUh.  State  SupeTiatendtnt  of  Public  InHruction: 
The  applicable  Federal  Laws  are: 

1.  Section  2302  (3),  U.  S.  C.  A.  Every  manufacturer  shall  place  a 
label  on  each  package  which  label  shall  give  notice  that  "Each  person  is 
cautioned  not  to  use  either  this  package  again  or  the  stamp  thereon  again, 
nor  to  remove  the  contents  of  this  pacl^age  without  destroying  said  stamp, 
under  the  penalty  provided  by  law  in  such  CEises." 

2.  Section  2305.  U.  S.  C,  A.  "Whenever  any  stamped  package  con- 
taining oleomargarine  is  emptied,  it  shall  be  the  duty  of  the  person  In 
whose  hands  the  same  is  to  utterly  destroy  the  stamps  thereon  ..." 

3.  Section  2308  (b),  U.  S.  C.  A.,  makes  it  unlawful  for  any  person 
to  "remove  any  such  label  so  fixed  from  any  such  package,"  with  a  penalty 
of  $50.00  as  to  each  package. 

4.  Section  2308  (c)  makes  it  tinlawful  to  wilfully  remove  or  deface 
the  stamps,  marks  or  brands  on  any  package  and  provides  a  penalty  of 
not  less  than  $100,00  nor  more  than  $2,000.00  and  imprisonment  of  not 
less  than  30  days  nor  more  than  six  months. 

5.  Section  2308  (e)  makes  it  unlawful  for  any  person  to  purchase  or 
receive  for  sale  any  oleomargarine  which  has  not  been  branded  or  stamped 
according  to  law  and  provides  a  penalty  of  $50.00  for  each  offense. 

6.  Section  2308  (f)  makes  it  unlawful  to  luiowingly  purchase  or  re- 
ceive for  sale  any  oleomargarine  from  any  manufacturer  who  hsis  not  paid 
the  special  tax  required  under  Section  3200  (a),  Chapter  27,  with  a  penalty 
of  $100.00  for  each  offense. 

7.  Section  2308  (g,  1)  provides  a  penalty  for  "any  person  who  wilfully 
neglects  or  refuses  to  destroy  utterly  the  stamps  on  any  empty  package 
which  contained  oleomargarine"  of  not  to  exceed  $50.00  or  imprisonment 
of  not  less  than  10  days,  nor  more  than  six  months  for  each  offense. 

8.  Section  2308  <g,  2)  provides  a  penalty  for  "any  person  who  wil- 
fully neglects  or  refuses  to  destroy  utterly  the  stamps  on  any  empty  pack- 
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age  which  contained  oleomargarine"  of  a  fine  not  exceeding  $100.00  and 
imprisonment  not  more  than  one  year. 

9.  Section  2309  provides  for  the  forfeiture  of  all  packages  found  un- 
stamped or  unmarked,  and  for  other  violations  of  law. 

10.  Section  2322,  relating  to  adulterated  or  renovated  butter  pro- 
vides for  a  notice  similar  to  one  mentioned  in  Section  2302,  and  makes  it 
unlawful  to  use  the  original  package  or  stamps  thereon  a  second  time 
or  to  remove  contents  without  destroying  the  stamps. 

11.  Section  2326  (a,  2)  makes  it  unlawful  to  remove  any  such  label 
from  any  such  package,  with  a  penalty  of  $50.00  for  each  package  as  to 
which  such  ofiense  is  committed. 

State  Law  applicable: 

Section  511.40,  Florida  Statutes,  1941  provides; 

"Use  of  butter  substitutes;  penalty. — Any  keeper  of  any  hotel,  board- 
ing house,  restaurant,  lunch  or  sandwich  stand  or  counter,  who  shall 
knowingly  and  wilfully  without  giving  notice  to  guests  at  the  table,  supply 
oleomargarine  or  other  spurious  preparations  purporting  to  be  butter  for 
the  use  of  guests,  shall  be  subject  to  punishment  by  Imprisonment  not  ex- 
ceeding thirty  days,  or  by  fine  not  exceeding  one  hundred  dollars." 

SECURITIES 

August  16,  1944.— 044-233. 

DEPINrnON — EFFECT  OF  SUPREME  COURT  DECISION 

QUESTION:  1.  Did  the  decision  of  the  Supreme  Coiut  of  Florida 
in  Boyer  v.  Black  (not  yet  reported)  involve  the  validity  of  that  portion 
of  Section  1,  Chapter  21709,  Laws  of  Florida,  1943,  relative  to  a  certificate 
of  interest  in  an  oil,  gas,  petroleum,  mineral  or  mining  title  or  lease,  or 
the  right  to  participate  therein,  in  or  on  lands  situated  outside  this  State? 

2.  Is  the  effect  of  such  decision  to  restore  In  its  entirety  Section 
517.02  (1),  Florida  Statutes,  1941,  defining  the  term  "security"? 

To  Honorable  J.  Bdwin  Larton,  Chairman,  Florida  Securitiei  Committion: 

Chapter  21709,  Laws  of  Florida,  1943,  Section  1,  defines  the  "securi- 
ties" subject  to  registration  and  regulation  in  tills  state.  Such  section 
includes  not  only  the  portion  embraced  in  the  question  but  also: 

"...  oil,  gas,  and  petroleum  leases  on  lands  situated  outside 
this  State,  offered  for  sale  to  the  public  by  a  dealer  or  salesman  in 
this  State  .  .  ." 

The  quoted  definition  was  the  only  part  of  said  Section  1  before  the 
Court  and  that  portion  of  the  section  about  which  you  Inquire  was  not 
referred  to  in  the  decision.  In  South  Florida  Trust  Co.  v.  Miami  Coliseum 
Corporation,  133  So.  334,  the  Supreme  Court  said  that  it  will  not  pass 
upon  the  constitutionality  of  a  portion  of  a  statute  not  before  It.  Conse- 
quently, it  Is  my  opinion  that  the  decision,  in  Boyer  v.  Black,  held  un- 
constitutional that  part  of  Section  1  quoted  above,  but  did  not  involve 
the  vaUdity  of  that  part  of  said  section  specified  in  your  question. 

2.  The  aforesaid  Section  1  Is  a  complete  restatement  and  revision  of 
the  definition  of  the  term  "security"  as  such  term  was  defined  in  the 
statute  amended  by  said  section,  and,  under  the  holding  of  the  Supreme 
Court  of  Florida  in  re  Wade.  7  So.  2d  797  said  Section  1  by  implication  of 
law  has  superseded  the  definition  of  such  term  in  the  amended  statute. 

Moreover,  the  definition  of  such  term  in  the  amended  statute  is  in 
conflict  with  the  restated  and  revised  definition  in  said  Section  1  with 
respect  to  the  extent  of  the  jurisdiction  of  the  Commission  over  the 
"securities"  mentioned  in  your  first  question,  and  as  a  result  that  part 
of  the  amended  statute  wliich  conflicts  with  said  Section  1  is  repealed 
by  the  express  provision  of  Section  4  of  the  aforesaid  chapter. 
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In  view  of  the  foregoing,  it  is  my  opinion  that  Section  517.02  (1), 
Florida  Statutes,  1941.  is  in  no  way  restored,  and  that  Section  1,  Chap- 
ter 21709,  Laws  of  Florida,  1943.  with  the  deletion  therefrom  of  that  part 
of  such  section  quoted  heretofore,  is  the  definition  of  the  term  "security" 
as  used  in  the  Uniform  Sale  of  Securities  Law. 

November  29,  1943. — 043-322. 

DEPOSITS — SUBSTITUTION 

QUESTION:  In  opinion  number  042-221,  which  was  written  by  the 
Attorney  General  May  7,  1942,  and  which  opinion  appears  on  page  681 
of  the  Biennial  Report  for  1941-42,  it  was  held  that  the  Florida  Securities 
Commission  had  no  legal  authority  to  authorize  any  change  whatever 
in  the  bond  or  deposit  required  by  dealers  under  Section  517.14,  Florida 
Statutes,  1941.  from  which  possible  claimants  are  entitled  to  satisfy  their 
claims  under  the  statute. 

It  has  been  requested  that  the  aforesaid  opinion  be  reconsidered  be- 
cause the  holdmg  In  same  might  tend  to  work  a  hardship  upon  the  public 
in  case  of  a  sharp  break  in  the  securities  market  because  the  Florida  Se- 
curities Commission  could  not  authorize  any  change  whatever  In  the  de- 
posit, and,  therefore,  could  not  require  the  deposit  of  additional  securi- 
ties to  keep  the  value  of  such  deposit  up  to  the  required  amount. 

To  th«  Florida  Securiii**  CommUtioH : 

The  opinion  referred  to  did  not  purport  to  pass  upon  your  right  to 
require  additional  deposits  In  order  that  the  value  of  deposited  securi- 
ties be  kept  at  a  certata  level,  but  dealt  only  with  the  question  of  chang- 
mg  the  form  of  security  after  the  rights  of  possible  claimants  had  become 
fixed. 

Once  a  claimant  has  established  his  claim  against  a  dealer.  It  would 
be  a  simple  matter  to  satisfy  such  claim  out  of  securities  owned  by  the 
dealer  and  deposited  with  the  Commission  for  the  protection  of  those 
having  transactions  with  such  dealer;  whereas,  on  the  other  hand,  all 
sorts  of  defenses  might  be  raised  in  a  proceeding  against  a  retroactive 
bond,  and  considerable  litigation  might  follow.  Therefore,  after  the  lia- 
bility period  has  expired  and  the  securities  are  bemg  held  merely  for  the 
protection  of  possible  claimants,  it  is  my  opinion  that  the  Commission  may 
not  permit  the  substitution  of  a  retroactive  bond  for  the  securities  so  held. 

February  19,  1944. — 044-59. 

EVASION  OP  LAW 

QUESTION:  1.  Is  the  sale  of  lots  and  the  subsequent  issuance  of 
one  share  of  stock  in  a  corporation  for  each  lot  owned,  an  evasion  of  the 
law  requirmg  the  qualification  of  all  stock  with  the  Florida  Securities  Com- 
mission before  offering  the  same  for  sale  to  the  public? 

2.  Is  the  above  operation  in  violation  of  any  of  the  provisions  of 
the  Securities  Law? 

To  Honorable  J.  Bdtinii  Lartoti,  Cfiairman,  Florida  Semritwi  Committion: 

In  answer  to  your  first  question  I  wish  to  advise  tliat  the  so-called 
agreement  appears  to  contemplate  the  sale  of  one  lot  and  one  share  of 
stock.  I  do  not  see  how  any  other  interpretation  could  be  placed  upon  it 
because  there  must  be  something  of  value  given  or  paid  to  a  corporation 
before  it  can  issue  a  share  or  shares  of  stock  and  part  of  the  so-called 
consideration  for  the  lot  is  held  for  the  use  and  benefit  of  the  proposed 
corporation,  which  simply  means  that  this  Is  the  consideration  for  the 
stock  to  be  Issued.  I  therefore  answer  your  first  question  In  the  affirma- 
tive. 

This  renders  unnecessary  an  answer  to  your  second  question. 
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March  30,  1944.— 044-108. 

FLORIDA   SECURmES   COMMISSION 
■i 
QUESTION:     How  are  the  following   terms:    "Investment  Adviser," 
"Investment  Counsel,"  and  "Investment  Counsellor,"  defined  in  Chapter 
21709.  Acts  of  1943   (Section  517,02,   1943  Supplement.  Florida  Statutes. 
1941)? 

To  Honorable  J.  Edwin  Larson,  Chairman,  Florida  Seruritie*  Commhmion: 

By  Chapter  21709,  Laws  of  Florida,  Acts  of  1943,  the  definition  of 
"dealer"  as  used  in  the  Uniform  Sale  of  Securities  Law  was  amended  to 
Include  "Investment  Adviser,"  "Investment  Counsel"  and  "Investment 
Counsellor"  in  the  following  language: 

"  'Dealer'  shall  include  'Investment  Advisor'  and  'Investment 
Counsel'  and  'Investment  Counsellor'  which  is  hereby  defined  to  be 
every  person  who  in  this  State  for  compensation  eng^es  in  the 
business  of  advising  others  either  directly  or  indirectly  or  through 
publications  or  writings  as  to  the  value  of  securities,  or  as  to  the 
advisability  of  investment  in  or  purchasing  securities,  and  every 
person  other  than  a  certified  public  accountant  who  issues  or 
promulgates  analyses  or  issues  reports  concerning  securities;  pro- 
vided the  term  'Dealer'  shall  not  include  any  licensed  practicing 
attorney  who  renders  or  performs  any  of  said  servities  in  connection 
with  the  regular  practice  of  his  profession,  nor  to  a  wholesaler  sell- 
ing exclusively  to  Dealers,  nor  to  a  person  buyir^  and  selUng  secu- 
rities exclusively  through  a  registered  Dealer  or  Stock  Exchange." 

You  advise  that  a  firm  in  Jacksonville.  Florida,  Is  performing  the  serv- 
ices described  in  the  definition  of  "Investment  Adviser,"  "Investment 
Counsel"  and  "Investment  Counsellor";  that  this  firm  has  been  requested 
to  register  with  the  Florida  Securities  Commission;  and  that  the  firm  in 
question  claims  it  is  not  subject  to  the  provision  of  said  Chapter  21709 
for  seven  listed  reasons.    These  reason  may  be  restated  briefly  as  follows: 

1.  That  it  was  not  the  legislative  intent  in  such  act  to  include  in- 
vestment counsel  whose  activities  are  limited  to  such  as  those  engaged 
in  by  this  firm. 

2.  That  any  attempt  to  include  the  activities  such  as  this  firm's 
within  the  operation  of  said  act  would  constitute  an  unreasonable,  arbi- 
trary and  unconstitutional  classification,  and  would  be  unconstitutional 
as  violating  the  provisions  of  Section  1,  Declaration  of  Rigiits.  Florida 
Constitution. 

3.  That  the  reference  in  the  act  to  "Investment  Adviser,"  "Invest- 
ment Counsel"  and  "Investment  Counsellor"  if  intended  to  cover  activi- 
ties such  as  this  firm's,  would  be  unconstitutional  because  not  included 
or  properly  referred  to  in  the  title  of  the  Act,  and  not  germane  to  the 
subject  matter  of  the  Act. 

You  inquire  if  the  objections  are  well  taken.  The  objections  are  an- 
swered in  the  order  numbered: 

1.  From  the  information  furnished,  it  appears  that  the  activities  of 
this  firm  fall  within  the  above  definition  of  "Investment  Adviser,"  "In- 
vestment Counsel"  and  "Investment  Counsellor,"  hence,  this  firm's  type 
of  service  appears  to  bring  it  within  the  definition  of  "dealer"  as  above 
set  forth. 

2.  Since  It  is  my  opinion  (see  succeeding  paragraph  3  hereof  t  that 
the  above  Chapter  21709  is  constitutional  from  the  standpoint  of  title 
and  substance  with  respect  to  services  rendered  by  this  firm,  as  I  under- 
stand the  nature  of  such  services,  it  is  my  further  opinion  that  the  in- 
clusion of  activities  of  this  firm  wlttUn  the  operation  of  the  Act  does  not 
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constitute  an  unreasonable,  arbitrary  and  unconstitutional  classification, 
and  is  not  violative  of  Section  1,  Declaration  of  Rights,  Florida  Consti- 
tution. Reference  is  made  to  the  case  of  State  v.  Mlnge  (Fla.)  160  So. 
673  involving  the  Uniform  Sale  of  Securities  Act.  In  that  case  this  par- 
ticular phase  of  the  Act  was  not  involved,  but  the  case  is  in  point  on 
this  subject. 

3.    The  title  of  said  Chapter  21709  is  as  follows: 

"AN  ACT  to  Amend  Section  1  of  Chapter  14899,  Acts  1931  as 
Amended  by  Section  1  Chapter  17253,  Ac  tsl935as  Amended  by  Sec- 
tion 1  of  Chapter  19190,  Acts  1939;  Section  5  of  Chapter  14899 
Acts  1931  as  Amended  by  Section  4  of  Chapter  17233.  Acts  1935 
as  Amended  by  Section  2  of  Chapter  19190  Acts  1939;  Section  11 
of  Chapter  14899,  Acts  1931  as  Amended  by  Section  6  of  Chap- 
ter 17253  Acts  1935  as  Amended  by  Section  3  Chapter  20960  Acts 
1941,  Being  "An  Act  Regulating  the  Sale  of  Securities  and  to  Make 
Uniform  the  Law  Relating  thereto:  and  to  Repeal  Statutes  which 
are  Inconsistent  herewith." 

This  method  of  identifying  the  subject  matter  of  the  Act  In  the  title 
is  sufficient.  State  v.  County  of  Duval  (Fla.)  3  So.  193,  Saunders  v.  Fro- 
visional  Mimicipality  of  Pensacola  (Fla.)  4  So.  801, 

Section  1  of  Chapter  21709  has  to  do  with  definitions  of  terms  used 
in  the  Uniform  Sale  of  Securities  Law,  and  is  a  complete  restatement 
and  a  publishing  at  length  of  Section  1  of  the  original  Act,  as  amended 
in  1935  and  1939.  as  above  indicated,  with  additional  amendments  supplied 
by  said  Section  1,  Chapter  21709,  Included  in  which  definitions  Is  the 
above  definition  of  "dealer."  This  complies  with  Section  16,  Article  m, 
Florida  Constitution. 

The  title  to  the  original  Uniform  Sate  of  Sectiritles  Law  (Chapter 
14899,  Laws  of  Florida,  Acts  of  1931),  which  is  repeated  in  the  title  to  the 
above  amendatory  Act  of  1943,  is  as  follows: 

"An  Act  regulating  the  sale  of  securities  and  to  make  uniform 
the  law  relating  thereto." 

In  the  case  of  Nichols  v.  Yandre  (Fla.)  9  So.  2d  157.  it  was  urged  that 
Section  16  of  the  Uniform  Sale  of  Securities  Law  was  not  germane  to 
the  title  of  the  Act  and  hence,  was  unconstitutional.  The  Court  in  that 
case  in  overruling  this  contention  stated  In  part  as  follows: 

"The  general  purpose  of  the  organic  restrictions  to  prevent 
deceit  has  however  predominated,  thus  it  has  been  said  the  title 
need  not  be  an  index  . .  .  nor  refer  to  the  matter  in  the  body  germane 
to  the  expressed  subject  ..." 

Are  "Investment  Adviser,"  "Investment  Counsel"  and  "Investment 
Counsellor"  as  defined  in  said  chapter  germane  to  the  expressed  subject? 
In  my  opinion,  the  answer  is  In  the  affirmative.  The  business  of  such  an 
advisor,  counsel  or  counsellor  depends  upon  the  purchase  and  sale  of  se- 
curities. The  advice  of  such  an  adviser,  counsel  or  counsellor,  as  defined 
above,  reasonably  in  many  instances  may  be  as  persuasive  in  Influencing 
others  in  the  purchase  or  sale  of  securities  as  one  who  actually  and  ac- 
tively solicits  others  to  purchase  or  sell  securities.  The  Uniform  Sale  of 
Securities  Law  was  designed  by  the  legislature  to  protect  the  investor  In 
securities,  not  against  losses  from  a  fluctuating  market,  but  from  any 
fraud  that  might  be  practiced  upon  him.    Nichols  v.  Yandre,  supra. 

Therefore,  it  Ls  my  opinion  that  this  firm  should  be  required  to  regis- 
ter with  the  Florida  Securities  Commission. 
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November  30.  1943.— 043-319. 

TXNREOISTERED  AND  NONEXEMPT  SECURITIES 

QUESTION:  May  a,  registered  Florida  dealer  legally  sell  securities 
which  have  not  been  registered  in  this  state  and  which  are  not  exempt 
securities  under  any  provision  of  the  Florida  Securities  Law,  to  banks, 
savings  Institutions,  etc.,  under  Section  517.08  (5),  Florida  Statutes.  1941. 
as  amended,  when  such  dealer  is  neither  the  Issuer  of  such  securities  nor 
the  duly  authorized  representative  of  such  issuer? 

To  the  Florida  SecarUies  Committion : 

It  Is  Clear  from  Sections  517,07  and  517.12,  Florida  Statutes,  1941, 
that  securities  may  not  be  sold  in  this  state  without  being  registered  un- 
less they  are  either  exempt  securities  or  securities  sold  in  exempt  trans- 
actions. 

Prior  to  the  1943  Amendment  (Chapter  21709,  Laws  of  Florida,  Acts  of 
1943),  aU  sales  to  banks,  savings  institutions,  trust  companies,  insurance 
companies,  corporations,  brokers  and  dealers,  were  considered  as  exempt 
transactions.  However,  the  1943  Amendment  limited  this  exemption  by 
requiring  that  the  sale  to  the  enumerated  institutions  should  be  made  by 
either  the  issuer  of  the  securities  or  by  the  duly  authorized  representa- 
tive of  such  issuer. 

Therefore,  it  is  my  opinion  that  a  registered  Florida  dealer  cannot 
legally  sell  securities  which  are  neither  registered  nor  exempt,  to  banks, 
savings  institutions,  trust  companies,  insurance  companies,  corporations, 
brokers  or  dealers,  unless  the  dealer  making  the  sale  is  either  the  issuer 
of  such  securities  or  the  duly  authorized  representative  of  such  issuer. 

COMBINATIONS  RESTRICTING  TRADE  AND  COMMERCE 

September  23,  1944.— 044-283. 

WHOLESALERS — REFUSAL  TO  SELL  TO  RETAILERS 

QUESTION:  May  wholesalers  of  beer  in  an  area  within  the  State 
of  Florida  refuse  to  sell  beer  to  retailers  who  have  violated  one  or  more 
of  the  Beverage  Laws  of  the  State? 

To  Honorable  E,  W,  Scarborough,  Director,  State  Beverage  Department: 

Your  inquiry  has  been  examined  in  the  light  of  the  applicable  statutes 
of  this  state  and  particularly  Chapter  542,  Florida  Statutes,  1941,  regard- 
ing combinations  restricting  trade  or  commerce,  and  it  is  my  opinion  that 
the  wholesalers  to  which  you  refer  can  decline  to  sell  beer  to  retailers 
In  the  circumstances  set  forth  in  the  question. 

DOG  AND  HORSE  RACING 

July  20,  1943.— 043-174. 

FUNDS— REPLACEMENT;  DEFICIENCY— CALHOUN  COUNTY 

QUESTION:  Did  the  1943  regular  session  of  the  Florida  Legislature 
enact  any  law  providing  that  counties,  receiving  less  than  $33,000.00  from 
Race  Track  Funds,  such  deficiency  occurring  since  January  1,  1943,  may 
have  such  deficiency  made  up,  by  the  State,  from  other  sources? 

To  Honorable  Colin  EnglUk,  State  Superintendent  of  Pvblic  Initruction: 

Since  this  may  affect  money  previously  allocated  by  the  Legislature  In 
support  of  the  public  schools  and  is  now  directly  involved  in  Calhoun 
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County,  I  thought  it  well  to  review  the  various  acts  passed  by  the  Legisla- 
ture relating  thereto  and  give  you  the  benefit  of  my  opinion  with  refer- 
ence thereto. 

The  first  of  these  acts  is  Chapter  21S47.  In  the  preamble  to  the 
Act  it  is  stated  that  since  1931  the  counties  of  the  State  of  Florida  have 
received  annually  approximately  $33,000  each  for  the  carrying  on  of 
county  governmental  and  educational  functions  and  have  become  de- 
pendent upon  such  Funds  for  the  carrying  on  of  such  governmental  and 
educational  functions,  and  that  due  to  the  war  there  has  been,  and  will 
continue  to  be.  a  reduction  in  the  revenue  derived  from  taxation  of 
horse  and  dog  racing  with  the  result  "that  there  exists  grave  danger 
that  the  several  counties  of  the  State  of  Florida  will  not  be  able  to  per- 
form the  governmental  and  educational  functions  heretofore  financed  by 
Racing  Revenues  ,  .  .  ."  and  that  the  responsibility  for  safeguarding  the 
welfare  of  the  people  of  the  State  and  continuing  the  operation  of  county 
government  and  coimty  school  systems  primarily  rests  upon  the  Legisla- 
ture, and  that  the  Legislature  finds  that  the  welfare  of  the  people  is  Im- 
pieriled  and  "county  government  and  county  school  systems  are  endan- 
gered," and  it  is  the  paramount  duty  of  the  Legislature  to  guarantee  the 
functioning  of  county  government  and  county  school  systems  by  provid- 
ing the  funds  to  offset  unexpected  losses  of  revenue  due  to  the  war.  So 
the  Legislature  proceeded  to  appropriate  from  the  General  Revenue  Fund 
certam  funds  derived  from  taxes  which  can  be  legally  dispersed  for  the  pur- 
poses mentioned,  or  from  the  proceeds  of  Inheritance,  estate  and  intangible 
taxes,  the  sum  of  one  million,  five  hundred  thousand  dollars  per  annum 
during  the  period  that  the  Act  was  in  force  and  effect,  and  it  authorized 
the  Comptroller  to  draw  his  warrant  payable  to  either  the  County  Com- 
missioners or  the  Board  of  Public  Instruction,  as  authorized  by  law,  for 
a  sum  of  money  to  bring  the  counties'  allocation  from  racing  up  to  $33,000 
"for  any  year  during  the  period  in  which  this  act  shall  be  in  force,"  In 
other  words,  there  was  to  be  added  to  the  amount  distributed  to  each 
county  from  funds  received  from  race  track  taxes  a  sufficient  amount  of 
money  so  that  each  county  would  receive  each  year  the  sum  of  $33,000. 

The  Act  Is  to  remain  in  force  and  effect  until  the  30th  day  of  June, 
AU.,  1945.  It  became  eflective  on  its  approval  by  the  Governor  on  June 
5,  1943. 

Taking  into  consideration  the  entire  languE^e  of  this  Act,  includtog 
the  preamble,  I  am  constrained  to  believe,  and  so  hold,  that  the  Legisla- 
ture Intended  that  this  Act  should  make  available  for  immediate  distribu- 
tion $1,500,000  to  be  used  prior  to  December  31,  1943  to  bring  each  county's 
share  from  race  track  money  received  since  January  1,  1933  up  to  $33,000, 
provided,  of  course,  that  the  appropriation  of  $1,500,000  for  that  purpose 
is  not  exceeded.  I  cannot  believe  that  the  Legislature  would  have  made 
a  statement  of  legislative  policy  and  a  finding  of  fact  of  the  crisis  in 
which  the  county  government  and  the  school  systems  were,  and  then  not 
intend  that  such  condition  should  be  immediately  remedied  under  the 
provisions  of  the  Act. 

The  next  act  that  was  passed  is  Chapter  22044  and  I  find  quite  a 
preamble  to  this  Act,  but  it  is  worded  differently  from  Chapter  21947. 
I  ftad  that  this  Act  created  In  the  State  Treasury  a  public  fund  to  be  known 
as  the  Counties'  Emergency  Fund  and  the  Governor  was  authorized  and 
directed  to  transfer  into  this  Fund  moneys  available  therefor  and  not 
otherwise  appropriated  up  to  an  amount  necessary  to  provide  relief  for 
the  several  counties,  and  that  he  was  authorized  to  lend  a  sufficient 
amount  of  such  money  to  replace  "revenue  lost  to  such  Ijoard  or  boards 
from  racing  and  to  assist  in  preventtag  coUapse  of  essential  local  govern- 
mental and  educational  functions,  during  the  fiscal  years  1943-44  and 
1944-45;  provided,  however,  no  advancement  to  any  one  county  for  gov- 
ernmental and  educational  financial  aid  during  any  one  fiscal  year  may 
exceed  tlie  difference  between  the  sum  actually  received  In  such  fiscal 
year  by  such  county  from  racing,  and  the  sum  of  $33,000;  and  provided. 
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further,  that  any  county  receiving  any  such  advancement  shall  agree  by 
resolution  or  resolutions,  adopted  by  the  particular  board  or  boards  there- 
in, which  are  the  recipients  of  racing  revenue  .  .  .  that  said  advancement 
will  be  repaid  by  said  county  over  a  ten-year  period  begitming  with  the 
statutory  racing  season  of  1947-48,  in  equal  annual  installments  from 
such  racing  revenue,  .  .  .  ,"  and  the  Comptroller  is  authorized  to  deduct 
same  from  the  counties'  allotment  from  racing  revenue  durli^  such  pe- 
riod. 

You  will  note  that  this  advancement  of  money  was  only  authorized 
for  the  fiscal  years  1943-44  and  1944-45,  and  provides  that  the  sima  actually 
received  in  the  fiscal  year  may  be  supplemented  to  bring  the  amount  up 
to  $33,000  by  a  loan. 

I  do  not  believe  that  the  Legislature  Intended  that  this  Act  take 
effect  prior  to  either  the  beginning  of  the  State's  fiscal  year  of  July  1, 
or  the  counties'  fiscal  year  of  October  1,  and  then  only  U  a  deficit  should 
develop  in  the  amount  the  counties  received  from  racing  for  the  particu- 
lar fiscal  year  of  1943-44. 

The  language,  in  my  mind,  cannot  be  construed  as  retrospective  to 
take  care  of  any  deficit  that  the  counties  may  have  suffered  by  reason 
of  the  fact  that  they  did  not  get  $33,000  from  race  track  moneys  from 
January  1,  1943  up  until  the  final  distribution  of  same  some  time  in  May. 

The  next  act  passed  was  Chapter  22136.  There  is  no  preamble  to 
this  Act,  and  it  provides  for  an  appropriation  for  allocation  and  distribu- 
tion to  the  several  counties,  of  a  sufficient  amoimt  of  money  to  produce 
to  each  county  $33,000  per  year  either  from  racing  or  from  said  Act, 
and  it  Is  apportioned  out  of  funds  derived  from  intangible,  inheritance, 
and  estate  taxes  in  such  amounts  necessary  to  insure  such  payment. 

It  is  further  provided  that  a  certain  Trust  Fund  created  by  Section 
3  of  Paragraph  (J)  of  the  General  Appropriation  Act  after  provision  is 
made  for  payment  of  the.  appropriation  mentioned  In  this  act,  that  such 
Fund  would  then  revert  to  the  General  Revenue  Fund,  and  it  provides 
that  the  funds  in  the  Trust  Fund  created  by  Section  3,  Paragraph  (Ji 
of  the  General  Appropriation  Act  m^ht  be  transferred  by  the  Budget 
Commission  from  time  to  time  to  the  credit  of  the  General  Revenue  Fund 
prior  to  distribution  to  the  several  counties  as  required,  and  the  effec- 
tive date  of  this  Act  is  July  1,  1943. 

The  Governor  vetoed  that  provision  of  the  General  Appropriation 
Act  referred  to  in  this  Act:  to  wit.  Paragraph  (Ji  of  same.  This,  there- 
fore, nullified  the  particular  Trust  Funds  mentioned  in  this  chapter. 
Since  the  effective  date  of  this  Act  was  not  until  July  1,  1943,  it  is  doubt- 
ful as  to  whether  or  not  any  moneys  could  be  available  thereunder,  and 
then  probably  only  from  collections  from  estate  and  intangible  taxes 
after  that  date. 

In  view  of  what  I  have  said  with  regard  to  this  particular  chapter, 
I  doubt  its  availability  or  usefulness,  particularly  in  view  of  the  other 
acts  that  had  previously  been  passed  by  the  same  Legislature. 

I  might  add  that  under  Article  IX  of  the  Constitution,  intangible, 
inheritance,  and  estate  taxes  can  be  allocated  to  the  counties  as  the 
Legislature  may  provide,  so  this  apparently  eliminates  any  question  as  to 
the  constitutionality  of  the  three  acts  mentioned. 

August  12,  1943.— 043-200. 

FUNDS — REPLACEMENT;   DEFICIENCY— MADISON  AND 
LEON  COUNTIES 

QUESTION:  Is  the  Board  of  Public  Instruction  of  Madison  County, 
under  Chapter  21835,  effective  July  1,  1943,  and  is  tlie  Board  of  PubUc 
Instruction  of  Leon  County  under  Chapter  21836,  effective  May  24,  1943, 
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entitled  to  receive  one-half  of  funds  for  replacement  of  the  Race  Track 
Funds  under  Chapter  21947,  Acts  of  1943,  effective  June  5,  1943? 

Til  IIoNorahle  Colin  EngUah.  Ulnte  fiiiperintendpitt  of  PuhUe  Inttrurliun : 

It  is  my  opinion  that  this  question  should  be  answered  in  the  affirma- 
tive as  to  both  County  Boards. 

Both  Chapter  21835  and  Chapter  21836  direct  payment  to  respective 
County  Boards  of  Public  Instruction  of  one-half  of  all  moneys  allocated 
and  distributed  under  Chapter  14832,  Laws  of  Florida,  Acts  of  1931,  and 
acts  supplemental  thereto;  and  Chapter  21836  adds  "and  such  other  rev- 
enue as  may  be  provided  to  replace  and/ or  supplement  the  same." 

Enclosed  is  a  copy  of  my  opinion  of  July  31st,  on  said  Chapter  21947. 
which  answers  your  mquiry  in  part  and  from  which  I  Quote: 

"Chapter  21947,  Laws  of  Florida,  Acts  of  1943,  as  stated  in  Its  pre- 
amble, proposes  to  guarantee  the  continued  functioning  of  county  gov- 
ernment and  county  school  systems  by  providing  funds  in  such  amounts 
as  shall  be  necessary  to  offset  the  unestpected  losses  of  racing  tax  revenue 
due  to  the  war.  Section  3  of  said  act  provides  that  when  said  replace- 
ment moneys  are  received  it  shall  be  the  duty  of  such  board  or  officials 
to  distribute  for  use  such  funds  in  such  manner  that  each  distributee 
will  receive  the  respective  amounts  contemplated  by  general  or  special  laws 
regulating  distribution  of  race  track  funds.  This  section  clearly  contem- 
plates the  use  of  such  replacement  funds  in  the  same  manner  as  was  au- 
thorized by  general  and  special  law  prior  to  the  passage  of  said  Chap- 
ter 21947, 

"Section  5  of  said  Chapter  21947  mi^t  be  construed  in  connection 
with  other  provisions  and  the  general  Intent  and  purposes  of  the  act. 
Said  section  does  not  in  any  way  militate  against  the  use  of  said  replace- 
ment funds  as  contemplated  by  other  general  or  special  law  authorizing 
and  specifying  the  use  to  be  made  of  race  track  funds." 

The  provision  of  Section  5  of  Chapter  21947  that  "This  act  shall 
be  construed  to  be  cumulative  and  supplemental  to  any  and  all  other  acts 
and  laws  now  or  hereafter  in  effect  providing  for  distribution  of  funds 
from  the  state  treasury  to  the  several  coimttes  of  the  State  of  Florida;" 
entitles  said  County  Boards  to  participate  and  receive  said  Funds  irre- 
spective of  the  effective  dates  of  the  first  two  mentioned  acts, 

July  31,  1943.-043-189. 

FUNDS— REPLACEMENT;  DEFICIENCY— PASCO  COUNTY 

QUESTION:  Since  the  race  track  revenue  has  dlmmished  and  funds 
are  now  being  used  from  other  sources  to  supplement  the  race  track 
revenue  as  authorized  under  Chapter  21947,  Laws  of  Florida,  Acts  of  1943, 
shall  the  State  Treasurer,  as  ex  officio  Trustee  of  the  Teachers*  Salary 
Fund  continue  to  hold  money  for  repayment  of  a  loan  to  the  Pasco  County 
School  Board,  as  authorized  mider  Chapter  20356,  Ijaws  of  Florida,  Acta 
of  1941? 

To  HouoTahle  J.  Edtoin  Larson,  State  Treannrcr : 

Said  Chapter  20356  relates  also  to  the  racing  tax  funds  accruing  to 
Pasco  County,  and  specifically  directs  the  payment  of  one-half  of  all  said 
Race  Track  Funds  to  the  State  Treasurer  as  ex  officio  Treasurer  of  the 
Teachers'  Salary  Fund  for  credit  of  the  Board  of  Public  Instruction  of 
Pasco  County,  Florida,  to  be  disbursed  by  warrants  of  said  Board  for  pay- 
ment of  teachers'  salaries,  transportation  expenses,  loans  and  Interest 
thereon  authorized  by  said  Act. 

Sections  2  and  3  of  said  Act  specifically  authorize  the  making  of  a 
loan  by  the  said  Board  with  said  race  track  funds  as  security  therefor. 
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for  paying  salaries  and  transportation  expenses  for  the  school  year  of 
1940-41,  Section  5  of  said  Act  directs  that  the  first  funds  accruing  to 
said  Board  from  said  Race  Track  Funds  shall  be  applied  to  tile  repayment 
of  the  money  borrowed  with  interest. 

Ciiapter  21947,  Laws  of  Florida,  Acts  of  1943,  as  stated  In  Its  preamble, 
proposes  to  guarantee  the  continued  functioning  of  county  government 
and  county  school  systems  by  providing  funds  in  such  amounts  as  shall 
be  necessary  to  offset  the  unexpected  losses  of  racing  tax  revenue  due  to 
tile  war.  Section  3  of  said  Act  provides  that  wiien  said  replacement 
moneys  are  received  it  shall  be  the  duty  of  such  Board  or  officials  to  dis- 
tribute for  use  such  funds  in  such  manner  that  each  distributee  will  re- 
ceive ttie  respective  amounts  contemplated  by  general  or  special  laws 
regulating  distribution  of  Race  Track  Funds.  This  section  clearly  con- 
templates tiie  use  of  such  replacement  funds  in  the  same  manner  as 
was  authorized  by  general  and  special  law  prior  to  the  passage  of  said 
Chapter  21947. 

Section  5  of  said  Chapter  21947  must  be  construed  in  connection 
with  other  provisions  and  the  general  intent  and  purposes  of  ttie  Act. 
Said  section  does  not  in  any  way  militate  against  the  use  of  said  replace- 
ment funds  as  contemplated  by  other  general  or  special  law  authoriz- 
ing and  specifying  the  use  to  be  made  of  Race  Track  Funds. 

It  is  my  opinion  that  you  should  continue  to  hold  supplemental  funds 
received  under  Chapter  21947,  Acts  of  1943,  for  the  repayment  of  the  loan 
made  by  Pasco  County  School  Board  as  authorized  by  Chapter  20356, 
Acts  of  1941. 

September  8,  1943.-043-241  and  043-246. 

FUNDS— REPLACEMENT— DISTRIBUTION  TO  COUNTY  BOARDS  OF 

PUBLIC  INSTRUCTION 

QUESTION:  Are  the  Boards  of  Public  Instruction  in  Leon  and  Madi- 
son Counties,  under  Chapters  21835  and  21836,  Laws  of  Florida,  Acts  of 
1943,  entitled  to  receive  one-half  of  the  deficit  moneys  which  will  be  dis- 
tributed, after  July  1.  1943,  to  said  counties  from  the  proceeds  of  Chapter 
21947,  Laws  of  Florida,  Acts  of  1943,  effective  June  5,  1943? 

To  Manorable  J.  M-  Lee^  Slate  Co-mplToUer : 

Chapter  21835  provides  that  one- ha  If  of  all  Race  Track  Funds  allo- 
cated to  Madison  County  shall  be  paid  to  the  Board  of  Public  Instruction 
of  that  county;  and  chapter  21836  provides  that  the  Board  of  County 
Commissioners  of  Leon  County  shall  pay  to  the  Board  of  Public  Instruc- 
tion of  that  county  one -half  of  the  moneys  thereafter  allocated  to  said 
county  from  Race  Track  Funds. 

It  appears  from  the  preamble  of  Chapter  21947  that  said  act  "pro- 
poses to  guarantee  the  continued  functioning  of  county  government  and 
county  school  systems  by  providing  such  funds  as  shall  be  necessary  to 
offset  unexpected  losses  of  revenue  due  to  the  war  and  insure  the  con- 
tinuance of  those  county  functions  which  are  necessary  and  essential  to 
the  welfare  of  the  public  in  the  State." 

Chapters  21835  and  21*36  must  be  construed  with  Chapter  21947, 
all  Acts  of  1943.  The  latter  Act  clearly  contemplates  the  use  of  such  re- 
placement funds  in  the  same  manner  as  was  authorized  by  the  general 
and  special  laws  applicable  to  the  fiscal  year  for  which  loss  of  funds  is 
being  made  up  and  replaced.  When  the  School  Boards  made  up  their 
budgets  for  the  fiscal  year  ending  June  30,  1943,  no  revenue  was  authorized 
or  anticipated  for  their  budgets  from  Race  Track  Funds.  The  same  was 
payable  to  the  county  to  be  expended  as  the  County  Commissioners  should 
determine.     Therefore,  after  the  effective  dates  of  Chapters  21835  and 
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21836,  said  School  Boards  had  no  loss  of  Race  Track  Funds;  and  the 
expressed  purpose  of  Chapter  21947  would  be  defeated  If  the  County 
Commissioners  were  paid  only  one-half  of  said  replacement  funds  because 
the  deficit  in  revenue  necessary  to  insure  the  continuance  of  those  county 
functions  provided  for  in  its  1942-43  budget  would  only  be  one-hall  satis- 
fled. 

It  is  my  opinion  that  the  said  County  Boards  of  Public  Instruction 
are  not  entitled  to  receive  one-half  of  the  Race  Track  Funds  allocated 
to  said  counties  for  the  budget  year  1942-43. 

EXPLOSIVES 

March  20.  1944.— 044-105. 

LICENSING  AGENCIES 

QUESTION:  Is  a  Florida  State  Agency,  any  political  subdivision  of 
the  State,  or  any  municipality  in  the  State,  required  to  secure  a  Florida 
State  Explosive  Ucense  under  Chapter  552,  Florida  Statutes,  1941,  in 
order  to  possess  and  use  explosives? 

To  HonoTable  J.  Bdwin  Larum,  State  Fire  Marshal: 

Pertinent  sections  of  the  Florida  Explosives  Law  as  they  bear  on  the 
subject  of  your  inquiry  provide  the  following: 

Section  552.02  provides  that  no  person  shall  manufactvu*,  possess 
or  deal  In  explosives  unless  he  has  obtained  a  license  therefor  pursuant 
to  the  provisions  of  Section  552.03. 

Section  552.01  defines  "persons"  as  including:  any  natural  person, 
partnership,  association  or  corporation. 

Section  522.10  (immediately  succeeds  352.09  and  was  evidently  in- 
tended for  552,10)  provides  that  the  provisions  of  this  Act  shaU  not  apply 
to  the  Armed  Forces  of  the  United  States,  the  National  Guard,  the  Florida 
Defense  Force  or  to  officers  or  employees  of  the  United  States,  or  this 
state,  or  any  political  subdivision  thereof,  or  any  municipality  of  this 
state  authorized  by  the  United  States,  or  the  State,  or  such  subdivteion, 
or  municipality  to  handle  explosives. 

A  reading  of  these  three  cited  sections  of  the  statutes  evidences  that 
under  this  chapter  no  license  is  required  of  the  State,  any  political  sub- 
division thereof,  or  any  municipality,  and  that  the  officers  or  employees 
thereof  may  handle  explosives  under  such  authority  without  the  require- 
ment of  procuring  a  license. 

January  8,  1944.— 044-10. 

STATE  FIRE  MARSHAL 

QUESTION:  What  is  the  proper  construction  of  the  word  "possess" 
as  used  in  Section  552.02,  Florida  Statutes,  1941,  and  does  it  apply  to  fore- 
men or  other  employees  of  an  mdivldual,  firm  or  corporation  applying  for 
a  possessor's  license? 

To  Honorable  J,  Edtnin  Larson,  State  Fire  Marshal; 

Section  552.02,  Florida  Statutes,  1941,  provides  that  no  person  shall 
manufacture,  possess  or  deal  in  explosives  unless  he  has  obtained  a  license 
therefor  pursuant  to  the  provisions  of  Section  552.03.  Florida  Statutes, 
1941.  E^ragraph  (3>  of  Section  552.03,  supra,  relating  to  appUcattons  for 
license  to  possess  explosives  contains  the  following  language: 

"The  licensing  authority  shall  issue  the  license  applied  for  un- 
less he  finds  that  either  the  applicant,  or  the  officers,  agents  or  em- 
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ployees  of  the  applicant,  is  not  sufficiently  experienced  In  the 
handling  of  explosives,  lacks  suitable  facilities  therefor,  has  been 
convicted  of  a  crime  involving  moral  turpitude,  or  is  disloyal  to 
the  United  States." 

From  the  quoted  language  it  appears  that  it  is  not  necessary  for  the 
individual  agents  or  employees  of  one  licensed  to  possess  explosives  to 
likewise  hold  a  possessor's  Ucense,  even  though  they  are  employed  to  lian- 
dle  and  have  in  their  possession  the  explosives  being  used  for  the  licensee. 

It  Is  therefore  my  opinion  that  the  word  "possess "  Is  used  in  Section 
552.02,  supra,  In  its  ordinary  meaning  and  not  in  any  unusual  or  technical 
manner,  that  is,  as  used  in  said  section  it  means  to  have  and  hold  as 
property  custodian  or  owner  in  one's  own  right  and  responsible  in  such 
capacity  for  the  safety  and  security  of  such  property. 


I 


CHAPTER  XXVI 
LIQUORS  AND  BEVERAGES 

BEVERAGE  LAW;   ADMINISTRATION 

September  10,  1943. — 043-237. 

LICENSE  TAX:  DETERMINATION— PALM  BEACH  COUNTY 

QUESTION:  In  issuing  1943-44  beverage  licenses,  under  the  pro- 
visions of  Section  561.34,  Florida  Statutes.  1941,  should  the  Tax  Collec- 
tor of  Palm  Beach  County,  in  determining  the  amount  of  such  tax,  be 
governed  by  the  1940  federal  census  or  by  the  result  of  the  special  census 
for  Palm  Beach  and  Broward  Counties,  provided  for  by  Chapter  222QS, 
Laws  of  Florida,  Acts  of  1943? 

To  Hoitorablf  E.  W.  Scarborough,  Director,  Stole  Beverage  Department : 

I  wish  to  advise  that  I  have  examined  Section  561.34,  Florida  Stat- 
utes, 1941,  and  I  find  that  the  license  tax  is  graduated  on  the  basis  of 
population,  i.e.,  the  larger  the  county  the  greater  the  tax  and  the  popu- 
lation is  to  be  determined  "according  to  the  latest  state  or  federal  cen- 
sus," The  only  possible  theory  behind  such  graduated  taxes  would  be 
that  the  larger  the  population  of  the  county  the  more  business  a  beverage 
vendor  could  do  and  therefore  should  pay  a  larger  tax. 

Chapter  22205  was  passed  in  order  that  it  could  be  determined  whether 
or  not  Palm  Beach  and  Broward  Counties,  which  constitute  the  Fifteenth 
Judicial  Circuit,  had  a  sufficient  population  to  warrant  the  passage  of 
an  act  providing  for  an  additional  Circuit  Judge.  This  was  necessary  be- 
cause the  constitutional  provision,  Article  VI,  Section  45,  with  regard  to 
the  number  of  Circuit  Judges  provides: 

"...  the  total  number  of  circuit  judges  apportioned  to  any  one 
circuit  shall  not  exceed  one  Judge  for  each  50,000  inhabitants  or 
major  fraction  thereof  after  tliis  amendment  shall  have  been  put 
into  effect  .  .  ." 

Of  course  the  only  manner  in  which  the  number  of  inhabitants  of 
the  circuit  could  be  determined  was  by  the  taking  of  a  census.  The  first 
p^agraph  of  this  same  section:  with  reference  to  the  number  of  Judicial 
circuits,  provides  that: 

".  .  .  no  Judicial  circuit  as  defined  by  law  herein  shall  embrace 
less  than  50,000  inhabitants  according  to  the  last  preceding  state  or 
federal  census  .  ,  ." 

I,  therefore,  am  of  the  opinion  that  the  manner  of  determining  the 
number  of  inhabitants  In  a  judicial  circuit  in  order  to  apportion  one  Cir- 
cuit Judge  to  every  50,000  Inhabitants  or  major  freu:tion  thereof  would 
be  according  to  the  latest  preceding  state  or  federal  census. 

Chapter  22205,  Laws  of  Florida,  Acts  of  1943,  makes  provision  for  the 
taking  of  a  state  cens\is  to  determine  the  number  of  inhabitants  in  the 
Fifteenth  Judicial  Circuit.  The  title  of  the  Act  reads:  "An  Act  Providing 
for  Taking  a  State  Census  of  the  County  of  Pahn  Beach  and  County  of 
Broward,  .  .  ."  The  Legislature  therefore  apparently  determined  that 
this  was  a  state  census,  otherwise  it  would  not  have  so  styled  this  Act. 

After  It  had  been  determined  that  a  lawful  act  could  be  passed  pro- 
viding for  the  appointment  of  a  Circuit  Judge  under  the  above  quoted 
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provisions  of  our  Constitution,  Chapter  21637,  Laws  of  Florida.  Acts  ol 
1943,  provided  for  same.  The  pertinent  part  of  this  Act  reads:  "The 
number  of  judges  of  the  fifteenth  circuit  of  Florida  shall  be  one  for  each 
50,000  inhabitants  or  major  fraction  thereof,  as  may  be  determined  pur- 
suant to  law."  Thereafter  the  Oovemor  appointed  an  additional  Circuit 
Judge  under  the  provisions  of  Chapter  21637  above  referred  to  for  the 
Fifteenth  Judicial  Circuit  and  this  Judge  has  been  serving  since  his  ap- 
pointment and  no  one  has  questioned  his  authority  so  to  do.  The  con- 
struction therefore  that  everyone  has  placed  upon  Chapter  22205  Is  that 
it  wEts  an  act  which  provided  for  the  taking  of  a  state  census  and  became 
the  latest  state  census  for  Palm  Beach  County. 

I  therefore  cannot  see  why  it  should  be  taken  as  the  latest  state 
census  for  the  purpose  of  appointing  a  Circuit  Judge  and  yet  should  not 
be  taken  as  the  latest  state  census  for  the  purpose  of  determining  the 
proper  beverage  license  tax  for  Palm  Beach  County;  particularly  to  view 
of  the  fact  that  the  reason  for  graduating  the  license  tax  upon  the  basis 
of  population  was  for  the  reason  that  I  have  ass^hed  above. 

I  therefore  am  of  the  opinion  that  "the  latest  state  census"  for  the 
purpose  of  determining  the  license  tax  to  be  charged  by  the  Tax  Collec- 
tor of  Palm  Beach  Coimty  under  Section  561.34  is  that  taken  imder  the 
provisions  of  Chapter  22205,  Laws  of  Florida,  Acts  of  1943. 

M&y  10,  1944.— 044-137. 

MANUFACTURE  OP  FRUIT  SPIRITS  IN  DRY  COUNTIES 

QUESTION:  May  a  producer  of  livestock  feed  from  citrus  fruit 
pulp  and  peel,  where  operating  under  a  federal  license  In  a  dry  county  in 
this  state,  also  manufacture,  as  a  by-product  of  his  business,  fruit  spirits 
suitable  for  use  In  the  manufacture  of  cordials,  without  violating  the 
Beverage  Laws  of  this  state? 

To  Honorable  B.  O.  Langston,  Acting  County  Attorney,  Polk  County, 
Lakeland,  Florida: 

Under  the  stated  plan  of  operation  these  spirits  will  be  produced  from 
citrus  fruit  pulp  and  peel,  as  a  by-product.  The  pulp  and  peel  are  ground 
during  the  manufacture  of  livestock  feed,  and  the  resultmg  liquid,  which 
is  known  as  "press  water"  is  taken,  concentrated,  and  allowed  to  ferment. 
After  fermentation,  it  Is  distilled  by  ordinary  distillation  processes,  the 
distillate  being  fruit  spirits  of  189  proof. 

The  operation  of  the  plant  will  be  under  a  federal  alcohol  admin- 
istration basic  permit  for  a  fruit  distUleiry,  and  all  fruit  spirits  produced 
wUl  be  immediately  shipped  in  barrels  to  all  parts  of  the  United  States, 
excepting  dry  areas,  to  be  used  in  the  manufacture  of  cordials. 

A  license  may  be  obtained  under  the  Beverage  Law  to  manufacture 
wines  and  cordials  in  a  county  where  the  sale  of  intoxicating  liquors, 
wines  and  beers  is  prohibited.  See  Sections  561.35  and  561.43,  Florida 
statutes,  1941,  In  view  of  the  fact  that  the  company,  upon  obtaining  such 
license  under  the  provisions  of  the  Beverage  Law,  could  lawfully  engage 
In  the  business  of  manufacturing  cordials  in  Polk  County,  it  is  my  opin- 
ion that,  under  such  license,  the  company  could  lawfully  engage  in  the 
production  of  fruit  spirits  upon  establishing  to  the  satisfaction  of  the 
Beverage  Department  that  the  product  being  manufactured  is  in  fact 
a  cordial  within  the  concept  of  law  for  this  product. 

In  this  opinion  I  am  not  undertakmg  to  pass  upon  anything  else  ex- 
cept the  right  to  manufacture  the  product  referred  to  in  a  dry  county, 
and  I  think  that  the  question  is  answered  by  determintog  whether  or  not 
such  product  comes  within  the  concept  of  law  for  a  cordial.  It  would 
seem  that  the  Beverage  Department  itself  is  best  qualified  to  determine 
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whether  or  not  this  product  does  in  fact  come  within  the  legEtl  and  factual 
concept  of  what  constitutes  a  cordial.  I  refer  you  to  several  deflnitions 
of  the  term,  Mida's  Directory  contains  definitions  of  the  beverage.  "Types 
and  Terms"  gives  this  definition  of  cordial:  "A  term  used  in  the  United 
States  as  a  synonym  for  liquer,  but  In  England  mostly  used  for  compound- 
ed beverages,  while  liquer  is  reserved  for  distilled  beverages  of  the  same 
type."  The  same  book  defines  Uquer  as  follows:  "Alcoholic  beverage 
flavored  with  various  aromatlcs  and  usually  sweetened.  Prepared  by 
steeping  the  flavoring  material  in  the  type  of  alcohol  base  chosen,  and  then 
distilling,  Liquers  are  also  compounded  by  adding  flavoring  extract  and 
syrup  to  alcohol  basas." 

In  U.  S,  V,  300  Casks  of  Juniper  Cordial,  28  Fed  Gas.  141.  the  term 
liquer  is  said  to  correspond  with  the  English  word  cordial  and  definable 
to  be  a  liquer  composed  of  alcohol,  water,  sugar  and  different  aromatic 
substances. 

It  these  definitions  are  of  any  help  to  the  Beverage  Department  In 
passing  upon  the  factual  question  Involved,  we  submit  them  for  such 
value  as  they  may  contain, 

September  26,  1944.— 044-287. 

MUNICIPALmES— POWER  TO  LEVY  TAX 

QUESTION:  Does  an  Incorporated  city  or  town  in  the  State  of  Flor- 
ida have  authority  to  levy  a  license  tax  in  excess  of  the  amount  prescribed 
by  the  Beverage  Iaw? 

To  Honorable  B.  W,  ScarboroMgk,  Director,  State  Beverage  Department: 

Section  561.36,  Florida  Statutes,  1941,  authorizes  each  incorporated 
city  or  town  In  the  State  to  levy  a  license  tax  in  certain  circumstances 
",  .  ,  not  to  exceed  fifty  per  cent  of  the  state  and  county  license  tax  .  .  .'* 
required  under  the  Beverage  Law  and  provides  that  "No  tax  .  .  ,  sliall 
be  imposed  by  way  of  license,  .  ,  ,  by  any  municlpaUty,  any  thing  in  any 
municipal  charter,  special  or  general  law  to  the  contrary  notwithstand- 
ing, except  as  herein  expressly  authorized."  Before  being  included  In  such 
statutes  this  section  was  'Section  12,  Chapter  18015,  General  Laws  of 
Florida.  1937,  which  became  effective  on  Jime  5,  1937. 

The  Florida  Statutes,  1941  were  enacted  by  Chapter  20719.  General 
Laws  of  Florida,  1941  and  re-enacted  by  Chapter  22000,  General  Laws  Of 
Florida,  1943,  as  the  Statutory  Law  of  the  State,  each  of  such  chapters 
specifying  that  It  repeals  "No  special  or  local  statute"  or  "Any  statute  for 
or  concerning  only  a  certain  municipal  corporation." 

m  view  of  the  foregoing,  it  is  my  belief  that  no  determination  can 
be  made  regarding  those  cities  and  towns  incorporated  by  special  stat- 
utes subsequent  to  June  5,  1937,  or  those  cities  or  towns  Incorporated  by 
special  statutes  prior  to  that  date  whose  charters  have  been  amended 
since  such  date,  without  examining  and  considering  the  special  statutes 
relating  to  each  of  such  municipalities. 

I  am  of  the  opinion,  however,  that  those  cities  or  towns  incorporated 
under  the  General  Laws  of  the  State,  and  those  cities  or  towns  incorpo- 
rated by  special  statutes  prior  to  June  5,  1937,  whose  charters  have  not 
been  altered  since  that  date,  are  not  empowered  to  levy  a  license  tax  in 
excess  of  the  percentage  fixed  in  the  aforesaid  Section  561  Jfi. 

September  26,  1944.— 044-288. 

TERRITORY  WHERE  SALE  IS  PERMISSIBLE 

QUESTION:  If  a  county  as  a  whole  voted  in  a  local  option  election 
to  permit  the  sale  of  intoxicating  liquors,  can  such  liquors  be  sold  in  such 
county  in  an  election  precinct  where  the  sale  was  prohibited  on  Decem- 
ber 31,  1918? 
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To  Honorable  M.  W,  Searharotigh,  Director,  State  Beverage  Depart'ment: 

Founded  upon  a  consideration  of  Article  XIX  of  the  Constitution  ol 
the  State  of  Florida  as  it  read  and  was  In  effect  on  December  31,  1918, 
as  well  as  Sections  2  and  3  of  the  present  Article  XIX  of  such  Constitution, 
I  am  of  the  opinion  that  your  inquiry  should  be  answered  in  the  affirma- 
tive. In  other  words,  when  a  county  as  a  whole  votes  in  favor  of  the  sale 
of  intoxicating  Uquors.  such  liquors  can  be  sold  in  every  election  precinct 
in  the  county.  When  a  county  as  a  whole  votes  to  prohibit  the  sale  of 
intoxicating  liquors,  such  prohibition  extends  throughout  the  county. 


BEVERAGE  LAW;  ENFORCEMENT 

July  27,  1943.— 043-177. 

AIjCOHOUC  beverages — HOURS  OF  SALE 

QUESTION:  Do  the  provisions  of  Chapter  21944,  Acts  of  1943,  apply 
to  wines  and  beer? 

To  Bonorable  T.  W.  Conely,  Jr..  County  Judge,  Okeechobee,  Florida: 

Chapter  31944,  Acts  of  1943,  regulates  the  hours  of  sale  of  "alcoholic 
beverages"  and  "intoxicating  beverages"  but  neither  term  is  defined  by 
the  provisions  of  this  Act,  The  terms  "alcoholic  beverages"  and  "intoxi- 
cating beverages"  are  both  defined  by  Section  1,  Chapter  21839,  Acts  of 
1943,  amending  Section  561.01,  Florida  Statutes,  1941,  a  provision  of  The 
Beverage  Law,  as  foUows: 

"The  term  'alcoholic  beverage'  shall  include  all  beverages  con- 
taining more  than  one  per  cent  of  alcohol  by  weight. 

"The  term  'intoxicating  beverage'  and  the  term  'intoxicating 
liquor'  shall  include  only  those  liquors,  wines  and  beers  containing 
more  tiian  three  and  two-tentlis  per  cent  of  alcohol  by  weight." 

In  view  of  the  fact  that  Chapter  21944,  supra,  fails  to  define  either 
term  and  that  both  terms  are  defined  by  Section  561.01,  supra,  as  amend- 
ed, it  appears  that  the  Intent  of  this  Act  was  to  apply  to  beverages  as 
above  defined. 

I  am,  therefore,  of  the  opinion  that  Chapter  21944,  Acts  of  1943,  Is 
applicable  to  wines  and  beers  to  the  extent  that  the  alcoholic  content 
of  such  wines  and  beers  is  sufficient  to  bring  them  within  tiie  respective 
definitions  of  "alcoholic  beverages"  and  "intoxicating  beverages"  as  de- 
fined by  Section  561.01,  Florida  Statutes,  1941,  as  amended  by  Section  1, 
Chapter  21839,  Acts  of  1943,  In  other  words,  the  term  "alcoholic  bever- 
ages" used  in  Chapter  21944,  supra,  includes  beers  and  wines  containing 
more  than  one  per  cent  of  alcohol  by  weight,  and  the  term  "intoxicating 
beverage"  used  therein,  includes  beers  and  wines  containing  more  than 
three  and  two -tenths  per  cent  of  alcohol  by  weight. 


November  18,  1943.— 043-309. 

BEVERAGE  CONTAINING  MORE  THAN  ONE  PER  CENT  ALCOHOL- 
POSSESSION 

QUESTION :  May  a  holder  of  a  hcense  Issued  under  Section  5,  Chap- 
ter 16774,  Laws  of  Florida,  Acts  of  1935,  legally  possess  at  or  in  liis  place 
of  business  any  beverage  containing  more  than  one  per  cent  of  alcohol  by 
weight  if  his  license  does  not  permit  him  to  sell  such  beverage? 
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To  Honorable  E.  W.  Searhoraugh,  Dirnctor,  State  Beverage  Dtpartment: 

It  is  to  be  noted  that  Section  5  of  Chapter  16774  was  brought  forward 
as  Section  561.34  in  Florida  Statutes,  1941. 

I  call  your  attention  to  the  provision  of  Section  562.02,  Florida  Stat- 
utes, 1941,  wherein  It  is  provided; 

"It  is  unlawful  for  a  licensee  under  the  beverage  law  to  have 
In  his  possession  at  or  in  his  place  of  business  beverages  contain- 
ing more  than  one  per  cent  of  alcohol  by  weight  and  not  permitted 
to  be  sold  by  such  licensee  under  the  license  issued  to  him  under 
S  561.34." 

In  my  opinion  your  question  must  be  answered  in  the  negative. 

April  8,  1943.--«43-94. 

INTOXICATING   UQUORS— FORFEITURE ;    DESTRUCTION 

QUESTION:  Could  a  Judge  of  the  Court  of  Record  in  a  dry  county, 
where  such  Court  is  held,  return  to  a  defendant  liquor  on  which  the  tax 
has  been  paid,  and  which  was  seized  on  a  search  warrant  issued  by  the 
County  Judge  of  said  county  where  said  defendant  had  been  found  guilty 
by  the  Court  or  had  pled  guilty  of  such  violation? 

To  Honorable  E.   W.  Scarboraagh,  Director,  State  Beverage  Department : 

It  appears  that  the  seizure  of  the  liquor  referred  to  occurred  In  a  dry 
county  because  it  was  in  dry  territory,  as  it  also  appears  that  the  tax  upon 
the  liquor  had  been  paid. 

It  further  appears  that  the  defendant  had  been  convicted  either  upon- 
trial  or  upon  a  plea  of  guilty. 

This  situation  seems  to  be  ruled  by  the  second  part  of  Section  568.10, 
Florida  Statutes,  1941,  which  reads  as  follows: 

"...  Upon  the  conviction  of  the  person  arrested  for  the  violation 
of  any  provisions  of  this  chapter,  the  judge  of  the  court  trying  the 
case,  after  such  notice  to  the  person  convicted,  and  any  other  person 
whom  the  judge  may  be  of  the  opinion  is  entitled  to  such  notice, 
as  the  judge  may  deem  reasonable,  shall  issue  to  the  sheriff  of  the 
county  a  written  order  adjudging  and  declaring  such  intoxicating 
liquors,  wines  or  beer  forfeited,  and  directed  such  sheriff  to  destroy 
such  liquors,  wines  or  beers.  Such  destruction  shall  be  in  the  presence 
of  the  clerk  of  the  circuit  court  of  said  county  and  at  such  times, 
places  and  in  such  manner  as  such  judge  shall,  in  his  order,  direct." 

From  the  quoted  section,  it  would  appear  that  in  the  circumstances 
the  County  Judge  should  not  return  the  liquor  in  question  to  the  defendant 
but  should  pursue  the  terms  of  the  above  quoted  section  of  the  statute. 

August  23,  1943.— 043-212. 

INTOXICATING  LIQUORS— FORFEITURE:   SALE 

QUESTION:  May  intoxicating  liquors  be  forfeited  and  sold  in  ac- 
cordance with  the  provisions  of  Chapter  22024,  Laws  of  Florida.  Acta  of  1943, 
even  though  such  liquors  were  lawfully  seized  prior  to  the  passage  of 
said  act? 

To  Honorable  B.  W.  Searbarouffh,  Direetar,  State  Beverage  Department: 

Prior  to  the  enactment  ol  Chapter  22024,  supra,  Section  563.10  Florida 
Statutes,  1941,  provided  for  the  seizure  of  all  intoxicating  liquors  found  In 
the  possession  of  one  chatted  with  violating  the  provisions  of  the  Beverage 
Law  of  Florida,  and  that,  upon  conviction  of  such  person  tor  any  such 
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offense,  the  Judge  of  the  Trial  Court  should  enter  an  order  forfeiting 
such  liquors  and  directing  the  Sherifl  to  destroy  the  same.  Chapter  23024, 
supra,  amended  Section  568.10,  supra,  and  provided  that  such  order  of  for- 
feiture shall  direct  the  Sheriff : 

"...  to  sell  such  liquors,  wines  or  beer  to  any  licensed  wholesaler 
in  the  State  of  Florida,  upon  the  condition  that  new  State  of  Florida 
stamps  be  placed  thereon,  or  in  case  of  beer  and  wine,  that  the  tax 
levied  by  the  beverage  law  of  Florida  be  again  paid  thereon,  and  that 
the  money  received  from  said  sale,  be  paid  into  the  Creneral  Fund, 
or  such  liiie  fund,  of  the  county  in  which  such  seizure  was  made,  such 
sale  stLall  be  made,  however,  only  upon  submission  by  said  sherifl 
of  a  request  for  bids  to  at  least  five  wholesalers  in  the  State,  and 
such  sale  shall  be  made  to  the  highest  and  best  bidder;  such  order 
shall  further  provide,  in  the  event  any  such  forfeited  liquors,  wines 
and  beer  cannot  be  so  sold,  that  the  sheriff  shall  immediately  destroy 
the  same,  or  deliver  the  same  to  the  Beverage  Director  of  the  State 
of  Florida  for  disposition  as  provided  by  Section  562.44.  In  the  event 
said  liquors,  wines  and  beer  are  to  be  destroyed  under  such  order 
such  destruction  shall  be  in  the  presence  of  the  clerk  of  the  circuit 
court  of  said  county  and  at  such  times,  places  and  in  such  manner 
as  such  Judge,  in  his  order,  direct." 

Section  568.10,  supra,  as  amended  by  Chapter  22024,  supra,  does  not 
levy  an  increased  burden  upon  the  defendant  or  in  any  manner  affect  any 
of  his  rights.  Any  right  or  title  that  he  might  have  had  to  the  intoxicatii^ 
liquors  seized  ceased  to  exist  upon  the  entry  of  a  lawful  order  of  forfeiture 
Whether  the  State  of  Florida  sells  or  destroys  intoxicating  liquors  that  have 
been  lawfully  forfeited  to  it  is  a  matter  of  procedure  concerning  which 
a  defendant  may  not  be  heard  to  complain. 

It  is,  therefore,  my  opinion  that  your  question  should  be  answered  In 
the  affirmative. 


August  10,  1943—043-196. 

INTOXICATING  LIQUORS— HOURS  OF  SALE 

QUESTION:  Under  the  provisions  of  Chapter  21944,  Laws  of  FlorldR, 
Acts  of  1943,  is  it  unlawful  for  a  place  of  business  to  sell  intoxicating  liquors 
between  the  hours  of  12  o'clock  midnight  Saturday  and  7  o'clock  A.  M. 
Monday,  even  though  the  incorporated  city  in  which  such  place  of  business 
is  located  has  by  ordinance  permitted  the  sale  of  intoxicating  liquors? 
Also,  do  the  provisions  of  this  chapter  prohibit  the  sale  of  beer  and  wine 
between  the  hours  of  12  o'clock  midnight  Saturday  and  7  A.  M.  Monday? 

To  Honorable  H.  T.  Wiiliamt,  Sheriff,  Brevard  County,  Titmmlle,  Florida : 

This  chapter  regulates  the  hours  within  which  alcoholic  beverages 
and  intoxicating  beverages  may  be  lawfully  sold.  Under  the  provisions  of 
Chapter  21839,  Laws  of  Florida,  Acts  of  1943,  the  term  "alcoholic  beverage" 
includes  all  beverages  containing  more  than  one  per  cent  of  alcohol  by 
weight.  The  term  "intoxicating  beverage"  and  the  term  "intoxicating 
liquor"  includes  only  those  liquors,  wines  and  beers  containing  more  than 
three  and  two -tenths  per  cent  of  alcohol  by  weight. 

Under  the  provisions  of  Chapter  21944,  supra,  it  is  unlawful  for  any 
person,  whether  within  or  outside  the  limits  of  a  municipality,  to  sell 
any  beverage  containing  more  than  one  per  cent  of  alcohol  by  weight 
between  the  hours  of  midnight  and  7  o'clock  A.  M.  of  the  following  day. 
m  territory  outside  of  a  municipality,  it  is  unlawful  for  any  person  to  sell 
or  serve  any  beverage  containing  more  than  three  and  two- tenths  per  cent 
of  alcohol  by  weight  between  12  o'clock  midnight  Saturday  and  1  o'clock 
A.  M.  Monday. 
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Those  persons  engaged  In  selling  in  sealed  containers  intoxicating 
beverages  for  consumption  ofE  the  pTemises  may  not  lawfully  sell  the  same 
between  the  hours  of  8  o'clock  P.  M,  and  7  o'clock  A.  M.  of  the  following 
day,  regardless  of  the  place  where  such  sale  may  occur,  and  no  such  sales 
may  be  lawf uUy  made  on  Sunday  anywhere  In  Florida. 

It  is  my  opinion  that  under  the  provisions  of  Chapter  21944  and  sub- 
ject to  the  limitation  above  stated  with  reference  to  sale  of  intoxicating 
llQUors  (in  sealed  containers  for  consumption  oH  the  premises),  an  incor- 
porated city  or  town  may  by  ordinance  permit  the  sale,  service  and  con- 
sumption on  Sunday  of  the  intoxicating  liquors  within  its  territorial 
limits  between  the  hours  of  7  o'clock  A.  M.  and  12  o'clock  P.  M.,  and  the 
sale  or  service  of  Intoxicating  liquors  made  pursuant  to  such  an  ordinance 
would  be  lawful. 

If  a  wine  or  beer  contains  more  than  three  and  two- tenths  per  cent 
alcohol  by  weight,  then  such  wine  or  beer  is  an  intoTdcating  beverage 
and  the  same  may  not  be  sold  on  Sunday  in  territory  outside  of  a 
municipality  and  may  not  be  sold  on  Sunday  within  a  municipality  unless 
there  has  been  enacted  by  such  municipality  an  ordinance  permitting  such 
sale  and  service. 

If  a  wine  or  beer  contains  less  than  three  and  two-tenths  per  cent  of 
alcohol  by  weight,  then  in  my  opinion  the  provisions  of  Chapter  21&44  do 
not  prohibit  the  sale  of  such  beverage  during  the  hours  of  7  o'clock  A.  M. 
and  midnight  on  Sunday. 

October  19.  1944.-044-306. 

MARRIED  PERSON  UNDER  TWENTY-ONE  YEARS  OP  AGE 

QUESTION:  1.  Is  it  \mlawlul  by  reason  of  Section  562.11,  Florida 
Statutes,  1941,  for  a  licensee,  pursuant  to  the  Beverage  Law.  to  sell,  give, 
serve  or  permit  to  be  served  intoxicating  liquors  to  a  person  under  twenty- 
one  years  of  age  whose  disabilities  of  nonage  have  been  removed  by 
marriage? 

2.  Is  it  unlawful  by  reason  of  Section  562.13  of  the  aforesaid  statutes 
for  a  person  under  twenty-one  years  of  age,  whose  disabOlties  of  nonage 
have  been  removed  by  marriage,  to  be  employed  in  a  place  where  intoxi- 
cating liquors  are  sold? 

To  Bonorahle  E.  W.  SrarboTough,  Directnr,  Statit  Beveraife  Departmttnt : 

Chapter  743,  Florida  Statutes,  1941.  seems  to  have  been  designed  to 
effect  the  removal  by  marriage  of  the  civil  disabilities  imposed  by  reason 
of  minority,  conferring  upon  married  minors  civil  powers,  and  subjecting 
them  to  civil  liabilities,  which  they  did  not  have  and  to  which  they  were 
not  subject  before  marriage.  Such  a  change  in  status  cannot  be  said  to 
alter  Section  562.11,  which  reads  as  follows: 

"It  is  unlawful  for  any  licensee  to  sell,  give,  serve  or  permit  to 
be  served  intoxicating  liQuors,  wines  or  beers  to  persons  under 
twenty -one  years  of  age." 

The  restrictions  of  this  section  clearly  are  imposed  upon  the  "licensee" 
and  not  "persons  under  twenty-one  years  of  age."  Moreover,  a  minor  whose 
disabilities  have  been  removed  is  still  a  person  under  twenty -one  years 
of  age. 

In  view  of  the  foregoing,  it  is  my  opinion  that  your  first  question  should 
be  answered  in  the  afliimative. 

Section  562.13,  referred  to  in  the  second  question,  provides  that: 

"It  is  unlawful  for  any  vendor  (Ucensed  under  certain  desig- 
nated subsections  of  the  beverage  law)  to  employ  any  person  under 
twenty-one  years  of  age,  whose  disabilities  of  nonage  have  not 
been  removed,  to  work  in  the  place  of  business  of  such  v^idor." 
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Section  450.23  of  the  aforesaid  statutes,  relating  to  tlie  employment 
of- persons  under  twenty-one  years  of  age  and  being  a  part  of  the  chapter 
on  child  labor,  was  amended  by  Section  12  of  Chapter  21996,  Laws  of 
Florida,  1943,  to  read  as  follows: 

"No  person  under  twenty-one  years  of  age,  whether  such  per- 
son's disabilities  of  nonage  have  been  removed  by  marriage  or  other- 
wise, shall  be  employed,  permitted  or  suffered  to  work  in,  about,  or 
in  connection  with,  any  pool  room,  billiard  room,  brewery,  saloon, 
barroom,  or  any  place  where  intoxicating  liquors  are  manufactured 
or  sold;  provided,  however,  this  Section  shall  not  apply  to  profes- 
sional entertainers  between  the  ages  of  eighteen  and  twenty -one 
years  who  are  not  in  school  or  to  Drug  Stores  or  Grocery  Stores 
which  have  obtained  a  license  to  sell  beer  and  wine,  and  where  such 
sales  are  made  for  consumption  off  the  premises  only ;  and  provided 
further,  this  Section  shall  not  prohibit  the  employment  of  bell- 
boys, elevators  boys  and  others  under  the  age  of  twenty-one  years 
in  hotels  where  such  employees  are  engaged  in  work  apart  from 
the  portion  of  the  hotel  property  where  alcoholic  beverages  are 
offered  for  sale  for  consumption  on  the  premises." 

I  am  of  the  belief  that  the  section  just  quoted  is  the  controlling  law 
in  regard  to  the  second  question,  which  is  likewise  answered  affirmatively. 


LOCAL   OPTION    ELECTIONS 

Apri!  26,  1943.— 043-104. 

SALE  THROUGH  PACKAGE  STORES— CON  STITUTIONAUTY 

QUESTION:  Is  an  act  constitutional  which  provides  for  an  election 
to  determine  whether  the  sale  of  intoxicating  beverages  shall  be  limited  to 
sale  by  package  and  sealed  containers  only? 

To  HoHfirahle  E.  IV,  Sfnrborouyk,  Dlrectnr,  Stnte  Beverage  Depitrtment : 

The  language  of  Article  XIX  of  the  Constitution  of  Florida,  Section  I, 

Is,  in  the  applicable  portion  imder  consideration,  as  follows: 

"...  shall  call  and  provide  for  an  election  in  the  County  in 
which  application  is  made,  to  decide  whether  the  sale  of  intoxicatine 
liqnors,  wines  or  beer  shall  be  prohibited  therein."  (Emphasis 
supplied^ . 

There  is  nothing  in  this  section  of  the  Constitution  which  would 
Justify  the  assumption  that  the  election  provided  for  was  other  than  a 
comprehensive  "wet  or  dry"  election. 

I  do  not  find  any  decision  that  would  throw  any  light  on  this  matter 
one  way  or  another. 

It  is  therefore  my  opinion  that  the  election  called  under  Article  XIX 
must  be  one  based  upon  the  question  set  forth  in  Section  1  of  Article  xiX 
above  quoted. 

Of  course,  after  the  election  is  held  and  results  in  a  wet  vote,  the 
method  of  selling  could  be  limited  and  controlled  by  legislation. 

The  provision  of  Section  2,  Article  XIX  to  which  you  refer  does  not 
apparently  go  beyond  the  provision  for  an  election  on  the  question  con- 
tained in  Section  1  as  aforesaid. 

In  Section  3  of  Article  XIX  this  view  is  strengthened  by  the  following 
language  of  the  last  sentence  thereof  which  is: 

".   .   .  said  election  to  be  otherwise  as  provided   in  Article   1 
hereof." 
I  trust  that  this  will  give  you  the  desired  Information. 


CHAPTER  XXVII 

AGRICULTURE,  HORTICULTURE  AND 

ANIMAL  INDUSTRY 

STATE  LIVESTOCK    SANITARY   BOASD 

August  25.  1943.— 043-218. 

CLAIM  FOR  SERVICES — TICK  INFESTED  DEER 

QUESTION:  Has  the  State  livestock  Sanitary  Board  authority 
to  approve  the  following  claim: 

Services  for  300  days  (June  1933 -October  1937) 
Wages  of  employees 
Use  of  horses 
Cost  of  ammunition 

All  above  services  and  expense  incurred  in  exterminating  tick 
infested  deer  in  territory  adjacent  to  Norton  Ranch  in  Polk  County. 
Florida - „ $500.00? 

To  Dr.  J.  V.  Knapp,  Seeretary.  Blnte  Livettoek  Sanitari/  Board: 

In  the  case  of  Hancock  vs.  Karel,  173  So.  274,  the  Supreme  Court 

of  Florida  held  that  the  statutes  relating  to  the  powers  of  the  State  Live- 
stock Sanitary  Board,  said  statutes  being  Sections  3320  and  3322.  C.  G.  L„ 
1927  (Sections  585.08  and  585.14,  Florida  Statutes,  1941),  did  not  vest  In 
said  Board  direct  or  implied  authority  "to  have  wild  deer  removed  by 
shooting  and  killing  from  prescribed  areas  where  cattle  tick  eradication  is 
being  officially  engaged  in  by  the  board.  ..." 

It  does  not  appear  from  the  claim  referred  to  that  the  Board  author- 
ized the  performance  of  the  services  for  which  compensation  is  now  sought. 
However,  under  the  decision  above  referred  to.  the  Board  could  not  have 
lawfully  authorized  the  performance  of  such  services,  and  it  follows  that 
the  Board  is  without  authority  to  approve  the  claim  for  payment. 


April  22,  1943.— 043-107. 

HOG    CHOLERA    SERUM    AND    VIRUS — APPROPRIATION: 
EFFECTIVE  DATE 

QUESTION:  What  is  the  effective  date  of  the  amendment  to  the 
continuing  appropriation  contained  in  Senate  Bill  No.  I,  passed  by  the 
Florida  Legislature  for  the  year  1943?  Is  the  distribution  of  virus  and 
serum  authorized  therein  to  be  limited  by  Section  585.43,  Florida  Statutes. 
1941   (Chapter  20733,  Laws  of  Florida,  1941)? 

To  Dr.  J.  V.  Knapp,  State  Vfterinarian : 

Senate  Bill  No.  1  is  an  amendment  to  Section  585.32,  Florida  Statutes, 
1941,  superseding  Chapter  20357,  Laws  of  Florida,  Acts  of  1S41.  Section 
3  of  such  Senate  Bill  No.  1  provides: 

"This  Act  shall  take  effect  immediately  on  its  passage  and  ap- 
proval by  the  Ciovemor,  or  upon  its  becoming  a  law  without  such 
approval." 
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Section  215.01,  Florida  Statutes,  1941,  provides  that  the  Sscal  year  of 
the  State  shall  begin  July  1  and  end  June  30. 

Section  1  (3)  of  Senate  Bill  No.  1  provides  for  an  annual  appropriation 
of  $175,000.00,  which  increases  the  previous  annual  appropriation  by 
$25,000.00. 

It  is  my  opinion  that  on  becoming  a  law,  if  prior  to  July  1,  1943,  Senate 
Bill  No.  1  will  increase  the  appropriation  for  the  fiscal  year  July  1,  1942, 
to  June  30,  1943,  by  $25,000.00  and  that  thereafter  from  $175,000.00  an- 
nually. 

It  is  also  my  opinion  that  free  distribution  of  serum  and  virus  imder 
Senate  Bill  No.  1  is  limited  to  bona  tide  fanners  and  that  commercial 
garbage  feeders  of  hogs,  and  others  making  application  therefor,  who  are 
not  entitled  to  free  distribution  by  virtue  of  Chapter  20733,  Laws  of 
Florida,  1941,  are  entitled  to  distribution  at  a  price  equal  to  the  cost 
therefor.  The  term  "commercial  garbage  feeder"  is  a  separate  classifi- 
cation and  does  not  apply  where  the  applicant  is  a  bona  fide  farmer. 

April  12,  1944.— 044-128. 
May  17,  1944.— 044-152. 

HOG  CHOLERA  SERUM  AND  VIRUS— ADTHORmT  OF  STATE  BOARD 

QUESTION:  Does  the  State  Livestock  Sanitary  Board  liave  authority 
to  order  and  use  hc%  cholera  serum  and  virus,  at  this  time,  and  pay  for  It 
after  July  1,  1944,  out  of  the  appropriation  which  becomes  available  on 
and  after  said  date? 

To  Honorable  J.  M.  Lee,  State  Comptroller  : 
To  the  State  Livettoek  Sanitary  Board: 

It  appears  that  if  the  inoculation  of  hogs  with  hog  cholera  serum 
ceases  until  the  next  fiscal  year  a  tremendous  loss  wiU  be  suffered  by  the 
hog-raising  industry  of  Florida.  It  further  appears  that  any  serum 
purchased  and  used  at  this  time  will  continue  to  be  effective  in  the  hogs 
inoculated  until  long  after  July  1,  1944. 

In  view  of  the  foregoing  facts,  and  information  that  has  come  to  me 
from  other  sources,  I  am  of  the  opinion  that  the  State  Livestock  Sanitary 
Board  has  authority  to  order  and  use  hog  cholera  serum  and  virus  at  this 
time,  and  pay  for  it  after  July  1,  1944,  out  of  the  appropriation  which, 
under  my  previous  opinion,  becomes  available  July  l,  1944. 

January  7,  1943, — 043-7. 

HOG  CHOLERA  SERUM  AND  V^US— DISTRIBUTION;  PURCHASE 

QUESTION:  Is  a  farmer  who  produces  some  hogs  and  some  feed  on 
his  farm,  and.  In  addition,  purchases  feeder  pigs  on  the  market  and  also 
buys  some  com  and  wheat  and  other  grain  with  which  to  fatten  them, 
entitled  to  free  hog  cholera  serum,  or  should  he  be  required  to  pay  cost 
price? 

To  Dr.  J.  V,  Kttapp,  State  Veterinarian: 

It  is  my  opinion  that  such  a  farmer  and  swine  owner  is  entitled  to  the 
hog  cholera  serum  without  cost,  provided,  of  course,  he  is  a  bona  fide 
farmer. 

My  reason  for  such  opinion  is  based  on  Chapter  20357,  General  Laws 
of  Florida,  1941,  Section  2,  which  provides  as  follows: 

"The  State  Livestock  Sanitary  Board  shall  distribute  through 
employees  of  said  Board,  licensed  Veterinarians  and  recognized  and 
approved  agents  of  the  State  and  Federal  Government,  anti-hog 
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cholera  serum  and  hog  cholera  virus  without  cost  thereof  to  any 
owner  of  swine  in  Florida  making  application  therefor,  upon  blanks 
to  be  furnished  by  the  said  Board  and  approved  by  the  administrator 

of  said  antl-hog  cholera  serum  and  hog  cholera  virus." 

You  will  note  that  the  above  section  In  part  provides  hog  cholem 
serum  and  hog  cholera  virus  without  cost  thereof  to  any  owner  of  swine  in 
Florida  making  application  ttierefor. 

Chapter  20733,  General  Laws  of  Florida,  1941,  Section  1,  provides: 
"From  and  after  the  passage  of  this  Act  the  free  distribution 
of  anti-hog  cholera  serum  and  hog  cholera  virus  by  the  State  Live- 
stock Sanitary  Board  of  Florida,  under  existing  laws  or  under  any 
laws  enacted  at  the  1941  Session  of  the  Florida  Legislature,  shall 
be  limited  to  bona  fide  farmers." 

In  the  above  section,  the  words  "bona  fide  farmers"  are  used: 
therefore,  it  appears  to  me  that  for  one  to  be  entitled  to  the  free  serum 
he  must  be  a  bona  fide  farmer,  and  the  fact  that  he  raises  only  a  portion 
of  the  feed  with  which  to  feed  the  swine  is  not  the  test,  for  the  controlling 
factor  Is  that  he  must  be  a  bona  flde  farmer.  While  you  do  not  specifically 
request  my  opinion  as  to  the  classification  you  have  given  commercial 
garbage  feeders  of  hogs,  it  is  my  judgment  that  the  Interpretation  you 
have  placed  on  Chapter  20733,  General  Laws  of  Florida,  1941,  Is  correct. 

July  14,  1943.— 043-165. 

HOG  CHOLERA  SERUM  AND  VIRUS— VACCINATION  OP  HOGS 

QUESTION:  1.  Is  the  State  Livestock  Sanitary  Board  authorized 
to  direct  the  veterinarians  employed  by  the  Board  to  charge  a  service  fee 
of  twenty  cents  per  head  for  vaccinating  hogs? 

2.  If  so,  is  the  Board  authorized  to  use  the  funds  derived  from  such 
fees  for  the  purchase  and  distribution  of  Eiddltlonal  free  hog  cholera 
serum  and  hog  cholera  virus  to  the  hog  producers  of  this  state? 

To  Dr.  J.  V.  Knapp,  State  Veterinarian : 

1.  I  find  no  provision  of  law  either  authorizing,  permitting  or  pro- 
hibiting the  State  Livestock  Sanitary  Board's  charging  a  service  fee  for  the 
vaccination  of  hogs  by  state  employed  veterinarians.  In  fact,  the  law  Is 
silent  on  this  subject.  There  is  no  express  provision  of  law  authorizing 
the  State  Livestock  Sanitary  Board  to  employ  veterinarians  or  prescribing 
the  powers  and  duties  of  the  Board  relative  thereto,  or  the  powers,  duties 
and  functions  to  be  performed  by  such  veterinarians.  It  is  a  matter  of 
common  knowledge  that  the  State  Livestock  Sanitary  Board  has  for  many 
years  in  the  past  employed  veterinarians  to  vaccinate  hogs  and  that  no 
service  fee  has  ever  been  charged  for  such  services.  In  view  of  the  fact, 
that  the  Legislature,  with  the  knowledge  that  no  service  fee  for  vaccinating 
hogs  has  ever  been  charged,  has  for  many  years  biennially  appropriated 
money  for  the  purchase  and  free  distribution  of  hog  cholera  serum  and 
Virus  and  money  to  pay  the  salaries  and  expenses  of  state  employed 
veterinarians  to  vaccinate  hogs,  without  authorizing  or  directing  the  St»te 
Livestock  Sanitary  Board  to  charge  such  fee.  It  appears  by  Implication  that 
the  Legislature  intended  that  such  veterinarians  should  vaccinate  hogs 
without  charging  any  service  fee  therefor. 

2.  In  view  of  my  answer  to  the  first  Question,  it  i^ecomes  unnecessary 
to  answer  the  second  question. 

1  am,  therefore,  of  the  opinion  that  the  State  Livestock  Solitary 
Board  Is  without  authority  to  charge  a  service  fee  for  the  services  of 
state  employed  veterinarians  for  vaccinating  hogs,  unless  and  until  such 
service  fee  Is  subsequently  authorized  by  Act  of  the  Legislature  of  this 

State. 
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October  29,  1944.-044-310. 

MEAT-PRODUCING    ANIMALS— POX^jTRY. 

QUESTION:  Does  Section  585,34,  Florida  Statutes,  1941,  authorizing 
state  supervision  of  establishments  engaged  in  the  slaughter  of  meat- 
producing  animals,  include  poultry  slaughter  establishments? 

To  Dr.  J,  V.  Kntipji,  Serretitry.  State  Life»ti>ck  Samtar^  Board: 

As  you  Eure  aware,  Section  585.34,  among  other  things,  allows  any 
person  engaged  in  the  slaughter  of  "meat-producing  animals"  within  the 
State  ol  Florida  to  make  application  to  the  Board  for  a  permit  to  transport 
and  seD  their  products  at  any  place  within  the  limits  of  the  State.  In 
order  to  determine  what  are  considered  to  be  meat-producing  animals,  we 
find  that  in  Section  585.01,  which  is  devoted  to  deflnltlons,  a  "domestic 
animal"  is  defined  to  be  any  equine  or  bovine  animal,  goat,  sheep,  swine, 
dog,  poultry,  or  any  other  domesticated  beast  or  bird. 

Although  the  words  "meat-producing  animals"  are  used  in  Section 
585.34  instead  of  "domestic  animals,"  I  am  of  the  opinion  that  poultry, 
being  defined  as  an  animal  in  Section  585.01,  should  be  construed  to  be 
embraced  in  the  term  "meat -producing  animal,"  and  that  your  Board 
should  cause  to  be  made  a  thorough  inspection  of  any  plant  or  business 
established  for  the  purpose  of  slaughtering  poultry  for  sale  in  the  State. 

BOARD   OF   FORESTRY 

August  12.  1943.— 043-202. 

EQXnPMENT— RECOVERY   FROM   EMPLOYEES 

QUESTION:  May  the  Florida  Board  of  Forestry  and  Parks  legally 
establish  a  procedure  whereby  its  employees  may  be  required  to  account 
for  and  make  good  the  loss  of  equipment  or  tools  owned  by  the  Florida 
Forest  and  Park  Service  which  are  entrusted  to  such  employees  for  use 
in  their  work:  and  for  such  purpose  may  deductions  be  made  from  their 
salaries  or  from  amounts  allowed  for  their  annual  leaves? 

To  Honnratile  Jl.  J.  MaJsherger.  State  Forester,  Florida  Foreiit  and  Park  Serbiee: 

There  is  nothing  in  the  statutes  precluding  the  establishment  by 
your  Board  of  a  procedure  such  as  you  have  in  mind.  However,  such  pro- 
cedure must  have  its  basis  in  the  contracts  of  employment  of  the  Board's 
employees. 

Chapter  21961.  Laws  of  Florida,  Acts  of  1843,  relating  to  the  State 
Forester,  inter  alia  provides,  "said  board  (Florida  Board  of  Forestry  and 
Parks)  shall  employ  such  assistants,  agents,  clerks  and  employees  on  snch 
terms  and  conditions  as  said  board  shall  deem  advisable." 

The  relation  of  the  State  and  its  employees  is  upon  practically  the 
same  legal  basis  as  that  of  private  employers  and  their  employees. 

Your  Board  can  with  its  present  and  new  employees  require  as  a  con- 
dition to  their  continued  or  initial  employment,  that  they  assent  to  the 
estabishment  of  the  procedure  you  have  in  mind  as  a  part  of  their  con- 
tracts of  employment. 

"A  provision  in  a  contract  of  employment  that  wages  be  forfeited 
in  whole  or  in  part  for  a  violation  of  rules  is,  in  the  absence  of  statute, 
valid  and  enforceable,"  35  American  Jurisprudence,  504.  See  Aim.  Cas. 
1918D  83,  et  seq. 

To  properly  Implement  such  procedure,  it  is  suggested  that  your  Board 
formally  adopt  and  promulgate  a  resolution  or  rule  providing  that  each 
employee  of  the  Board  continuing  in  or  thereafter  entering  its  employ. 
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shall  be  subject  to  having  the  Board  reduce  his  monthly  salary  or  his 
annual  leave  allowance  to  the  extent  of  a  sum  representing  the  fair  marfcet 
value  of  any  equipment  or  tools  which  on  or  after  a  date  specified  in  the 
rule  are  entrusted  to  his  care  and  custody  for  use  in  the  work  of  the 
Florida  Forest  and  Park  Service,  and  which  for  any  reason  are  unac- 
counted for  by  him  to  the  State  Forester  within  five  (5>  days  after  demand 
is  made  by  the  State  Forester  upon  him  for  return  of  same,  excepting, 
however,  from  the  rule,  loss  or  destruction  of  any  such  equipment  or  tools 
as  a  result  of  actual  use  in  the  performance  of  the  work  of  the  Florida 
Forest  and  Park  Service,  which  loss  or  destruction  is  fully  explained  and 
was  occasioned  without  any  n^ligence  or  bad  faith  on  the  part  of  such 
employee. 

Notice  of  such  rule  must  be  given  all  employees  and  receipts  for  all 
equipment  or  tools  entrusted  to  an  employee  should  be  signed  by  such 
employee,  which  receipt  should  recite  that  the  employee  assents  to  such 
rule  as  a  part  of  his  contract  of  employment. 

It  is  absolutely  necessary  that  the  rule  be  uniformly  and  reasonably 
administered,  without  undue  harshness,  so  that  it  will  not  become  an 
instrument  of  oppression  or  discrimination.  It  should  be  remembered  that 
the  Courts  will  always  be  open  to  settle  any  disputes  that  may  arise  as 
to  the  proper  application  of  the  rule. 

Where  a  deduction  from  monthly  salary  is  to  be  made  under  the  rule, 
the  monthly  salary  requisition  of  the  employee  and  the  payroll  tendered 
the  State  Comptroller  should  merely  reflect  the  reduced  salary  amount. 
However,  previous  due  notice  of  intention  to  so  reduce  the  salary  must  be 
given  the  employee  affected. 

November  3,  1943.-043-264. 

UABIUTY-^OVERFLOW  OF  PRIVATE  LANI>S 

QUESTION :  It  is  alleged  that  dam£  erected  by  the  Florida  Board  of 
Forestry  and  Parks  at  upper  lake  in  the  Myakka  River  State  Park  are 
backing  up  the  water  on  pasture  lands  north  of  the  park.  The  owners  of 
these  lands  are  threatening  suit  against  the  Board.  Is  the  Board  immune 
from'"  such  suit,  and  what  measures  should  be  taken  to  forestall  the 
threatened  litigation? 

To  Honorable  H,  J.  MaUberger,  State  Pore»ier,  Fhriila  Potent  and  Park  Service: 

Since  your  Board  Is  a  State  Agency  partaking  of  the  State's  immunity 
from  suits,  which  immunity  has  not  been  waived  by  valid  law,  it  caimot 
be  sued  in  tort  for  damages  for  injuries  inflicted  upon  these  lands.  See 
Arundel  Corporation  vs.  Griffin,  89  Fla,  128,  103  So.  422.  But  if  these  lands 
have  been  physically  invaded  and  permanently  overflowed  by  waters 
backed  up  by  the  dams  erected  by  your  Board,  it  amounts  in  law  to  an  ap- 
propriation of  private  property  without  due  process  and  without  payment 
of  just  compensation,  which  may  be  remedied,  (1)  by  waiving  the  trespass 
or  tort  and  bringing  an  appropriate  common  law  action  or  suit  in  equity 
to  recover  compensation  for  the  value  of  the  lands  appropriated  or  the 
equivalent  of  what  would  have  been  awarded  as  compensation  had  the 
lands  been  formally  condemned;  or  (21  by  injunction  or  other  appropriate 
equity  proceeding  against  the  Board  or  perhaps  its  officers  and  employees 
individually  to  remove  that  portion  of  the  dams  which  causes  the  over- 
flow of  the  lands,  or  otherwise  remedy  the  conditions  existing.  See  Sections 
589.07  and  586.27,  Florida  Statutes,  1941,  which  authorize  your  Board  to 
purchase  or  condemn  property  for  forestry  and  park  purposes.  See  third 
headnote  of  Arundel  Corporation  vs.  Griff tn,  supra;  Rosenbaum  vs.  State 
Road  Department  of  Florida,  129  Fla.  723,  177  So.  220:  State  Road  De- 
partment of  Florida  vs.  Tharp,  146  Fla.  745,  1  So.  (3d)  868:  State  Road  De- 
partment vs.  Bender  147  Fla.  15,  2  So.  (2dl  298;  18  Am.  Jr.  page  759. 
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So  far  as  forestalling  the  threatened  litigation  is  concerned,  my  sug- 
gestions are  that  you  endeavor  to  remedy  the  conditions  existing  to  the 
e3rtent  of  draining  the  waters  off  the  private  lands  by  ditches  or  by  lowering 
the  dams,  or  by  paying  compensation  for  the  lands  permanently  overflowed 
and  taken,  if  in  fact  private  properties  have  been  overflowed  because  of 
the  erection  of  the  dams.  You  should  ascertain  by  engineering  investiga- 
tion and  surveys  whether  the  water  level  of  the  lake  has  been  raised  by 
your  dams  so  as  to  actually  flood  the  land  ownerships  of  private  persons.  If 
it  should  develop  that  the  waters  have  not  overflowed  and  damaged  these 
lands  or  if  the  damage  1^  inconsequential,  then  there  is  no  duty  upon 
your  Board  to  remedy  the  situation. 

April  14,  1943.— 043-99. 

GROSS  RECEIPTS  FROM  LANDS 

QUESTION:  1.  Where  the  Florida  Board  of  Forestry  and  Parks  pays 
taxes  assessed  for  the  payment  of  school  or  special  tax  school  district 
bonds,  issued  prior  to  the  Board's  purchase  of  the  land  so  taxed,  may  the 
Board  take  credit  for  the  taxes  so  paid  when  making  payment  of  the  ten 
per  cent  of  the  gross  receipts  from  the  lands  under  Section  589.08,  Florida 
Statutes,  1941? 

2.  Where  the  Board  pays  the  said  ten  per  cent  of  gross  receipts,  and 
t^e  lands  are  later  assessed  for  the  pairment  of  school  or  special  tax 
school  district  bonds  as  aforesaid,  may  the  Board  take  credit  for  such 
payment  in  making  future  gross  receipt  payments  as  aforesaid? 

T(i  tk«  Florida  Board  of  Fnre>tTy  and  Parks: 

Section  589.08,  Florida  Statutes,  1941,  provides  that  after  lands  pur- 
chased for  a  state  park  or  forest  have  been  paid  for  then  ten  per  cent  of 
the  gross  receipts  from  said  lands  shall  be  paid  to  the  county  or  counties 
wherein  such  lands  lie,  in  proportion  to  the  acreage  located  in  each  county, 
for  use  by  the  county  or  counties  for  school  purposes.  These  funds  are  pay- 
able to  the  counties  and  not  to  some  special  school  tax  district.  They 
become  County  School  Funds  and  not  Special  Tax  School  District  Funds. 

Special  tax  school  districts  are  separate  and  distinct  governmental 
entitles  from  the  county  wherein  they  lie  (Hamrick  vs.  Special  Tax  School 
District,  130  Fla.  453,  178  So.  406).  County  Funds  are  not  liable  for  dis- 
trict obligations;  neither  are  District  Funds  liable  for  county  obligations 
(Board  of  Public  Instruction  vs.  Knight  and  Wall  Company,  100  Fla.  1649, 
132  So.  644).  Section  9.  Article  XII,  Florida  Constitution,  provides  for  a 
County  School  Fund  consisting  of  certain  moneys  and  "all  appropriations 
of  the  legislature"  which  funds  must  be  distributed  "solely  for  the  support 
and  maintenance  of  public  free  schools."  The  provision  in  Section  589.08, 
Florida  Statutes,  1941,  is  In  effect  an  appropriation  to  the  county  for 
school  purposes,  which  may  not  be  used  for  the  payment  of  district  bonded 
indebtedness  (Leonard  vs.  Franklin,  84  Fla.  402,  93  So.  688). 

In  the  light  of  the  authorities  and  statutes  applicable  it  seems  that 
the  two  questions  posed  above  must  be  answered  as  follows,  to  wit: 

1.  Where  the  Florida  Board  of  Forestry  and  Parks  pays  taxes 
assessed  for  the  pajrment  of  school  or  special  school  district  bonds, 
issued  prior  to  the  Board's  purchase  of  the  lands  so  taxed,  the  said 
Board  may  not  take  credit  for  the  taxes  so  paid,  when  making  pay- 
ment of  the  ten  per  cent  of  the  gross  receipts  from  the  lands  under 
Section  589.08.  Florida  Statutes.  1941.  This  Is  true  because  the  taxes 
paid  were  for  a  district  purpose  and  the  ten  per  cent  of  gross 
receipts  is  for  a  county  purpose. 
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2.  Where  the  Board  pays  the  said  ten  per  cent  of  gross  receipts, 
and  the  lands  are  later  assessed  for  the  payment  of  school  and 
special  district  bonds  as  aforesaid,  the  Board  may  not  take  credit 
for  such  payment  In  making  future  payments  as  aforesaid.  This  Is 
likewise  true  because  the  taxes  paid  were  for  a  district  purpose  and 
the  ten  per  cent  of  gross  receipts  is  for  a  county  piirpose. 

August  26,  1944.— 044-261. 

SALE  OP  LANDS  OWNl©  BY  TKE  BOARD 

QUESTION  r  1.  What  is  the  procedure  for  the  sale  of  lands  owned 
by  the  Florida  Board  of  Forestry  and  Parks? 

2.  Is  It  necessary  to  give  public  notice  of  such  sales? 

3.  Where  such  sales  are  made,  does  the  law  require  that  oil  and 
mineral  rights  in  tJie  lands  sold  be  reserved? 

4.  Does  a  percentage  of  the  proceeds  of  such  sales  go  to  the  State 
School  Fund? 

To  Honorable  H.  J.  Maltberger,  State  For«$t»r,  Florida  Foreet  and  Park  Serviet : 

The  outright  sale  of  lands  owned  by  the  Florida  Board  of  Forestry  and 
Parks  Is  authorized  by  Section  589.10,  Florida  Statutes,  1941.  In  order  to 
comply  with  said  section  the  following  procedure  Is  recommended:  the 
Board  should  adopt  a  resolution  describing  the  property  to  be  sold  and  re- 
citing the  purpose  for  which  It  was  formerly  acquired  or  used  by  the 
Board  and  that  the  property  Is  no  longer  required  for  such  use  or  purpose, 
or  for  any  State  Forest  or  State  Park  purpose.  The  resolution  should  also 
recite  that  it  is  advantageous  to  the  State  to  make  the  sale  and  that  it  is  in 
the  interest  of  the  development,  improvement  and  management  of  the 
state  forests  or  state  parks  to  do  so.  The  resolution  should  authorize  and 
direct  the  members  of  the  Board  to  execute  the  deed.  The  deed  must  be 
executed  not  only  by  the  board  members  but  also  by  the  Trustees  of  the 
Internal  Improvement  Fund  and  by  the  Governor,  Inasmuch  as  Section 
589.10  requires  the  concurrence  of  said  Tmstees  and  the  Governor  In 
sales  of  land  made  by  the  Board. 

Section  589.10  requires  the  Board  to  give  at  least  thirty  (30)  days' 
public  notice  of  such  sate.  In  order  to  comply  with  this  requirement  the 
notice  should  contain  a  description  of  the  land  and  recite  that,  on  a  date 
specified  therein,  the  Board  at  its  Tallahassee  ofTice  will  sell  the  land  to 
the  highest  bidder  for  cash.  The  notice  should  state  that  the  Board  re- 
serves the  right  to  reject  all  bids.  The  notice  should  be  published  at  least 
once  thirty  days  before  the  date  of  sale  in  a  newspaper  of  general  circula- 
tion in  the  county  in  which  the  land  to  be  sold  is  situated. 

The  law  does  not  require  the  Board  to  reserve  oil  and  mineral  rights  in 
lands  sold  by  it.  but  there  is  nothing  in  the  law  prohibiting  the  Board  from 
reserving  such  rights  if  it  deems  it  advisable. 

Section  589.09,  Florida  Statutes.  1941,  requires  that  twenty- Ave  (25) 
per  cent  of  the  net  proceeds  from  the  sale  of  land  by  the  Board  shall  be 
paid  into  the  State  School  Fund.  In  paying  such  funds  to  the  State  school 
Fund  Uie  Board  should  present  a  statement  of  the  transaction  to  the 
Comptroller  and  secure  from  him  a  certificate  showing  the  proper  account 
to  which  the  funds  shall  go,  and  then  turn  the  certificate  with  the  funds 
over  to  the  State  Treasurer.  In  so  doing  the  Board  will  satisfy  the  require- 
ments of  Section  215.02,  Florida  Statutes,  1941.  governing  payments  to  the 
State  generally. 


4Se  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 

June  4,  1943. — 043-129. 

STATE  AID  IN  FIRE  CONTROL 

QUESTION:  May  the  Plorida  Board  of  Forestry  and  Parks  adopt  a. 
policy,  with  relation  to  county  lire  control  units,  whereby  the  state  aid  to 
one  such  control  unit  may  be  a  greater  percentage  of  the  total  cost  than 
in  other  control  units? 

For  example,  may  the  Board  pay  half  of  the  total  costs  in  Are  control 
in  one  unit  and  a  third  of  the  total  costs  in  another?  The  reason  for 
making  a  difference  in  the  amount  of  the  aid  by  the  State  seems  1x)  be  that 
some  counties  of  low  assessed  valuation  have  a  greater  acreage  in  forests 
than  do  other  counties  of  a  higher  assessed  valuation. 

Ta  thf  Florida  Board  of  Forettry  and  Parkt: 

The  purpose  of  fire  control  in  any  county,  or  in  the  State  as  a  whole, 
is  to  preserve  and  replenish  the  timber  industry  in  the  State;  to  insure 
timber  for  building  and  other  industries  within  the  State;  and  for  other 
purposes.  The  timber  and  turpentine  industries  in  this  state  have  been 
a  large  factor  in  its  development;  and  most  recently  have  been  the  basis 
of  bringing  a  large  paper  industry  into  the  State.  It.  therefore,  appears 
that  the  State  as  a  whole  has  as  great  an  interest  in  the  timber  industry 
as  do  the  counties,  or  other  localities,  where  the  forests  are  situated.  The 
loss  of  a  timber  industry  in  any  county  will  tend  to  affect  the  State  as  a 
whole. 

Under  Sections  125.23  to  125.30,  Plorida  Statutes,  1941,  counties  are 
permitted  to  establish  county  fire  control  units  and  are  authorized  to 
enter  into  agreements  with  the  Florida  Board  of  Forestry  and  Parks  con- 
cerning the  establishment  and  maintenance  of  such  units  (Section  125.25, 
Florida  Statutes,  1941);  and  the  said  Board  of  Forestry  "may  cooperate 
with  said  counties  in  the  establishment  and  maintenance  of  such  county 
Are  control  units  and  supplement  the  funds  appropriated  (by  said 
counties)  .  .  .  with  funds  accruing  to  said  state  board  of  forestry"  (Section 
125,27,  Florida  Statutes.  1941).  I  find  nothing  in  this  law,  or  any  other 
law  relating  to  the  powers  and  duties  of  the  State  Board  of  Forestry 
and  Parks,  which  fixes  the  amount  or  percentage  of  aid  or  assistance  wliich 
may  be  given  by  the  Board  to  any  county  fire  control  unit.  Under  Chapter 
590,  Florida  Statutes,  1941,  the  Board  may  establish  forest  protection  dis- 
tricts and  take  steps  to  prevent,  detect  and  suppress  forest  fires  within 
said  protection  district. 

In  my  opinion  the  use  of  state  money  for  forest  protection  is  for  a 
state  purpose  (see  11  Am.  Jur.  1034  section  276;  34  Am.  Jur.  526,  section 
53).  The  rendering  of  ass^tance  to  a  county  or  cooperating  with  a  county 
in  protecting  its  forests  would  seem  to  be  twth  a  state  and  a  county  pur- 
pose. Money  expended  by  the  State  for  that  purpose  would  not  be  money 
for  other  than  a  state  purpose.  It  seems  clear  that  a  state  might  take 
over  the  protection  of  all  or  any  part  of  the  forest  lands  within  its  borders. 
Therefore,  there  appears  no  reason  why  it  cannot  render  assistance  to  a 
county,  in  its  forest  protection,  without  such  assistance  becoming  a  county 
purpose.  If  there  be  areas  where  counties  cannot  properly  protect  their 
natural  resources  without  state  aid,  when  such  resources  are  also  state  re- 
sources. I  see  no  reason  why  the  State  cannot  render  such  aid,  although  it 
may  not  render  such  aid  to  other  counties  or  may  render  less  aid  to  other 
counties. 

I  am.  therefore,  of  the  opinion  that  the  Florida  Board  of  Forestry 
and  Parks  may  adopt  a  policy,  with  relation  to  county  fire  control  units, 
whereby  the  State  aid  to  one  such  unit  may  be  a  greater  percentage  of 
the  total  cost  than  in  other  control  units. 
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MARKETING  BUREAU  AND  BOARD 

April  5,  1944.— 044-125. 

MILEAGE  TO  FEDERAL-STATE  EMPIXJYEES 

QUESTION:  Does  Section  112.06.  Florida  Statutes,  1941,  as  amended 
by  Chapter  21913,  Laws  of  Florida,  1943,  limit  Federal-State  Inspectors. 
paid  from  Federal  Funds  and  funds  derived  from  Section  603.12.  Florida 
Statutes,  1941.  to  five  cents  a  mile  when  using  a  privately  owned  automo- 
bile? 

To  Honorablt  L.  M.  Rkudnt.  Cnmmittionsr,  Stat*  Markttinfi  Burtat, 
JaektonnlU,  Florida: 

Section  603.12,  Florida  Statutes.  1941,  provides  for  Inspection  of  fruits 
and  vegetables  and  the  payment  of  an  Inspection  fee  by  the  shipper. 

Section  603.13,  Florida  Statutes,  1941,  provides  for  the  payment  of 
such  fees  to  the  State  Marketing  Commissioner,  who 

"shall  deposit  same  in  a  fxmd  to  be  known  as  the  Cooperative 
Inspection  Fund  and  all  expenses  for  Inspection  service  shall  be 
paid  from  said  fund  upon  the  approval  and  at  the  direction  of  the 

State  Marketing  Commissioner  ..." 

You  advise  me  that  a  joint  cooperative  agreement  has  been  executed 
between  the  United  States  Department  of  Agriculture  and  the  Florida 
state  Marketing  Bureau  for  inspection,  pursuant  to  Federal  Law  and 
Section  603.12,  Florida  Statutes,  1941;  that  the  United  SUtes  and  the 
Florida  State  Marketing  Bureau  contribute  to  a  fund  known  as  the  Co- 
operative Inspection  Fund,  the  State's  part  arising  pursuant  to  Sec- 
tion 603.13,  Florida  Statutes.  1941:  that  the  inspectors  operating  under 
such  plan  are  licensed  by  the  Federal  Government  and  are  paid  from  the 
Cooperative  Inspection  Fund,  no  state  voucher  being  tendered  for  such 
Federal-State  employees. 

Section  112.06,  Florida  Statutes,  1941,  as  amended  by  Chapter  21913, 
Laws  of  Florida,  1943.  providing  for  limitation  of  mileage,  refers  to  State 
employees.  The  classification  of  Federal-State  employees  Is  not  mentioned 
in  such  statutes.  Such  Federal -State  employees  are  not  covered  by  the 
mlleace  lim^itatlon  contained  in  the  statute  last  above  mentioned,  but  are 
limited  only  by  that  part  of  Section  603.13,  which  provides: 

"All  expenses  for  inspection  service  shall  be  paid  from  the  fund 
upon  the  approval  and  at  the  direction  of  the  Marketing  Commis- 
sioner." 

It  Is  evident  that  the  expenses  of  Federal-State  employees  are  to  be 
paid  from  the  Cooperative  Inspection  Fund  at  the  direction  of  the  State 
Marketing  Commissioner. 

It  Is  therefore  my  opinion  that  a  Federal-State  employee  making  In- 
spections pursuant  to  Section  603.12,  Florida  Statutes.  1941,  Is  not  such 
a  State  employee,  within  the  purview  of  Chapter  21913,  Laws  of  Florida, 
1943,  as  to  be  bound  by  and  limited  to  Ave  cents  per  mile  In  using  a  pri- 
vately owned  car. 

You  will  notice  that  this  opinion  Is  limited  strictly  to  Federal-State 
employees. 
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CHAPTER  XXVIII 
CORPORATIONS  AND  BUSINESS  TRUSTS 

COMMON  LAW  DECLARATIONS  OF  TBUST 

Augxtst  11.  1944.— 044-239. 

POWER  OP  APPOINTMENT— INTANGIBLE  TAXES 

QUESTION:  Under  a  trust  agreement  between  "A"  and  "B"  and 
a  certain  Trust  Company  of  Connecticut,  "C"  is  the  beneficiary  of  a  Trust 
Fund  created  by  said  trust  agreement,  with  power  to  appoint,  by  her  last 
will,  the  persons  who  shall  take  the  principal  of  said  trust  after  her 
death. 

On  October  12,  1942,  the  said  "C"  signed  a  paper,  wherein  she  stated 
that  she  irrevocably  released  all  power  of  appointment  granted  her  by 
said  trust  agreement. 

In  the  light  of  the  above  mentioned  facts,  is  the  power  of  appoint- 
ment subject  to  taxation,  under  our  Intangible  Tax  Law? 

To  Honorabh  J.  M.  L«e,  Stat«  ComptrolUr : 

Under  a  trust  agreement  between  "A"  and  "B,"  parties  of  the  first 
part,  and  a  certain  Trust  Company  of  Connecticut,  party  of  the  second 
part,  "C"  is  the  iieneflciary  of  a  Trust  Fund  created  by  said  trust  agree- 
ment, with  power  to  appoint,  by  her  last  will,  the  persons  who  shall  taice 
the  principal  of  said  trust  after  her  death. 

On  October  12,  1942.  the  said  "C"  signed  a  paper,  wherein  she  stated 
that  she  irrevocably  released  all  power  of  appointment  granted  her  under 
said  trust  agreement. 

In  the  light  of  the  above  mentioned  paper,  Is  this  power  of  appoint- 
ment subject  to  taxation,  under  our  Intangible  Tax  Law? 

I  have  examined  the  documents,  which  comprehend  a  photostat  copgr 
of  a  trust  agreement  between  "A"  and  "B"  and  the  Trust  Company,  and 
a  certain  release  of  power  of  appointment  signed  by  "C." 

It  is  my  opinion  that  the  attached  release  does  not  constitute  a  con- 
veyance out  of  "C"  to  any  other  person,  nor  is  it  based  upon  a  sufiiclent 
consideration  to  prevent  revocation  by  her  of  the  release  at  any  time  she 
might  desire. 

For  this  reason  it  Is  my  opinion  that  the  power  of  appointment  con- 
stitutes an  equitable  estate  in  the  corpus  of  the  trust  such  as  is  described 
in  the  now  familiar  Ford  case,  and  that  the  same  Is  subject  to  intangible 
taxation  upon  the  value  of  the  power. 

GENERAL  PROVISIONS 

April  22.  1944.— 044-131. 

CAPITAL  STOCK  TAX 

QUESTION:  May  a  corporation,  organized  as  a  corporation  for 
profit  under  the  statutes  of  this  state,  be  converted  into  a  corporation  not 
for  profit,  merely  by  being  labeled  as  such  by  its  officers,  so  as  to  exempt 
such  corporation  from  making  the  annual  reports  and  paying  the  corpo- 
ration stock  taxes  required  by  Section  610.07  and  610.08,  Florida  Statutes, 
1941? 
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To  Honorable  R.  A.  Otat/,  Secretary  of  State: 

The  corporation  in  question  was  organ^ed  under  Chapter  10096. 
Laws  ol  Florida,  Acts  of  1925,  now  Chapter  612,  Florida  Statutes.  1941, 
and,  thereafter,  for  the  years  1935  to  1940,  inclusive.  It  filed  Its  annual 
report  and  paid  the  franchise  tax  upon  its  capital  stock,  as  required  by 
Sections  610.07  and  610.08,  Florida  Statutes.  1941. 

The  preamble  of  the  certificate  of  Incorporation  filed  in  the  office 
of  the  Secretary  of  State,  sets  forth  that  the  corporation  was  organized 
pursuant  to  the  terms  and  provisions  of  the  said  1925  General  Corpo- 
ration for  Profit  Act. 

The  said  corporation  has  submitted  a  statement  claiming  that  it  is 
a  corporation  not  for  profit  and  represents  that  it  is  not  liable  for  the 
payment  of  the  tax  as  required  by  Section  610.08,  supra. 

It  is  my  opinion  that  the  character  or  type  of  a  corporation  is  to  be 
determined  by  the  Corporation  Law  under  which  the  same  was  organ- 
ized and  also  by  reference  to  the  provisions  contained  In  the  certificate  of 
incorporation.  A  corporation  for  profit  cannot  l>e  changed  into  a  corpo- 
ration not  for  profit  merely  by  its  being  labeled  such  by  its  officers. 

The  corporation  to  which  you  refer  is  In  my  opinion  a  corporation 
for  profit  and  &s  such,  is  required  to  conform  with  the  provisions  of  Sec- 
tions 610.07  and  610.08,  Florida  Statutes,  1941. 

Ptebruary  3,  1943. — 043-38. 

CAPPTAL  STOCK  TAX— LIABILITY 

QUESTION:  Is  the  Issuance  of  stock  and  the  holding  of  a  meeting 
of  stockholders  and  directors  for  the  purpose  of  Increasing  the  authorized 
capital  stock  of  the  corporation  an  exercise  of  the  corporate  franchise 
subjecting  the  corporation  to  the  tax  provided  for  in  Chapter  14677,  Acts 
of  1931,  as  amended  (Chapter  610,  Florida  Statutes,  1941)7 

To  Honorable  B.  A.  Oray,  Secretary  of  State; 

There  seems  to  have  been  no  decision  by  our  own  courts  on  the  point, 
but  examination  of  authorities  in  other  Jurisdictions,  although  meager, 
leads  me  to  the  conclusion,  and  you  are  now  advised  that  it  is  my  opinion, 
that  the  acts  of  the  corporation  cited  by  you  are  purely  matters  of  ar- 
rangement or  rearrangement  of  the  internal  affairs  of  the  corporation, 
and  do  not  constitute  the  exercise  of  the  corporate  franchise  or  the  trans- 
action of  business  such  as  to  subject  the  corporation  to  tax  liability. 

April  26,  1944.— 044-140. 

CAPITAL  STOCK  TAXES— REFUND 

QUESTION:  Where  a  corporation  operating  within  this  state  an  in- 
dustrial plant  within  the  purview  of  Section  12,  Article  IX,  Florida  Con- 
stitution, pays  the  corporation  capital  stock  franchise  taxes  required  by 
Section  610.08,  Florida  Statutes,  1941,  is  it  entitled  to  a  refund  of  such 
taxes  upon  the  theory  that  no  such  taxes  were  payable  under  the  con- 
stitutional provision  above  mentioned? 

To  HonoTabU  J.  M.  L»e,  State  Comptroller: 

I  have  examined  the  petition  and  exhibits  of  the  corporation  for  such 
refund,  the  case  of  American  Can  Company  vs.  City  of  Tampa,  et  al., 
14  So.  2nd  203,  Sections  610.07-610.15,  Florida  Statutes,  1941,  requiring  the 
filing  of  annual  reports  and  the  payment  of  the  tax  in  question,  and  Sec- 
tion 12,  Article  IX,  Florida  Constitution,  which  was  construed  in  the  case 
mentioned  above. 
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In  the  case  of  the  American  Can  Company  vs.  City  of  Tampa,  et  al., 
it  will  be  noted  that  the  opinion  upon  the  petition  for  rehearing  which 
purports  to  state  the  law  of  the  case  as  it  presently  exists  (pages  203- 
211.  14  So.  2d>  contains  the  following  summing  up  of  the  court's  holding 
in  the  following  language: 

"The  net  result  is  that  our  opinion  of  December  31,  1942,  is 
receded  from  insofar  as  it  applies  to  ad  valorem  taxes,  and  it  Is 
modified  to  harmonize  with  the  views  expressed  In  this  opinion 
insofar  as  it  applies  to  excise  taxes." 

On  page  210  of  14  So.  2nd,  we  find  the  following  language: 

"If  the  object  of  the  tax  is  to  pay  the  cost  of  issuing  the  li- 
cense and  for  inspecting  and  regulating  the  business  and  a  limited 
revenue  is  incidentally  raised,  this  alone  will  not  always  deprive 
it  of  its  excise  character." 

Farther  down  in  the  same  column  on  page  210,  we  find  the  following 
language : 

"but  that  it  does  not  exempt  from  such  a  tax  for  inspection  and 
regulation  and  the  cost  of  the  hcense." 

The  title  of  Chapter  14677,  Acts  of  1931,  from  which  Sections  610.07- 
610.15,  Florida  Statutes,  1941,  were  taken,  is  as  follows: 

"AN  ACT  Requiring  Corporations  Authorized  to  do  Business 
in  the  State  of  Florida,  Both  Foreign  and  Domestic,  Annually  to 
File  with  the  Secretary  of  State  Certain  Reports  and  to  pay  a 
Certain  Tax  in  the  Nature  of  Piling  Pee  Thereon." 

The  language  in  the  foregoing  quotation  indicates  that  the  Legis- 
lature felt  that  it  was  providing  for  a  mere  excise  tax  for  the  payment  of 
the  cost  of  administering  the  Act  by  the  Secretary  of  State  and  that  it 
was  not  imposing  an  ad  valorem  tax  or  a  tax  for  the  purpose  of  raisir« 
revenue. 

This  fact  is  further  strengthened  by  the  schedule  of  filing  fees  which 
Is  not  based  upon  any  assessment  of  the  value  of  the  stock  but  merely 
graded  in  amount  by  reference  to  the  capital  stock  of  the  corporation, 
and  in  the  instant  case  it  appears  that  five  hundred  dollars  instead  of 
being  paid  upon  the  value  of  the  stock  is  paid  upon  a  grouping  of  stocks 
of  a  par  value  of  from  five  hundred  thousand  doOars  to  one  million  dollars. 

There  is  an  even  stronger  indication  that  the  Legislature  considered 
the  tax  in  question  as  a  mere  excise  tax.  It  is  to  be  found  in  Section  6, 
wliich  reads  as  follows: 

"being  regulated  by  paying  excise  taxes  under  other  provisions  of 

law." 

As  will  be  noted  from  the  quotation  from  Section  6,  the  reason  as- 
signed for  exempting  the  corporation  mentioned  in  it  was  that  they  were 
paying  excise  taxes  under  other  provisions  of  law. 

It  may  be  said  therefore  that  the  proper  construction  of  the  law  re- 
dulring  the  payment  of  the  funds  sought  to  be  recovered  is  that  the  tax 
is  an  ordinary  excise  tax.  When  one  considers  the  manifold  duties  of  the 
Secretary  of  State  in  dealing  with  the  annual  returns  of  corporations,  it 
is  quite  evident  that  it  was  not  intended  as  a  revenue  raising  measure, 
because  the  excess  over  and  above  the  cost  of  administration,  if  any, 
would  be  a  negligible  amount. 

There  Is  one  other  consideration  which  should  be  weighed  in  deciding 
this  matter  and  that  is  the  nature  of  the  condition  being  performed  by  a 
foreign  corporation  when  it  seeks  permission  to  enter  this  state  and  con- 
tinue to  do  busmess  therein.  When  so  considered  it  appears  that  the  tax 
in  question  while  called  an  excise  tax,  is  one,  the  payment  of  which  per- 
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forms  a  separate,  distinct  and  all-important  function  In  that  the  payment 
of  it  is  necessary  to  preserve  its  right  to  do  any  business  in  the  State. 

From  the  foregoing  It  would  appear  and  It  is  my  opinion  that  the  right 
to  claim  this  exemption  is  not  free  from  doubt  and  apparently  cannot  be 
made  sufficiently  clear  to  warrant  the  requested  refund  without  being 
submitted  to  the  courts. 


July  6,  1944.— 044-193. 

PIUNO  FEE— MORRIS  PLAN  BANKS 

QUESTION;  Are  Morris  Plan  Banks  exempt  from  the  payment  of 
the  filing  fee  or  tax  required  by  Section  610.08,  Florida  Statutes,  1941? 

To  Unnorahh  R,  A.  Grai/.  Serretarit  of  State: 

Section  610.07,  Florida  Statutes.  1941,  requires  the  corporations  named 
therein  to  file  annually  with  the  Secretary  of  State  a  sworn  report  cov- 
ering the  matters  named  therein,  there  being  excepted  from  the  opera- 
tion and  effect  of  said  section  certain  types  of  corporations,  among  which 
are  banks  and  trust  companies.  Section  610.08  sets  forth  the  amount  of 
the  filing  fee  or  tax  required  of  a  corporation  filing  such  report.  These 
sections  of  our  statutes  became  law  In  1941. 

Section  656.02,  Florida  Statutes,  1941,  provides,  among  other  things, 
that  Morris  Plan  Banks  shall  pay  the  tees  and  comply  with  the  procedure 
provided  for  the  organization  and  government  of  ordinary  corporations 
for  profit  under  the  taws  of  this  state  and  "Including  the  requirements 
for  aimual  reports  and  franchise  fees  and  taxes."  This  became  Jaw  in 
1935. 

Chapter  21842,  Acts  of  1943,  provides; 

"That  all  banks,  trust  companies  and  Morris  Plan  Banks,  now 
or  hereafter  chartered  under  the  laws  of  the  State  of  Florida,  shall 
have  the  same  immunity  from  State  and  local  taxation  that  Na- 
tional Banking  Associations  have  from  time  to  time  under  the 
statutes  of  the  United  States." 

It  appears  that  prior  to  the  passage  of  the  last  mentioned  act  Mor- 
ris Plan  Banks  were  required  to  make  reports  and  pay  the  filing  fee  or 
tax  required  by  said  Sections  610.07  and  610.08.  Such  capital  stock  filing 
fee  or  tax  Is  an  "excise  tax,"  a  "franchise  tax."  Jacksonville  Gas  Com* 
pany,  et  al,  v.  Lee,  State  Comptroller,  Pla.  148  So.  188;  Gray,  Secretary 
of  State  V,  Central  Florida  Lumber  Company,  Fla,  140  So.  320. 

As  a  result  of  the  provision  of  Title  12,  Section  548,  U.  S,  Code,  Ann., 
an  excise  or  franchise  tax  of  the  nature  provided  by  said  Section  610.08 
could  not  lawfully  be  imposed  on  national  banking  associations,  even 
though  banks  and  trust  companies  were  not  excepted  from  the  require- 
ments of  said  Sections  610.01  and  610.08.  The  shares  of  stock  in  a  national 
bank  held  by  shareholders  is  quite  a  different  property  entity  from  the 
capital  stock  of  the  bank;  and  such  shares  may  be  assessed  against  their 
owners,  but  the  capital  stock  of  national  banks  cannot  be  taxed  by  state 
authority.  Roberts  v.  American  National  Bank  of  Pensacola.  Pla..  121  So. 
554.  Since  by  said  Chapter  21842  all  banks,  trust  companies  and  Morris 
Plan  Banks  are  granted  the  same  immunity  from  state  and  local  taxa- 
tion that  National  Banking  Associations  have  under  the  statutes  of  the 
United  States,  it  appears  that  Morris  Plan  Banks  have  the  same  Immu- 
nity from  such  tax  that  National  Banking  Associations  have. 

For  the  reasons  stated,  the  above  question  is,  in  my  opinioin,  prop- 
erly answered  In  the  affirmative. 


r 
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FOREIGN  CORPORATIONS 

June  8,  1944.— 044-165. 

PERMITS— CORPORATIONS  BEARINO  THE  SAME  NAME 

QUESTION:  Do  the  laws  of  Florida  preclude  the  Issuance  of  a  per- 
mit to  a  foreign  corporation  to  transact  business  in  this  state  when  said 
foreign  corporation  bears  the  same  name  as  a  Florida  corporation? 

To  Honorable  R.  A,  Oray,  Secretary  of  State: 

Section  613.06  provides  that  no  permit  shall  be  issued  to  any  foreign 
corporation  to  transact  business  or  to  acquire,  hold,  or  dispose  of  property 
in  this  state  under  any  corporate  name  which  is  or  may  be  the  same  as  the 
corporate  name  of  any  corporation  organized  or  existing  under  the  laws 
of  the  State  of  Florida,  or  so  nearly  similar  thereto  as  to  cause  or  tend 
to  cause  confusion. 

It  is  noted  that  the  above  provision  of  law  was  recognized  in  the  case 
of  Scallse,  et  al.  v.  National  Utilities  Service.  Inc.,  120  F.  2d.  938,  the  opin- 
ion in  that  case  having  been  rendered  by  the  Circuit  Court  of  Appeals, 
Fifth  Circuit,  June  20,  1941. 

It  is,  therefore,  my  opinion  that  since  there  is  a  corporation  "organ- 
ized" and  "existing"  under  the  Laws  of  Florida  bearing  the  same  name 
as  that  of  the  above  mentioned  foreign  corporation,  the  provision  of  law 
mentioned  above  precludes  you  from  issuing  such  permit  to  the  latter 
corporation. 


CHAPTER  XXIX 
INSURANCE 

GENERAL  PROVISIONS 

August  26,  1943.-043-220. 

ASSETS— FOREIGN  INSUREBS 

QUESHON:  May  a  foreign  insurer  use  as  gualifjring:  assets  ap- 
proved securities  which  are  and  will  be  continually  pledged  as  collateral 
to  secure  the  repayment  of  a  loan  obtained  under  a  fkianclnE  agreement 
between  the  insurer  and  some  banking  institution,  when  the  insurer  seelc- 
ing  to  qualify  in  this  state  holds  one  hundred  per  cent  reinsurance  agree- 
ments with  insiurers  authorized  to  do  business  In  this  state? 

To  Honorable  J,  Edmhi  Larion,  ln»uran€«  CotnmUtianer: 

Section  626.05,  Florida  Statutes,  1941,  among  other  things  provides 
as  follows: 

"No  foreign  insurer,  unless  otherwise  expressly  provided,  nor 
any  agent  or  representative  thereof,  shall  transact  any  insurance 
business  In  this  state,  unless  such  insurer  be  possessed  of  assets 
worth  at  least  two  hundred  fifty  thousand  dollars,  invested  In 
bonds  of  the  United  States,  of  any  state  or  of  any  county  or  munici- 
pality in  the  United  States,  or  tfi  mortgages  or  deeds  of  trust  on 
improved  and  unencumbered  real  estate,  worth  not  less  than  fifty 
per  cent  more  than  the  amount  loaned  thereon,  at  market  value." 

The  word  "assets"  which  appears  in  the  foregoing  quotation  Is  com- 
monly understood  to  mean  any  property  available  for  the  payment  of 
debts.  As  used  In  the  foregoing  statute.  It  should  be  construed  as  mean- 
ing property  of  the  specified  value  available  for  the  payment  of  obliga- 
tions to  policyholders,  since  the  purpose  of  the  requirement  is  to  insure 
the  solvency  of  insurers  and  thus  protect  policyholders.  If  the  qualify- 
ing assets  have  been  previously  pledged  as  security  for  the  payment  of  a 
loan,  such  assets  would  not  be  available  for  the  payment  of  obligations 
to  policyholders. 

It  is  my  opinion  that  the  word  "assets"  as  used  In  said  section  con- 
templates assets  in  excess  of  liabilities,  and  it  is  further  my  opinion  that 
these  assets  pledged  for  the  payment  of  a  loan  cannot  subsequently  be 
used  as  an  "asset"  in  computing  qualifying  assets  under  Section  626.05, 
supra. 

The  reinsurance  agreements  attached  to  yom*  r^uest  could  not,  in 
my  opinion,  be  considered  as  a  part  of,  or  in  lieu  of.  the  assets  necessary 
for  qualification,  for  the  simple  reason  that  such  reinsurance  agreements, 
even  if  considered  to  be  assets,  still  would  not  constitute  investments 
of  the  type  approved  by  the  above  section  of  the  statute. 

It  is,  therefore,  my  opinion  that  the  applicant  Insurer  may  not  qualify 
imder  the  quoted  provision  of  our  law  where  its  qualifying  assets  have 
been  previously  pledged  as  collateral. 
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AGENTS 

February  2,  1944. — 044-43. 

LICENSE  TAXES— NONRESIDENTS 

QUESTION:  1,  In  the  event  another  state  charges  a  Florida  resi- 
dent agent,  applying  for  a  nonresident  agent's  license  in  that  state,  a 
license  tax-  of  $5,  for  example,  does  Chapter  21774,  Acts  of  1943,  require 
the  Insurance  Commissioner  to  charge  a  resident  agent  of  that  state, 
applying  for  a  nonresident  agent's  license  in  Florida,  a  license  tax  of  $5. 
or  would  the  $6  license  tax  and  $1.50  qualification  tax  (the  latter  in  case 
of  fire  and  casualty  agents)  as  charged  Florida  agents  be  the  proper 
charge? 

2.  If  another  state  charges  a  Florida  resident  agent  applying  for  a 
nonresident  agent's  license  in  that  state,  a  license  tax  of  $20,  does  Chapter 
21774  require  the  Insurance  Commissioner  to  charge  a  like  tax  of  a  resi- 
dent agent  of  that  state  applying  for  a  nonresident  agent's  license  in 
Florida? 

3.  Chapter  20263  requires  all  flrst  time  applicants  for  Florida  resi- 
dent agents'  licenses  (fire,  casualty,  and  miscellaneous)  to  stand  an  ex- 
amination, and  pay  an  examination  fee  of  $10,  Let  us  suppose  that  a 
resident  agent  of  a  state  which  does  not  require  an  examination  of  a 
Florida  agent  applying  for  a  nonresident  agent's  license  in  that  state  ap- 
plies for  a  Florida  nonresident  agent's  license.  Does  Chapter  21774  con- 
template that  the  Insurance  Commissioner  should  require  the  applicant 
for  nonresident  agent's  license  to  take  the  examination  and  pay  the 
examination  fee? 

4.  Chapter  20327  does  not  require  an  examination  of  an  applicant 
for  Florida  resident  life  insurance  agent's  license.  Let  us  suppose  that  a 
resident  life  insurance  agent  of  a  state  which  requires  an  examination  of 
and  payment  of  a  fee  by  a  Florida  resident  life  agent  applying  for  a  non- 
resident life  insurance  agent's  license  in  that  state  appUes  for  a  Florida 
nonresident  agent's  license.  Does  Chapter  21774  contemplate  that  the 
Insurance  Commissioner  should  give  the  nonresident  applicant  an  exami- 
nation, and  charge  an  examination  fee,  as  a  prerequisite  to  issuing  him 
a  nonresident  life  insurance  agent's  license? 

5.  Do  nonresident  agents'  licenses  expire  in  accordance  with  Chap- 
ter 21802.  Laws  of  Florida.  Acts  of  1943,  regardless  of  the  expiration  dates 
of  nonresident  agents'  Ucenses  issued  by  other  states? 

6.  Chapter  20263  makes  no  provision  for  the  licensing  of  Florida 
resident  brokers.  Does  Chapter  21774  contemplate  that  the  Insurance 
Commissioner  should  issue  a  nonresident  broker's  license  to  a  resident 
broker  of  a  state  which  licenses  agents  and  brokers? 

To  Honorable  J.  Edwhi  Larson,  iNitaranee  Commit^ont^r : 

In  an  opinion  dated  July  6, 1  discussed  Chapter  21774.  supra,  and  ad- 
vised you  that  it  contemplates  the  issuance  of  nonresident  agents'  and 
nonresident  brokers'  licenses  under  the  same  terms  and  conditions  as  the 
same  are  issued  by  other  states  to  Florida  resident  agents  doing  business 
thereto.  I  did  not  mean  to  infer  by  that  language  that  Florida  must  adopt 
the  identical  licensing  requirements  of  the  other  states. 

You  will  observe  from  the  title  of  the  Act  that  it  is  purely  retaliatory 
and  is  not  intended  in  the  least  to  be  reciprocal.  Therefore,  we  must  con- 
strue it  as  meanmg  that  whenever  the  other  state  imposes  some  obliga- 
tion, restriction,  tax,  fee  or  prohibition  in  excess  of  that  imposed  by  Flor- 
ida on  Florida's  own  resident  agents,  then  Florida  must  impose  similar 
excess  obligations,  etc..  upon  applicants  from  such  other  states.  Tliis 
Chapter  21774  must  be  read  in  pari  materia  with  other  insiu^ance  licen- 
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stng  statutes  of  our  state,  and,  frankly,  1  cannot  believe  that  the  Legisla- 
ture ever  intended  by  this  Act  to  make  It  possible  for  nonresidents  to  se- 
cure insurance  agency  privileges  in  Florida  by  meeting  less  requirements 
than  those  imposed  by  Florida  upon  Florida's  own  resident  agents. 

In  the  light  of  the  foregoing  discussion,  I  answer  your  questions  as 
follows; 

1.  ^he  regulatory  $6  license  tax  and  the  $1.50  qualification  tax 
(the  latter  in  cEise  of  hre  and  casualty  agents)  as  charged  Florida  agents 
would  be  the  proper  charge  to  be  imposed  upon  nonresidents  under  the 
facts  set  out  in  question  1 . 

2.  Your  second  question  is  answered  in  the  affirmative. 

3.  The  nonresident  applicant  should  be  required  to  take  the  same 
examination  and  pay  the  same  fee  as  Florida  agents  under  the  facts  set 
out  in  question  3. 

4.  Under  the  factual  situation  described  in  question  4.  the  non- 
resident applicant  should  be  required  to  take  an  examination  and  pay 
the  fee  as  required  of  Florida  applicants  In  his  state. 

5.  I  answer  question  5  in  the  affirmative. 

6.  In  my  opinion,  Chapter  21774,  supra,  does  not  contemplate  the 
issuing  of  any  license  wtilch  is  not  issued  by  you  to  residents  of  Florida. 

December  10,  1943.— 043-323. 

LICENSES— AUTOMOBILE  DEALERS 

QUESTION:  Several  automobile  dealers  have  applied  to  the  Insur- 
ance Commissioner  for  licenses  as  insurance  agents.  These  applicants 
desire  a  limited  license,  one  covering  only  Are,  theft  f comprehensive*  and 
collision  insurance  on  motor  vehicles  which  they  sell.  In  connection  with 
the  foregoing,  may  such  applicants,  if  foimd  to  be  qualified  by  examina- 
tion, be  licensed  as  Insurance  agents  to  sell  Insurance  as  above  described, 
on  motor  vehicles  sold  by  them,  in  view  of  the  provisions  of  Section  627.05, 
Florida  Statutes,  1941? 

To  Honorable  J.  EditHn  Lurnun,  Initirance  Commii>*iunfT : 

Under  date  of  June  25,  1943, 1  rendered  you  an  opinion  in  which  I  held 
that  an  automobile  dealer  could  be  licensed  as  an  insurance  agent,  and 
that  such  license  could  be  limited  to  certain  lines  and  types  of  Insurance. 
The  licensing  of  agents  to  write  automobile  Insurance  is  governed  by 
Section  627.05,  Florida  Statutes,  1941.  This  statute  requires  you,  as  In- 
surance Commissioner,  to  subject  each  first  time  applicant  to  an  examina- 
tion as  to  his  qualifications  to  act  as  such  agent  or  solicitor.  You  are  also 
required  by  this  statute  to  satisfy  yourself  that  all  hcense  and  qualifica- 
tion taxes  required  have  been  paid  and  that  the  applicant: 

"(1)  Has  such  business  reputation  as  to  make  It  possible  that 
he  can  and  will  carry  on  the  business  of  an  agent  or  solicitor  without 
detriment  to  the  public; 

"(2)  Has  had  experience,  instruction  or  training  in  said  re- 
spective line  of  insurance; 

"(3)  Is  reasonably  familiar  with  the  Insiu-ance  laws  of  this 
state  and  with  the  provisions,  terms  and  conditions  of  the  policies 
or  contracts  he  proposes  to  solicit,  negotiate  or  effect:  and 

"(4)  Intends  to  actively  engage  in  the  business  covered  by 
such  a  license  and  in  good  faith  to  serve  the  public  and  is  not  pro- 
curing the  license  chiefiy  for  the  purpose  of  obtaining  a  rebate  or 
commission  on  Insurance  written  for  himseU  or  his  family  or  some 
partnership  or  corporation  in  which  he  is  interested  or  with  which 
he  Is  connected." 
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The  foregoing:  statute  is  designed  to  protect  the  public  interest  and 
welfare  by  permitting  only  those  to  be  licensed  as  insurance  agents  who 
are  qualified  to  so  act  by  education,  training  and  experience,  and  who 
Intend  to  actively  engage  in  the  insurance  business  and  serve  the  public 
in  good  faith. 

"To  actively  engage"  in  the  insurance  business  does  not  mean  "to 
exclusively  engE^e"  in  such  business.  One  may  devote  only  part  of  his 
time  to  his  Insurance  business  and  at  the  same  time  be  actively  engaged 
therein. 

Where  one  procures  a  license  chiefly  for  the  purpose  of  obtaining  a 
rebate  or  commission  on  Insurance  written  for  himself  or  his  family  or 
some  partaiership  or  corporation  in  which  he  is  Interested,  such  person 
cannot  be  said  to  be  serving  the  public  in  good  faith.  This  provision  of 
the  statute  is  aimed  not  at  preventing  rebates  or  commissions  on  such 
class  of  business,  but  as  a  guide  in  determining  the  bona  fide  intentions 
of  the  agent. 

The  ultimate  goal  to  be  attained  under  this  statute  is  the  licensing 
of  only  those  applicants  who  satisfy  the  Insurance  Commissioner  of  their 
bona  fide  intention  to  serve  the  public  faithfully  and  the  powers  and  du- 
ties of  the  Insurance  Conunissioner,  in  administering  said  Act,  are  dis- 
cretionary as  distinguished  from  ministerial,  in  determining  whether  the 
agent  applying,  under  the  set-up  surrounding  his  agency,  has  a  bona 
fide  intention  to  serve  the  public  faithfully,  and  whether  or  not  such  agent 
is  procuring  the  license  cliiefly  for  the  purpose  of  obtaining  a  rebate  or 
commission  on  insurance  written  for  himself,  his  family  or  some  partner- 
ship or  corporation  in  which  he  is  interested  or  with  wtiich  he  is  con- 
nected. 

1.  If  an  automobile  dealer  licensed  as  an  insurance  agent  under- 
takes to  place  insurance  upon  automobiles  sold  by  him,  and  in  doing  so 
delivers  such  a  policy  of  Insurance  as  will  fully  protect  the  interest  of  the 
purchaser  of  said  automobile  rather  than  limiting  the  insurance  cover^e 
to  the  interest  of  the  lienor,  if  any,  and  the  policy  discloses  such  coverage 
In  a  readily  discernible  manner  so  that  the  purchaser  has  full  knowledge 
of  the  extent  of  his  coverage,  then  such  automobile  dealer  acting  as  an 
insurance  agent  has  met  the  requirement  of  law  with  reference  to  serv- 
ing the  public  in  good  faith, 

2.  If  an  automobile  dealer  licensed  as  an  insurance  agent  under- 
takes to  place  Insurance  upon  automobiles  sold  by  him  and  manufac- 
tured by  a  company  which  owns  the  insurer  whose  policies  he  is  selling, 
and  in  doing  so  delivers  such  a  policy  of  Insurance  as  will  fully  protect  the 
interest  of  the  insured,  according  to  the  extent  desired  by  said  insured, 
and  there  is  nothing  about  the  poUcy  itself  which  in  any  wise  conceals 
the  nature  and  character  of  the  contract  being  dealt  with,  the  facts  that 
the  company  manufacturing  the  car  being  sold  owns  the  insurer  who  fur- 
nishes the  policy  of  insurance  being  sold,  and  that  the  dealer  for  the  car 
is  one  and  the  same  agency  as  the  agent  for  the  insurance,  do  not  in  my 
opinion  create  any  presumption  that  such  agent  is  procuring  the  license 
chiefly  to  obtain  a  rebate  or  commission  on  insurance  written  for  himself, 
his  family  or  some  partnership  or  corporation  in  which  he  is  interested. 

Of  course,  if  the  purchaser  of  the  automobile  merely  wants  sufficient 
insurance  to  cover  the  amount  of  a  lien  which  may  be  outstanding  from 
time  to  time,  there  could  be  no  objections  to  that  type  of  coverage  pro- 
vided it  is  clear  that  the  purchaser  is  aware  of  the  extent  of  such  cover- 
age. 

Therefore,  with  reference  to  the  licensing  of  insurance  agents,  wheth- 
er they  are  engaged  in  the  automobile  business  or  not,  the  primary  duty 
of  the  Insurance  Commissioner  is  to  see  that  licenses  are  Issued  only  to 
those  who  intend  in  good  faith  to  serve  the  public  and  who  meet  the  other 
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requirements  of  the  statute  as  to  reputation,  experience,  education  «id 
tralnins- 

Whenever  any  applicant  for  a  license,  who  is  a  dealer  for  the  manu- 
facturer of  the  product  which  he  Is  selling,  and  who  seeks  such  license  for 
the  purpose  of  Issuing  insurance  policies  over  such  product,  satisfies  the 
Insurance  Commissioner  as  to  the  matters  described  In  paragraphs  num- 
bered 1  and  2  of  this  opinion,  and  as  to  his  reputation,  knowledge,  experi- 
ence and  training,  and  also  satisfies  the  Commissioner  that  the  policies 
to  be  written  by  him  will  give  the  insured  the  protection  he  thinks  he  is 
buying,  then  such  applicant  is  entitled  to  be  licensed  as  bh  insurance 
agent. 

I  have  examined  the  sample  policy  of  Insurance  which  was  attached 
to  your  request,  and  it  appears  to  be  the  same  general  type  of  policy  is- 
sued by  other  insurance  companies  engaged  in  this  type  of  business,  a 
form  of  policy  which  I  understand  is  standard  among  such  companies 
and  is  the  type  of  insurance  coverage  generally  sold  by  other  insurance 
agents  soliciting  and  writing  automobile  insurance. 

It  is,  therefore,  my  opinion  that  the  applicants  referred  to  in  your  re- 
quest are  entitled  to  be  licensed  as  insurance  agents  when  you  have  satla- 
fied  yourself  as  herein  specified. 


April  28,  1944.-044-142. 

LICENSES— ISSUANCE;  PART  TIME  WORK 

QUESTION:  1.  How  much  "working  time"  should  an  insurance 
solicitor  devote  to  such  business  in  order  that  it  may  be  said  that  he  is 
"actively  engaged  In  such  business  and  In  good  faith  serves  the  public  in 
such  business"? 

2.  Section  627.04,  Florida  Statutes,  1941,  requires  that  the  perma- 
nent place  of  business  of  an  insurance  solicitor  shall  be,  during  the  term 
of  his  license.  In  the  oflice  or  place  of  business  of  the  insurance  agent  by 
whom  he  is  employed.  In  an  instance  where  an  associate  in  a  real  estate 
firm  has  a  desk  at  the  address  of  such  firm  and  spends  the  "working  day" 
at  such  address  and  place  of  business,  granted  that  such  person  has  other- 
wise met  all  the  legal  prerequisites  to  be  licensed  as  an  insurance  solici- 
tor for  a  duly  licensed  Instu'ance  agent,  located  in  the  same  city,  but 
whose  address  Is  separate  and  removed  from  the  address  of  such  real 
estate  Arm,  would  it  be  proper  that  such  person  be  Issued  a  license  as  an 
Insurance  solicitor  for  such  agent? 

To  Honorable  J.  Edtffin  Larson,  In^-uranee  CommitHoner : 

In  my  opinion  these  questions  are  properly  answered  as  follows: 
1.  An  Insurance  solicitor,  among  other  requirements,  must  be  em- 
ployed by  a  duly  licensed  insurance  agent.  Section  627.08,  Florida  Stat- 
utes, 1941,  In  his  application  for  license  he  is  required  to  state  the  name 
of  the  agent  by  whom  employed.  Section  627.03.  After  meeting  the  re- 
quirements of  Sections  627.03  and  627.05,  pertaining  to  application  and 
examination  for  license,  and  the  Insurance  Commissioner  Is  satisfi^, 
among  other  essential  findings,  that  the  applicant  "mtends  to  actively 
engage  in  the  business  covered  by  such  a  license  and  in  good  faith  to 
serve  the  public  and  is  not  procuring  the  license  chiefly  for  the  purpo^ 
of  obtaining  a  rebate  or  commission  on  insurance  written  for  himself  or 
his  family,  etc.,"  a  license  shall  be  issued  such  applicant.    Section  627.05. 

On  January  17,  1942,  this  office  delivered  an  opinion  that  a  duly  li- 
censed insiirance  agent  who  devoted  only  one  hour  each  day  to  his  in- 
surance business,  the  balance  of  the  day  being  engaged  as  secretary  of  a 
company  not  an  insurance  company,  was  not  violating  any  of  the  pro- 
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visions  of  Section  627.15,  which  sets  forth  grounds  for  revocation  of  li- 
cense (Biennial  Report  of  Attorney  General,  1941-42,  page  126).  This 
rule  may  be  applied  to  an  Insurance  solicitor. 

To  attempt  arbitrarily  to  fix  the  least  possible  time  a,  solicitor  would 
have  to  engage  in  soliciting  insurance  to  constitute  "to  actively  engage  in 
the  business"  is  hardly  possible.  A  study  of  Sections  627.05  and  627.15 
leads  me  to  the  conclusion  that  there  is  little  if  any  relationship  between 
this  element  of  "time"  and  the  above  quoted  provision  "and  in  good  faith 
to  serve  the  public."  The  Insurance  Laws  of  this  state  with  respect  to 
the  qualification  and  licensing  of  agents  and  solicitors  and  the  soliciting, 
writtng  and  issuing  of  insurance  are  for  the  welfare,  protection  and  bene- 
fit of  insurers,  agents  and  solicitoi-s,  and  the  public  they  serve.  In  view 
of  the  purpose  of  these  laws,  it  seems  to  me  that  this  item  of  "time"  is 
of  minor  importance.  If  an  applicant  is  licensed  as  a  solicitor  and  then 
fails  to  "actively  engage  in  the  business."  the  competitors  of  his  agent  can 
hardly  complain,  for  they  will  not  suffer  thereby,  the  public  will  not  suffer, 
and  his  agent  can  at  any  time  termmate  the  relationship. 

It  is  your  duty  to  satisfy  yourself,  among  other  things  required  by 
Section  627.05,  that  the  applicant  intends  to  "actively  engage  in  the  busi- 
ness." If  an  appUcant  for  soUcitor's  license  otherwise  meets  aU  the  pre- 
requisites of  the  law  and  you  find  he  intends  to  "actively  engage  in  the 
business"  for  all  or  any  part  of  bis  time,  in  my  opinion  you  should  issue 
him  a  license. 

2.  In  considering  this  question,  it  is  noted  that  the  factual  situation 
presented  recognizes  that  the  person  involved  will  be  "actively  engaged" 
as  an  insurance  sohcitor. 

Section  627.04  provides  that  no  license  shall  be  issued  to  any  solicitor 
unless  it  affirmatively  appears  from  the  application  that  "his  permanent 
place  of  business  is  and  will  be,  during  the  term  of  his  license,  in  the 
office  or  place  of  business  of  the  insurance  agent  by  whom  he  is  employed." 
In  this  section  of  the  law  there  is  an  exception  to  this  requirement  not 
applicable  to  the  situation  presented  by  this  question. 

"Place  of  business'"  is  the  place  where  a  man  usually  transacts  his 
affairs  or  business,  whether  that  be  his  own  store,  shop  or  office,  sep- 
arate and  distinct  from  other  persons,  or  whether  that  be  the  office,  shop 
and  the  like  occupied  and  used  by  another,  if  he  has  no  independent 
place  of  his  own.  H.  V.  Smith  Supply  Co.  vs.  BlacI^,  88  Pac.  2d,  269,  43 
N.  M.  177.  As  used  in  the  above  Section  627.04,  in  my  opinion  the  phrase 
"permanent  place  of  business"  refers  to  the  business  of  a  solicitor  as  an 
insurance  solicitor,  as  distinguished  from  any  other  profession  or  trade 
in  which  he  may  be  engaged. 

It  appears  from  the  situation  related  In  the  above  question  that  "such 
person  has  otherwise  met  all  the  legal  prerequisites  to  be  licensed  as  an 
insurance  solicitor."  It  is  my  opinion  that  if  you  find  that,  during  the 
term  of  his  license,  the  appUcant  for  license  recognizes  and  intends  to  use 
the  office  of  the  agent  by  whom  he  is  employed  as  his  only  place  of  busi- 
ness as  such  solicitor,  and  that  such  papers,  books,  records  and  or  ac- 
counts as  may  be  used,  maintained  or  required  by  or  for  him  with  respect 
to  his  business  as  such  solicitor  shall  be  kept  at  the  office  of  such  agent, 
then  you  may  And  that  the  office  of  such  agent  will  be  the  "pennanent 
place  of  business"  of  such  person  as  a  sohcitor  for  such  agent;  and  with 
respect  to  tills  requirement  it  would  be  proper  to  issue  such  person  a  solici- 
tor's license, 

June  25,  1943.— 043-145. 

LIMITED  UCENSES— AUTOMOBILE  DEAI^RS 

QUESTION:  1.  Does  the  law  contemplate  that  an  automobile  deal- 
er may  be  licensed  as  an  insurance  agent  and  engage  in  the  automobile 
and  insurance  business  at  the  same  time? 
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2.  May  a  license  be  limited  to  a  special  line  of  insurance,  such  as 
automobile,  fire,  tiieft  (comprehensive*,  and  collision  insurance? 

3,  If  a  license  may  be  so  limited,  may  the  examination  of  the  appli- 
cant be  similarly  limited? 

To  Honorable  J.  Edz^in  L<tr»on.  lasuranco  Cammistiortfir : 

With  reference  to  your  first  question,  the  Insurance  Laws  of  this 
state  do  not  attempt  to  confine  the  business  of  insurance  agents  to  those 
who  shall  make  it  their  exclusive  or  principal  business.  To  attempt  any 
such  regulation  or  limitation  would,  in  my  opinion,  be  a  purely  arbitrary 
restriction  and  therefore  unconstitutional.  It  has  been  held  that  there  Is 
no  good  reason  for,  and  no  public  Interest  can  conceivably  be  served  by, 
prohibitmg  persons  from  transacting  busines.^  as  Insurance  agents  in  con- 
nection with  any  other  lawful  business  or  occupation.  See  Hauser  v. 
North  British  and  Mercantile  Insurance  Company,  206  N.  Y.  455.  100  N.  E. 
52. 

It  is  quite  common  in  this  state  to  Qnd  real  estate  agents  likewise 
carrying  on  business  as  insurance  agents.  I  can  see  no  valid  distinction 
between  real  estate  agents  and  automobile  dealers  so  far  as  your  first 
question  is  concerned. 

It  is  therefore  my  opinion  that  an  automobile  dealer  may  be  licensed 
as  an  insiirance  agent  and  engage  In  the  automobile  and  insurance  busi- 
ness at  the  same  time. 

With  reference  to  your  second  question.  Section  627.03.  Florida  Stat- 
utes. 1941,  provides  that  an  applicant  for  license  as  an  insurance  agent 
shall  file  with  the  Insurance  Commissioner  his  written  application  for  the 
license  authorizing  him.  among  other  things,  to  engage  in  any  special  line 
of  the  general  insurance  business  which  may  lawfully  be  written  in  this 
state  and  that  such  applicant  shall  make  sworn  answers  to  interrogatories 
setting  forth,  among  other  things,  that  the  applicant  is  qualified  by  knowl- 
edge, experience  or  instruction,  in  the  line  of  insurance  for  which  he  or 
she  may  be  specifically  licensed. 

It  is  my  opinion  that  under  the  foregoing  provisions  a  special  and 
limited  license  may  be  issued  for  automobile,  fire,  theft  (comprehensive) 
and  collision  insurance,  which  constitutes  a  special  line  of  the  general 
insurance  business  which  may  lawfully  be  written  in  Xiv\s  state. 

Concerning  your  third  question,  it  is  my  opinion  that  the  examina- 
tion provided  for  by  the  statutes  may  be  limited  to  the  special  line  of  In- 
surance business  to  be  engaged  in  by  the  applicant,  since  the  purpose  of 
the  examination  is  to  demonstrate  the  applicant's  qualifications  for  car- 
rying on  the  business  in  which  he  seeks  to  engage. 


September  16,  1943.— 043-246. 

RESIDENT  AND  NONRESIDENT  AGENTS 

QUESTION :  What  is  the  Intent  and  meaning  of  the  words  "agency" 
and  "territory"  as  used  in  Section  1,  Chapter  22053,  Laws  of  Florida.  Acts 
of  1043? 

To  Honorable  J.  Edwin  liitrttm,  Imurance  Cownmi»»«n»*j*  .• 

It  ts  my  opinion  that  the  word  "agency"  as  used  in  said  section  is 
synonymous  with  "agent." 

The  word  "territory"  in  said  section.  In  my  opinion,  contemplates  a 
definite  area  within  the  State  wherein  the  agent  is  authorized  to  solicit 
and  sell  insurance  by  the  company  which  he  represents. 
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Further  construing  Chapter  22053,  It  ts  my  opinion  that  life  insur- 
ance policies  must  be  written  or  delivered  through  a  licensed  agent  who 
is  a  resident  of  the  State  of  Florida,  or  where  the  particular  company  in- 
volved has  no  licensed  agent  who  is  a  resident  of  this  state,  then  the  in- 
surance policy  may  be  written  or  delivered  through  a  nonresident  who 
holds  a  Florida  license  and  to  whom  has  been  assigned  a  definite  terri- 
tory within  the  State  of  Florida,  In  this  connection,  I  call  your  attention 
to  the  fact  that  under  Section  635.01,  Florida  Statutes,  1941,  only  those 
nonresidents  are  entitled  to  a  license  to  solicit  or  sell  life  insurance  in  this 
state  who  reside  in  a  state  which  issues  licenses  to  residents  of  Florida  to 
sell  and  solicit  insurance  in  such  other  state. 

RECIPROCAL 

March  8,  1944,— 044-80. 

FLORIDA  CITRUS  EXCHANGE 

QUESTION:  1.  May  Citrus  Exchange  Associations  establish  and 
maintain  a  reserve  for  the  payment  of  losses  by  fire  sustained  by  mem- 
bers, without  conforming  to  the  Insurance  Laws  of  Florida? 

2.  If  it  is  necessary  for  the  cooperatives  to  conform  to  the  Insurance 
Laws  of  Florida,  is  there  any  reason  why  they  cannot  form  a  reciprocal, 
or  inter- insurance  group  for  the  exchange  of  contracts  as  provided  by 
Chapter  628,  Florida  Statutes,  1941? 

3.  Does  not  Section  628.09  authorize  cooperatives  to  exchange  such 
contracts? 

To  Honorable  J.  Edwia  Larton,  Imurance  Commiisioner : 

1.  In  reply  to  this  inquiry  I  beg  leave  to  state  that  the  proposal  out- 
lined appears  tn  be  for  an  organization  or  arrangement  or  a  reciprocal  or 
inter-insurance  relationship  and  comes  within  the  true  intent  and  mean- 
ing of  Chapter  628,  Florida  Statutes,  1941. 

Section  628.01,  Florida  Statutes,  1941,  reads  as  follows: 

"Reciprocal  insurance  aathorhsed. — Individuals,  partnerships 
and  corporations  of  this  state,  designated  subscribers,  may  exchange 
reciprocal  or  inter-insurance  contracts  with  each  other,  or  with  in- 
dividuals, partnerships  and  corporations  of  other  states  and  coun- 
tries, providing  indemnity  among  themselves  from  any  loss  which 
may  be  insured  against  under  other  provisions  of  the  laws,  except 
life  insurance." 

After  providing  for  the  making  of  such  agreements  or  arrangements 
the  statutes  provide  for  the  filing  with  the  Insurance  Commissioner  a 

declaration  setting  forth  the  matters  indicated  by  Subsections  <1)  to  (7) 
Inclusive  of  Section  628.03. 

By  Section  628.05  statements  are  required  to  be  filed  and  by  Sec- 
tion 628.06  a  reserve  fund  and  surplus  is  required  to  be  maintained  as 
shown  by  Section  628.06. 

By  other  sections  of  the  Act  smnual  reports,  examinations,  annual 
certificates  and  license  taxes  are  provided  for. 

By  Section  628.15  a  penalty  for  exchanging  contracts  of  Indenmlty 
without  complying  with  the  law  is  set  forth. 

By  Section  628.14  it  is  provided  that  except  as  provided  in  the  chap- 
ter (628)  no  law  of  this  state  relating  to  insurance  shall  apply  to  the  ex- 
change of  such  indemnity  contracts  unless  they  are  specifically  mentioned. 

By  Section  9  of  Chapter  20671,  Acts  of  1941,  it  Is  provided  that  every 
person,  firm,  partnership,  association  and  corporation  writing  Insurance 
on  fire  risks  in  the  State  of  Florida  shall  report  to  the  Insivance  Commis- 
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sloner  all  fire  losses,  etc.  This  section  does  not,  however,  mention  spe- 
cifically the  kind  and  character  of  reciprocal  or  inter-Insurance  provided 
for  in  Chapter  628,  but  an  opinion  issued  by  this  office  under  date  of 
January  13,  1942  stated  that  for  the  reasons  mentioned  insurers  operat- 
ing under  the  law  governing  reciprocal  insurance  were  required  to  make 
the  reports  provided  for  under  Chapter  20671,  Acts  of  1941,  tSee  opinion 
in  Biennial  Report  of  the  Attorney  Genera!,  1941-1942.  pages  727  and 
728). 

In  the  Biennial  Report  of  the  Attorney  General,  1939-1940,  is  set  forth 
an  opinion  by  the  Honorable  George  Couper  Olbbs,  then  Attorney  General, 
that  the  language  of  Section  628.14  is  brought  forth  from  the  previous 
statutes  mentioned,  that  the  insurance  agents'  Qualification  Law  as  em- 
bodied in  the  first  mentioned  said  statute  does  not  specifically  mention 
the  exchange  of  indemnity  contracts  as  defined  by  the  statutes  as  relating 
to  reciprocal  insurance  and  that  such  statutes  are  not  applicable  to  re- 
ciprocal insurance,  (See  opinion,  page  124,  Biennial  Report  of  the  Attorney 
General,  1939-1940). 

Under  the  state  of  law  as  above  set  forth  your  Question  should  be  an- 
swered In  the  following  manner,  that  is  to  say:  it  is  my  opinion  that  asso- 
ciations as  described  in  the  enclosed  letter  could  not  conduct  such  a  busi- 
ness in  Florida  without  complying  with  the  terms  and  provisions  of  Chapter 
628,  and  that  the  reserve  to  be  maintained  should  be  such  a  reserve  fund 
and  surplus  as  provided  for  in  Section  628.06. 

2,  &  3,  I  beg  leave  to  state  that  It  is  my  opinion  that  there  Ls  no 
reason  why  they  cannot  form  a  reciprocal  or  inter-insurance  group  for 
the  exchange  of  contracts  provided  for  in  Chapter  628,  Florida  Statutes, 
1941  and  that  Section  628.09  authorizes  cooperatives  to  exchange  such 
contracts  but  upon  complying  with  the  conditions  set  forth  In  Chapter 
628. 

MUTDAL  rntE  INSURANCE  ASSOCIATIONS 

March  3D,  1944.— 044-107. 

CITRUS  GROWERS 

QUESTION:  May  the  Insurance  Commissioner  grant  a  license  to 
an  organization  composed  of  citrus  growers,  to  transact  an  insurance 
business  on  the  mutual  plan,  for  the  protection  of  its  members  against 
loss  from  frost  and  cold,  where  such  organization  holds  not  less  than 
$100,000  in  prescribed  investments? 

To  Banorable  J.  Edinin  Larson,  Imurance  Commi»*ion^f : 

Corporations  are  creatures' of  the  statutes,  hence,  unless  there  extets 
statutory  provision  for  the  creation  of  an  Insurance  business  on  the  mu- 
tual plan  as  mentioned  above  it  cannot  be  done. 

In  my  opinion  we  have  no  law  authorizing  the  creation  of  such  a  cor- 
poration for  the  purpose  stated.  The  nearest  approach  to  it  is  found 
in  Chapter  632,  riorida  Statutes,  1941,  providing  for  domestic  mutual  fire 
insurance  associations,  but  the  risks  authorized  to  be  assumed  by  such 
associations  as  set  forth  In  Section  632.08  do  not  include  the  risk  men- 
tioned in  tliis  proposed  plan. 

I  understand  the  person  requesting  the  license  is  not  interested  In 
reciprocal  or  inter-Insurance  as  provided  and  authorized  by  Chapter  628, 
Florida  Statutes,  1941.  However,  it  may  be  there  is  a  possibility  that  this 
proposed  plan  could  be  fitted  into  this  form  of  insurance.  On  March  8, 
1944,  this  office  delivered  to  you  a  rather  extended  opinion  relating  to 
Chapter  628.  While  that  inquiry  had  to  do  with  "associations,"  as  set 
forth  in  that  opinion  and  in  the  above  chapter,  such  insurance  is  author- 
ized for  "individuals,  partnerships  and  corporations." 

Since  I  consider  the  plan  for  insurance  proposed  above,  reasonable 
and  laudable,  I  regret  very  much  that  I  cannot  furnish  you  with  a  more 
satisfactory  answer. 
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LIFE  INSURANCE,  GENERALLY 

January  9,  1943.— 043-4. 

CONTINGENT  MORTALITY  ENDOWMENT  CONTRACTS 

QUESTION:  May  life  insuraace  companies,  mutual  aid  associations. 
or  fraternal  benefit  societies  Issue  at  the  present  time  so-called  contingent 
mortality  endowment  contracts  to  new  members  or  policyholders,  placing 
such  members  in  a  vacancy  existing  in  a  group  formed  before  the  passage 
of  Chapter  20856,  Acts  of  1941,  where  such  vacancy  exists  either  by  rea- 
son of  the  fact  that  the  group  was  never  fully  made  up.  or,  if  such  group 
had  been  fully  made  up,  the  vacancy  exists  by  reason  of  the  death  of  a 
member  or  the  maturity  of  a  contract  memberstiip  by  payment  of  the 
endowment  or  otherwise? 

To  Honorable  J.  Edrfin  Ltimon,  In^nraiice  Commimiwnfr: 

These  so-called  contingent  mortaUty  endowment  contracts  were  rec- 
ognized by  the  Legislature  of  1941  and  regulated  by  Chapter  20856,  Acts 
of  1941. 

This  Act  prohibits  the  writing  of  such  contracts  in  the  future  except 
under  certain  specified  conditions. 

The  express  conditions  touching  upon  the  question  you  have  raised 
are  found  m  Section  2  of  the  Act,  and  in  substance  provide  that  comoanies 
operating  on  this  plan  may  continue  to  do  so  provided  no  poUcy holder 
or  member  shall  be  placed  in  any  class  or  division  which  did  not  contain 
subsisting  policies,  contracts  or  certificates  therein  at  the  time  said  Act 
became  a  law. 

The  Act  in  question  became  a  law  June  12.  1941.  and  in  my  ooinion 
no  new  classes  or  divisions  could  be  set  up  subsequent  to  that  date,  nor 
could  any  policyholder  or  member  be  placed  in  any  class  or  division  exist- 
ing on  that  date  unless  such  class  or  division  contained  at  that  time  a 
subsistmg  policy. 

Any  present  vacancy  In  a  class  or  division,  which  class  or  division 
existed  on  June  12.  1941,  and  contained  a  subsisting  policy  on  said  date, 
may  be  filled  by  placing  a  new  policyholder  or  member  In  such  class  or 
division. 

This  Act  is  subject  to  much  criticism,  in  that  It  discriminates  against 
all  other  companies  wishing  to  write  such  contracts,  but  which  did  not 
write  them  prior  to  June  12,  1941.  It  creates  and  perpetuates  a  monopoly 
of  this  sort  of  busmess  m  favor  of  those  companies  operating  on  this  plan 
as  of  June  12,  1941.  However,  to  hold  it  unconstitutional  by  reason  there- 
of would  leave  no  regulation  of  such  contracts,  and  it  is  my  opinion  that 
you  should  abide  by  and  enforce  the  same,  until  it  Is  either  amended  or 
repealed  by  the  Legislature  or  stricken  down  by  the  courts. 

SICK  AND  FUNERAL  BENEFITS 

April  7,  1944.— 044-118. 

COMMISSIONER— DUTY 

QUESTION:  A  sick  and  funeral  benefit  insurance  company  was  or- 
ganized in  1927  and  commenced  busmess  in  1928.  This  company,  in  ac- 
cordance with  the  law  then  existing,  deposited  with  the  Insurance  Com- 
missioner $5,000,  and  at  this  time  such  deposit  is  approximately  $6,500. 
Said  company  has  not  increased  the  deposit  with  the  Insurance  Com- 
missioner as  required  by  Chapter  21845.  Acts  of  1943,  (Section  638.03, 
1943  Supplement,  Florida  Statutes,  1941),  and  on  October  1,  1943,  the 
date  for  the  renewal  of  the  license  of  said  company,  no  hcense  was  granted 
tliis  company.    Several  attempts  have  been  made  by  interested  parties  to 
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buy  the  company's  business,  but  it  has  been  impossible  to  effect  a  sale 
thereof,  inasmuch  as  less  than  the  controlling  stocic  has  consented  to  make 
the  sale.  What  proceedings  must  be  followed  to  protect  said  company's 
policyholders  and  stockholdei-s? 

To  Honorable  J.  Edwin  Larion,  laturaneB  CommitisiontT  j 

Chapter  21845,  Acts  of  1943,  (Section  638.03,  1943  Supplement.  Flor- 
ida Statutes,  1941),  provides  that  no  msurer  doing  a  sick  and  funeral 
benefit  insurance  business,  whether  incorporated  under  the  laws  of  this 
state  or  some  other  state  or  country,  shall  be  permitted  to  transact  busi- 
ness in  th^  state  after  August  1,  1943,  unless  it  shall  have  deposited  with 
the  Insurance  Commissioner  of  Florida  $25,000  in  cash  or  in  bonds  of  the 
United  States,  or  of  any  of  the  counties  or  municipalities  of  this  state, 
acceptable  to  the  Insurance  Commissioner,  to  be  held  by  him  in  trust  for 
the  protection  of  the  lawful  claims  of  policyholders  in  this  state. 

The  duty  of  the  Insurance  Commissioner  with  respect  to  this  situa- 
tion seems  explicitly  set  forth  in  Section  638.12.  1943  Supplement,  Florida 
Statutes,  1941,  a  pertinent  part  of  which  is  quoted  as  follows: 

"638.12  Duty  of  Insurance  Commissioner. — Before  issuing  the 

certificate  of  authority  provided  in  this  ciiapter.  or  any  renewal 
thereof,  the  Insurance  Commissioner  shall  fully  investigate  and  ex- 
amine the  financial  responsibility  of  all  insurers  applying  to  do  a 
sick  and  funeral  benefit  insurance  business  in  this  state,  and  said 
Insurance  Commissioner  shall  be  fully  satisfied  that  the  assets, 
investments  and  deposits  of  such  insurer  fully  comply  with  the  re- 
quirements of  this  chapter.  Whenever,  after  examination,  the  In- 
surance Commissioner  is  satisfied  that  any  insurer  writing  sick  and 
funeral  benefit  insurance  has  failed  to  comply  with  any  provisions 
of  this  chapter,  or  other  law  applicable  to  such  insurer,  or  is  ex- 
ceeding Its  powers,  or  is  not  carrying  out  its  contracts  in  good  faith, 
or  is  transacting  business  fraudulently,  or  that  Its  management  or 
condition  is  such  as  to  render  its  further  transaction  of  business 
hazardous  to  the  public,  its  members  or  creditors,  or  if  any  of  Its 
officers  or  agents  refuses  to  submit  to  an  examination  as  author- 
ized by  this  chapter,  or  refuses  to  perform  any  legal  obligation  re- 
lative thereto,  the  insurance  commissioner  may  present  the  relevant 
facts  to  the  attorney  general  who  shall,  ff  he  deem  the  facts  and 
circumstances  warrant,  commence  an  appropriate  action  in  a  court 
of  competent  jurisdiction  and  such  court  may  forthwith  issue  a 
temporary  injunction  restraining  the  insurer  from  further  transact- 
ing any  business  until  a  full  hearing  can  be  had.  If,  after  ^  full 
hearing.  It  appears  to  the  court  that  in  the  interest  of  the  public, 
the  insurer's  policyholders  or  creditors,  the  insurer  should  be  dis- 
solved, the  court  may  make  the  injunction  permanent,  and  appoint 
one  or  more  receivers  to  take  possession  of  the  books,  papers, 
moneys  and  all  other  assets  of  the  insurer,  to  liquidate  its  assets, 
distribute  its  funds  and  otherwise  settle  its  affairs  in  such  manner, 
and  upon  such  terms  and  conditions  as  the  court  may  direct." 
It  is  suggested  that  ff  any  action  against  this  company  is  contem- 
plated under  the  provisions  of  the  above  Act,  that  an  examination  ^  the 
company  be  made  to  ascertain  the  nature  and  conditions  of  its  assets, 
investments  and  liabilities. 

July  7,  1944;--044-183. 

HEALTH  AND  ACCIDENT  INSURANCE  CLASSED  AS  SICK  AND 

FUNERAL  BENEFIT 

QUESTION:  May  health  and  accident  insurance  business  be  classed 
as  sick  and  funeral  benefit  business  and  do  companies  doing  health  and 
accident  business  come  under  the  provisions  of  Chapter  21845,  Laws  of 
Florida,  Acts  of  19437 
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To  Honorable  J.  Edwin  Larson,  Insurance  CofninUsioner : 

Section  625.01  C8>,  Florida  Statutes.  1941,  deSnes  "sick  and  funeral 
benefit  insurance"  as  follows: 

"C8>  'Sick  and  funeral  benefit  insurance'  is  any  policy,  con- 
tract or  agreement  whereby  an  Insurer  stipulates  to  provide  for  the 
Injured  either  medical  attention,  medicine,  care  during  disability 
caused  by  sickness  or  injury,  expenses  of  funeral  in  case  of  death 
or  the  money  necessary  for  any  of  the  aforesaid  purposes  in  lieu 
of  such  services." 

Chapter  21845,  Acts  of  1943.  amends  Section  638.03,  Florida  Statutes, 
1941,  and  provides  that  no  insurer  doing  a  sick  and  funeral  benefit  insur- 
ance business,  whether  incorporated  imder  the  laws  of  this  state  or  some 
other  state  or  country  shall  be  permitted  to  transact  business  in  this 
state  after  August  1,  1943,  unless  it  shall  have  deposited  with  the  Insur- 
ance Commissioner  $25,000  in  cash  or  bonds  as  described  and  as  required 
by  such  Act. 

Initially,  It  is  my  opinion  that  said  Chapter  21845  did  not  aSect  638. 
Florida  Statutes,  1941.  ("Sick  and  Funeral  Benefit  Insurance")  other  than 
to  increase  the  required  deposit  to  $25,000,  wiiich  theretofore  had  been 
$5,000. 

The  following  insurers  are  excepted  from  the  effects  of  Chapter  638: 
(1)     Life  insurance  companies  organized  under  the  laws  of  Florida 
which  have  qualified  and  obtained  ceriificates  to  do  a  life  insurance  busi- 
ness in  this  State  (Section  638.10);  and 

(:2)  Life  and  accident  insurance  companies  "now  or  that  may  here- 
after be  organized  to  do  business  in  this  State  under  the  regular  insur- 
ance laws."  It  is  pointed  out  that  prior  to  the  adoption  of  Florida  Stat- 
utes, 1941,  the  emphasized  word  "organized"  was  "authorized";  and  re- 
search has  developed  that  such  change  was  the  result  not  of  revision 
but  purely  of  error.  In  view  of  the  apparent  legislative  intent  with  re- 
spect to  these  laws,  and  the  further  remarks  below,  in  my  opinion  such 
word  "organized"  is  to  be  construed  "authorized," 

A  study  of  the  history  of  Chapter  638  (Chapter  5222,  Acts  of  1903; 
Chapter  5459,  Acts  of  1905:  Chapter  7299,  Acts  of  1917;  Chapter  7872, 
Acta  of  1919;  Chapter  9149,  Acts  of  1923;  Chapter  10152,  Acts  of  1925; 
Chapter  19306,  Acts  of  1939;  Chapter  21845,  Acts  of  1943)  leads  me  to 
the  conclusion  that  two  general  classes  of  insurers  are  contemplated  by 
this  law  as  authorized  to  do  a  sick  and  funeral  benefit  insurance  business 
In  this  state  under  the  conditions  and  having  qualified  as  set  forth  be- 
low, viz. : 

(1)  E>omestlc  companies  organized  exclusively  for  that  purpose  (Sec- 
tion 638.02).  which  must  make  the  deposit  required  by  said  Chapter  21845, 
set  up  certain  reserves  (Section  638.04),  and  msintaki  investments  of  not 
less  than  $25,000  (Section  637.07) ; 

(2)  Foreign  insurers  who  shall  maintain  Investments  of  not  less 
than  $50,000  (Section  638.09),  make  the  $25,000  deposit  required  by  said 
ChajJter  21845.  and  set  up  certain  reserves  (Section  638.04) ;  and 

(3)  Those  insurers  excepted  by  Sections  638.01  and  638,14,  who  are 
authorized  to  do  business  in  this  state  under  the  regular  Insurance  Laws. 
It  is  pointed  out  that  adequate  Investments  are  required  of  such  insurers 
(Sections  626.04.  626.05  and  626.06). 

In  my  opinion,  it  was  never  the  Intention  of  the  sick  and  funeral 
benefit  Insurance  Laws  of  this  state  that  domestic  life  and  other  life  and 
accident  companies  which  had  qualified  to  engage  in  the  insurance  bu^- 
ness  under  the  regular  insurance  laws  of  this  state  should  be  required,  in 
addition,  to  qualify  further  as  required  by  Chapter  638  before  engaging 
in  the  business  of  sick  and  funeral  benefit  insurance;  and  it  is  my  further 
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opinion  that  the  provisions  of  Chapter  638  are  directed  and  applicable 
only  to  those  insurers  who  meet  the  requirements  of  the  provisions  of 
said  chapter  and  who  are  not  qualified  under  the  regrular  Insurance  Lavs. 
These  qualifications  required  of  such  insurers  are  for  the  benefit  of  their 
policyholders;  and  the  reasonableness  of  the  foregoing  conclusions  in  the 
light  of  such  purpose  is  instantly  apparent. 

In  view  of  the  foregoing,  it  is  my  opinion  that  the  inquiries  contained 
in  your  letter  are  properly  answered  as  follows: 

Under  the  aforesaid  definition  in  the  Insurance  Laws  of  Florida, 
health  and  accident  insurance  is  "sick  and  fimeral  benefit  insurance." 

Insurers  engaged  in  this  state  in  the  sick  and  funeral  benefit  insur- 
ance business  are  required  to  make  the  $25,000  deposit  with  the  Insurance 
Commissioner  as  required  by  said  Chapter  21845  provided  the  following 
classes  of  insurers  are  excepted  from  such  requirement,  viz.: 

(1)  Life  insurance  companies  organized  under  the  Laws  of  Florida, 
which  have  qualified  and  obtained  certificates  to  do  Ufe  insurance  busi- 
ness in  this  state;  and 

(2)  Life  and  accident  Insurance  companies  now  or  hereafter  au- 
thorized to  do  business  in  this  state  under  the  regular  Insurance  Laws. 

BUBIAL  INSURANCE 

March  2S,  1944.— M4-104. 

CONVEYANCE  IN  TRUST— RELEASE 

QUESTION:  1.  Where  an  insurer  conveys  real  estate  in  trust  to 
the  Insurance  Commissioner,  for  the  protection  of  Its  policyholders,  may 
the  Insurance  Conunlssloner  reconvey  such  property,  without  the  deposit 
of  other  property  of  equivalent  value? 

2.    If  30,  how  may  the  reconveyance  be  accomplished? 

To  Honorable  J.  EdrBin  Lamon,  Intttranra  Committioinir : 

On  September  10, 1935,  an  insurer  executed  a  deed  of  trust,  purporting 
to  convey  certain  real  estate  to  the  then  Insurance  Commissioner,  in  trust 
for  the  protection  of  its  policyholders.  This  deed  provided  that  the  grantor 
should  have  the  r^ht,  at  all  times,  to  substitute  other  property,  real  or  per- 
sonal, for  the  property  so  conveyed;  and  upon  such  substitution  the  said 
Insurance  Conunlssloner  was  to  release  the  lands  so  conveyed.  This 
instrument  was  recorded  in  the  mortgage  records  in  Duval  county.  How- 
ever, there  is  no  record  evidencing  the  receipt  of  such  deed  in  ttie  office 
of  the  Insurance  Commissioner.  Money  and  bonds  totaling  $1,900.00  have 
been  delivered  to  the  Insurance  Commissioner,  by  or  lor  the  grantor. 
Upon  this  statement  of  facts  the  aijove  questions  are  posed. 

Answering  the  first  question,  I  am  of  the  opinion  that  you  cannot  re- 
convey  the  real  estate  described  in  the  deed  without  deposit  of  other 
property  of  equivalent  value,  satisfactory  to  you.  The  reasons  for  this 
are  as  follows: 

In  my  opinion,  you,  as  State  Treasurer  and  Insurance  Commissioner, 
and  as  successor  to  the  original  grantee  (1.  e.,  trustee)  named  in  the  deed 
of  trust,  are  vested  and  charged  with  the  same  rights  and  responsibilities 
as  were  received  and  incurred  by  the  original  grantee  named  in  the  deed  of 
trust.    A  reading  of  the  entire  instrument  warrants  this  conclusion. 

Since  the  Instrument  appears  to  be  recorded  in  the  public  records  of 
Duval  County,  Florida,  the  fact  that  you  have  no  record  of  it  in  your 
office  seems  immaterial. 

A  release  of  all  or  any  of  the  real  property  embraced  in  the  instru- 
ment may  be  effected  by  you  upon  the  substitution  by  the  above  Insurance 
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company  for  such  property  sought  to  be  released,  of  other  property,  real  or 
personal,  of  equivalent  value  satisfactory  to  you. 

You  will  know  whether  or  not  the  $1,900.00  in  cash  and  bonds  were 
delivered  to  you  with  the  understanding  that  they  were  to  be  substituted 
for  the  parcel  of  land  sought  to  be  released,  and,  if  so,  whether  such  sum 
is  equivalent  in  value  to  the  parcel  sought  to  be  released.  If  such  is  not 
the  case  with  respect  to  such  cash  and  bonds,  in  my  opinion  the  delivery 
of  the  same  to  you  would  not  meet  the  requirements  of  the  instrument 
with  respect  to  a  release. 

The  answer  to  your  second  question  is  found  in  the  above  answer  to 
the  first  question. 

BENEVOLENT   MUTUAL   BENEFIT   ASSOCIATIONS 

January  11,  1943,--043-8. 

CONTRACTS— EFFECTIVE  DATE  OF  POLICY 

QUESTION:  Does  the  policy  provision  that  the  same  shall  not  take 
effect  until  delivered  to  the  insured  while  in  sound  health  and  the  first 
premium  lias  been  received  at  the  home  office  of  the  insurer  conflict  with 
the  statutory  provision  that  the  policy,  endorsements,  and  application  shall 
constitute  the  entire  contract  when  the  delivery  date  and  the  premium 
payment  date  must  be  established  by  extraneous  evidence? 

Tf>  Honoriif'le  J.  Edtvin  Lnrfnii,  hisuTfince  Cnmmim'iovpr: 

Section  640,17,  Florida  Statutes,  1941,  reads  as  follows: 

"Contract  between  association  and  member. — Certificates  and 
any  endorsements  thereon,  together  with  the  member's  application 
for  benefit  certificate,  shall  be  and  constitute  the  entire  contract 
between  the  member  and  the  association  wliich  shall  not  be  altered 
or  any  of  the  conditions  therein  waived  or  changed  except  by  the 
written  consent  of  such  association  duly  executed  by  its  president 
or  secretary  and  said  holder,  which  written  consent  shall  be  at- 
tached and  shall  be  and  form  a  part  of  the  insurance  contract." 
You  say  that  in  order  to  establish  the  effective  date  of  such  policies 
it  is  necessary  to  establish  the  same  from  evidence  outside  the  policy 
and  the  application  which  under  the  statutes  constitute  the  entire  contract 
together  with  any  endorsements  on  the  policy. 

Such  clauses  as  the  one  in  question  are  permissible  features  for  a 
contract  between  the  insured  and  the  Insurer,  and  are  frequently  found  to 
insurance  policies. 

Although  a  policy  of  Insurance  by  its  terms  is  to  take  effect  on  a 
certain  date,  yet  it  may  be  shown  that,  because  of  failure  to  comply  with 
some  condition  precedent,  it  did  not  taite  effect  until  a  subsequent  date. 

In  the  event  of  controversy  between  the  insured  and  the  insurer  over 
the  effective  date  of  such  a  policy,  such  a  controversy  would  be  one  of  a 
private  nature  Ijetween  the  parties  to  be  settled  by  them  wherever  the 
policy  does  not  violate  provisions  of  law  coming  under  your  jurisdiction. 

It  is  therefore  my  opinion  that  such  clauses  as  referred  to  by  you  are 
permissible  and  do  not  in  effect  violate  the  provisions  of  the  quoted  statute. 

June  27,  1944.-044-178. 

NONPROFIT  HOSPITAL  SERVICE  PLAN 

QUESTION;  May  a  corporation  of  the  type  contemplated  by  Chapter 
21203,  Acts  of  1941,  which  chapter  provides  for  establishing,  maintaining 
and  operating  a  nonprofit  hospital  service  plan,  extend  its  operations 
lieyond  the  limits  of  Duval  County,  where  the  Circuit  Judge,  in  granting 
the  charter,  authorizes  it  to  do  so? 
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To  Bonorablc  J,  Edwin  Larton,  /luurance  Commimiontir : 

CbBpter  21203,  Acts  of  1941,  Is  a  special  act,  and  tite  title  Uiereof 
is  quoted  as  follows: 

"An  act  providing  for  the  incorporation,  licensing  and  regulation 
of  Corporations  not  for  profit  for  the  purpose  of  operating  nonprofit 
hospital  service  plans  by  any  hospital  located  in  Duval  County, 
Florida,  exempting  such  corporations  from  all  other  provisions  of  the 
insurance  laws  of  the  State  of  Florida,  providing  penalties  for  the 
violations  of  the  provisions  of  this  Act.  and  repealing  all  laws  In 
conflict  therewith." 

Section  1  of  Chapter  21203  is  as  follows: 

"Section  1.  Definition  and  Scope. — Any  corporation  heretofore 
or  hereafter  organized  under  the  general  laws  of  the  State  of  Florida 
as  a  corporation  not  for  profit,  which  shall  operate  a  hospital  in 
Duval  County.  Florida,  is  organized  for  the  purpose  of  establishing, 
maintaining  and  operating  a  Nonprofit  Hospital  Service  Plan,  in 
Duval  County,  Florida,  whereby  hospital  care  may  be  provided  by 
the  said  Corporation  or  by  a  hospital  with  which  it  has  a  contract 
for  such  care  and  which  is  maintained  by  the  State  of  Florida  or  any 
of  its  poUtical  subdivisions  or  maintained  by  a  corporation  organized 
for  hospital  purposes  under  the  laws  of  the  State  of  Florida  or 
such  other  hospitals  as  shall  be  designated  by  the  Insurance  Com- 
missioner of  the  State  of  Florida,  to  such  of  the  public  who  become 
subscribers  to  said  Plan  under  a  contract  which  entitles  each 
subscriber  to  certain  hospital  care  shall  be  governed  by  this  Act  and 
shall  be  exempt  from  all  other  provisions  of  the  Insurance  Laws  of 
the  State  of  Florida  in  conflict  herewltti,  unless  specifically  provided 
otherwise." 

It  is  noted  that  your  request  is  made  directly  in  connection  with 
the  Florida  Hospital  Service  Corporation,  incorporated  under  the 
General  Laws  of  the  State  of  Florida  as  a  corporation  not  for  profit 
and  as  contemplated  by  the  above  Chapter  21203,  Acts  of  1941.  The 
answers  to  your  question  are  limited  to  the  Act  in  relation  to  said 
particular  corporation.  Attached  to  your  letter  is  a  copy  of  the 
charter  of  said  corporation  and  a  copy  of  the  order  of  a  Judge  of  the 
Circuit  Court  of  Duval  County.  Florida,  dated  April  27,  1944. 
approving  the  charter  and  declaring  the  subscribers  thereto,  their 
associates  and  successors,  a  corporation.  Since  receipt  of  said  letter 
there  has  been  furnished  to  this  office  an  amendment  of  Article  n 
of  said  charter  approved  by  said  Judge  on  June  26,  1944.  It  is 
pointed  out  that  Article  II  of  said  charter  sets  forth  the  general 
nature  and  objects  of  the  corporation  and  the  amendment  added 
to  the  original  wording  of  Article  n  that  hospital  care  may  be 
provided  by  hospitals  "operating  anywhere  in  the  State  of  Florida  as" 
designated  or  referred  to  in  Chapter  21203. 

While  the  wording  of  the  title,  and  Section  1  of  said  Chapter 
21203.  are  not  as  clear  as  they  might  be,  the  granting  of  the  charter 
and  the  stated  amendment  thereto  is  taken  and  accepted  by  me 
as  a  construction  of  the  Act  by  the  Court  with  respect  to  the  powers 
authorized  by  the  Act  and  granted  in  said  charter  to  said  corpora- 
tion. Since  the  Court  has  specified  in  Article  n  of  such  charter,  as 
amended,  that  the  above  corporation,  among  its  other  described 
powers,  may  provide  hospital  care  by  hospitals  operating  anywhere 
In  the  State  of  Florida,  the  grant  of  such  power  in  the  Act  is  not 
questioned  and  is  accepted  as  within  the  meaning  and  intent  of  (lie 
Act. 

On  the  basis  of  the  foregoing,  in  my  opinion,  your  question  is  properly 
answered  as  follows: 
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1.  The  operation  of  the  hospital  service  plan  by  the  Florida  Hospital 
Service  Corporation  may  be  carried  out  by  hospitals  designated  and  re- 
ferred to  in  said  Charter  21203  operating  anywhere  In  the  State  of  Florida. 

2.  The  plan  is  available  to  subscribers  located  at  an;  point  in  the 
State  of  Florida. 


LIMITED  SURETY  COMPANIES 

October  16,  1944.— fl44-303. 

APPEARANCE  BOl^DS— AGGREGATE  FOR  ONE  DEFENDANT 

QUESTION:  May  a  limited  Surety  Company  as  contemplated  by 
Chapter  649,  Florida  Statutes,  1941,  obligate  itself  as  surety  on  two  $500.00 
appearance  bonds  required  of  a  single  defendant  in  two  separate  pending 
criminal  prosecutions? 

To  Honorable  J.  Louie  Carter,  Clerk,  Criminal  Court  of  Record, 
Weet  Palm  Beach,  Florida: 

Chapter  649.  Florida  Statutes,  1941,  deals  with  limited  surety  com- 
panies. Section  649.04  provides  that  no  limited  surety  company  shall  be 
granted  a  license  to  do  business  In  the  State  unless  it  shall  own  assets 
(in  such  form  as  In  said  section  provided)  of  an  aggregate  value  of  at 
least  $10,000.00.  Section  649.11  provides  that  no  limited  surety  com- 
pany shall  at  any  time  be  absolutely  or  contingently  liable  as  surety  or 
guarantor  upon  bonds  or  other  obligations  in  an  aggregate  sum  of  ten 
times  the  assets  of  the  company.  Section  649.10  limits  the  amount  of  each 
obligation  with  respect  to  which  a  limited  surety  company  may  be  surety 
or  guarantor  in  the  foUowing  language: 

"...  provided,  however,  no  Umited  surety  company  shall  execute 
a  bond,  agreement,  contract  of  tdemnity,  guaranty  or  surety  of  a 
sum  in  excess  of  five  hundred  dollars.  It  is  the  intention  of  this 
chapter  that  no  limited  surety  company  shall  execute  any  single 
obligation  which  shall  require  the  payment  by  It  of  any  sum  In 
excess  of  five  hundred  dollars." 

Assume  that  the  defendant  in  the  above  question  furnishes  appear- 
ance bonds  In  the  amount  of  $500.00  each,  with  a  limited  surety  company 
as  surety  thereon,  in  each  of  the  two  cases  mentioned,  which  cases  are 
returnable  to  the  same  court  at  the  same  time.  It  is  immediately  apparent 
that  the  one  failure  of  the  defendant  to  appear  at  the  time  and  place 
required  will  result  in  the  breach  of  both  bonds,  requiring  payment  of 
$1,000.00. 

Assiune.  further,  that  such  defendant  furnishes  an  appearance  bond 
for  $500.00  in  each  of  such  cases,  with  a  limited  surety  company  as 
surety  thereon,  such  cases  being  in  different  courts  and  such  bonds  being 
returnable  on  different  days  to  the  respective  courts  mentioned  therein. 
Such  bonds  may  be  said  to  insure  against  the  risk  of  the  defendant's  be- 
coming a  fugitive  from  justice  as  to  each  of  such  respective  cases.  Yet  It 
is  immediately  apparent  tiiat  should  the  defendant  fail  to  appear  as 
required  by  the  bond  first  retiimable,  one  may  reasonably  assume  that  he 
will  breach  the  second  bond  unless  apprehended  by  the  authorities  prior 
to  the  occurrence  of  such  latter  contingency.  This  being  true,  it  may  be 
said  that  for  all  practical  purposes  no  distinction  Is  to  be  drawn  between 
this  situation  and  the  one  set  forth  in  the  preceding  paragraph. 

"In  Webster's  Unabridged  Dictionary  'obligation'  (in  law)  Is  a  bond 
with  a  condition  annexed,  and  a  penalty  for  nonfulfillment.  In  Bouvier's 
Law  Die.  'Rawie's  Ed.)  'obligation'  is  defined  as  'a  bond  containing  a 
penalty,  with  the  condition  annexed  for  the  payment  of  money,  per- 
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formance  of  the  covenants  or  the  like.' "  Maxwell  v.  Jackson  Loan  and 
Improvement  Co.  (Fla.)  34  So.  255,  267.  In  view  of  this  and  the  setting 
in  which  we  find  the  words  "single  obligation"  as  used  In  the  above 
quoted  limitation,  we  may  assume  that  such  words  refer  to  a  bond  or 
other  undertaking  with  respect  to  which  the  limited  surety  company  has 
become  surety  or  guarantor.  A  consideration  of  the  two  examples  given 
above  herein  might  lead  one  to  conclude  that  under  the  stated  con- 
struction the  legislative  intent  with  respect  to  the  limitation  is  ignored. 
Such  a  possibility  is  recognized.  Yet,  had  the  Legislature  intended  the 
limitation  to  apply  to  a  single  contingency  or  to  a  single  individual,  as 
distinguished  from  a  single  obligation,  it  could  have  so  stated.  Where  the 
language  of  a  statute  Is  plain  and  definite  in  meaning  and  without  am- 
biguity, it  needs  no  interpretation  or  construction  and  Itself  fhces  the 
legislative  Intent.    Fine  v.  Moran,  74  Fla.  417,  677  So.  533. 

In  view  of  the  foregoing,  it  is  my  opinion  that  the  above  question 
properly  should  be  answered  in  the  aflirmative. 


CHAPTER  XXX 
BANKS  AND  BANKING 

BANKING  REGULATIONS 

September  29,  1943.— 043-248. 

ASSETS  AS  SECURITY— PXmDS  HELD  BY  TRUSTEE  IN  BANIERUPTCY 

QUESTION:  In  coimection  with  the  Bank  of  Malone  Receivership 
now  being  Liquidated  under  the  Laws  of  Florida,  bankruptcy  proceedings 
are  pending  on  the  estate  of  a  certain  person,  which  estate  is  heavily 
indebted  to  said  Bank. 

A  representative  of  the  Federal  Deposit  Insurance  Corporation  has 
been  appointed  liquidator  of  said  Bank  under  authority  of  the  Florida  law. 
This  same  representative  has  been  appointed  trustee  of  the  bankrupt 
estate,  and  as  such  trustee  has  $50,000.00  more  or  less  of  the  funds  of  said 
bankrupt  estate  on  deposit  in  the  First  Bank  of  Marianna,  a  bank  or- 
ganized under  the  laws  of  the  State  of  Florida. 

Does  the  First  Bank  of  Marianna  have  the  power  and  authority  to 
pledge  its  assets  as  security  for  deposit  of  funds  held  by  said  trustee  in 
bankruptcy  and  is  such  pledge  of  assets  valid? 

To  Hoaorable  J.  M.  Lfe,  Stale  Comjitroller: 

It  is  my  opinion  that  the  funds  in  question,  notwithstanding 
the  fact  that  they  are  held  for  the  account  of  a  trustee  In  bankruptcy, 
are  nevertheless  within  the  meaning  of  the  law  "private  funds"  and  are 
not  "public  funds." 

It  is  further  my  opinion  that  the  attempt  on  the  part  of  the  Tlrst 
Bank  of  Marianna  to  pledge  its  assets  as  security  for  such  deposited 
funds  held  by  said  trustee  in  bankruptcy  is  ultra  vires  and  invalid. 

The  following  is  a  list  of  cases  that  form  the  basis  of  the  opinion 
that  the  proposed  deposit  is  ultra  vires  and  invaUd:  Vassar  v.  Smith  183 
So.  705,  The  statute  referred  to  in  the  opinion  in  the  foregoing  case  Is 
identical  with  Section  653.10,  Florida  Statutes.  1941;  Florida  National 
Bank  of  Jacksonville  et  al  v.  Okeechobee  County,  et  al,  157  So.  570; 
Cottondale  State  Bank  v.  Oskamp  Nolttng  Company  59  So.  566. 

Upon  the  basis  of  the  foregoing  decisions  it  would  appear  that  the  at- 
tempted security  for  the  deposit  in  this  transaction  is  ultra  vires  and  void 
unless  the  funds  deposited  are  public  funds,  which  the  decision  in  Vassar 
V.  Smith  indicates  is  not  the  fact. 

The  following  cases  seem  to  cast  further  doubt  upon  the  public 
character  of  the  fund  in  question:  Phelps  v.  Citizens  Union  National 
Bank  13  Fed.  Suppl.  623  (This  case  involved  bankruptcy  funds) ;  Smyer 
V.  United  States  71  L.  Ed.  667:  People  v.  Showalter  14  P.  (2)  1034;  Leonard 
V.  Gage  94  Fed.  (2)  19;  Eckerson  v.  Utter  7  Fed.  Suppl.  201;  Cummings  v. 
Smith  13  N.  E.  (2)  69:  State  v.  Olson  175  N.  W.  714;  Kieman  v.  Cleland 
273  P.  938;  U.  S.  F.  <fc  G.  Co.  v.  State  188  So.  911;  Allen  v.  City  of  Omaha 
286  N.  W.  916;  Beckner  v.  Com.  5  8.  E.  (2)  525;  F.  D.  I,  C.  v.  Tremaine  37 
Fed.  Suppl.  177. 
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TRUST  COMPANIES 

August  1,  1944. — 044-220. 

DEPOSITED  SECURITIES— EXTENSION  OF  MATURITY 

QUESTION : — A  certain  Title  and  Trust  Company  heretofore  assigned 
to  the  State  Treasurer  as  a  part  of  Its  deposit  of  securities  tinder  Section 
655.10,  Florida  Statutes,  1941.  a  note  and  mortgage  executed  to  such  trust 
company  by  two  persons,  "A"  and  "B."  Now  that  "A"  has  died,  may  the 
State  Treasurer  accept  an  agreement  executed  by  "B"  and  the  surviving 
heirs  of  "A"  extending  payment  of  the  balance  of  such  note  ($8,800.00 
due  June  l,  1944)  for  a  period  of  five  years  from  such  maturity  date,  in 
partial  payments,  the  last  payment  due  June  1,  1949.  without  impairing 
the  purpose  for  which  such  oilginal  note  and  mortgage  were  assigned? 

To  Honorahle  J.  Edwin  Lnnon,  SfaU  Treaivrer: 

It  appears  that  "A"  died  intestate  on  July  31,  1942,  leaving  as  his  sole 
surviving  heirs  at  law  his  widow,  and  his  daughter,  an  only  child.  The 
agreement  is  signed  by  the  widow,  the  daughter,  the  daughter's  husband, 
■■B"  and  "B"'s  wife.  Under  the  extension  agreement  the  $8,800.00  is 
payable  $550,00  on  June  1,  1945.  $550.00  on  June  1  of  each  year  thereafter 
to  and  including  June  1,  1948,  and  $6,600  on  June  1,  1949.  together  with 
interest  until  maturity,  computed  at  the  rate  of  live  per  cent  per  annum 
on  so  much  of  the  principal  of  said  sum  as  shall  from  time  to  time  remain 
unpaid,  such  interest  being  payable  quarter-annually  on  the  first  days  of 
September,  December,  March  and  June  of  each  year  during  the  life  of 
said  agreement. 

It  is  assumed  that  the  recitations  of  fact  in  the  extension  apreement 
are  true.  However,  since  the  agreement  is  not  self-proving  as  to  these 
facts,  it  is  required  that  you  obtain  from  the  trust  company  an  affidavit 
or  affidavits  evidencing  to  your  satisfaction  that  "A"  died  intestate  on 
July  31,  1942,  leaving  as  his  sole  and  only  heirs  at  law  his  widow  and  his 
daughter,  and  further  that  the  widow  has  not  married  again  since  the 
death  of  her  husband,  "A," 

In  my  opinion,  the  acceptance  of  the  extension  agreement  will  not 
impair  the  security  of  the  mortgage.  It  Is  noted  that  while  the  extension 
agreement  contains  a  promise  on  the  part  of  the  signers  thereof  to  pay 
the  $8,800.00  in  the  installment  payments  therein  provided,  the  agreement 
also  contains  the  provision  that  the  signers  thereof  will  perform,  comply 
with  and  abide  by  all  of  the  stipulations,  covenants  and  agreements  con- 
tained in  said  original  mortgage  and  note  except  as  modified  by  the  ex- 
tension agreement. 

It  is  recognized  that  the  acceptance  of  the  extension  agreement  to  the 
extent  of  its  provisions  changes  the  terms  of  the  security  as  It  was  deposited 
with  you.  While  strictly  speaking  the  acceptance  of  the  extension  agree- 
ment may  not  constitute  a  substitution  of  a  security  as  contemplated  by 
Section  655,10,  Florida  Statutes,  1941.  I  recommend  that  the  original 
note  and  mortgage,  together  with  the  extension  agreement,  be  treated  as  a 
substitute  security,  and  the  value  thereof  be  determined  by  the  Comp- 
troller, Treasurer  and  Attorney  General  as  provided  by  said  Section  655.10. 
As  a  source  of  information  for  such  valuation,  it  is  suggested  that  you  have 
someone  from  your  office  or  some  other  person  familiar  with  the  profwrty 
described  in  the  mortgage  furnish  an  estimate  of  its  value. 

Since  the  note  and  mortgage  at  the  time  of  the  execution  of  the  ex- 
tension agreement  were  held  by  you  as  assignee,  your  consent  thereto  Is 
required  as  between  you  and  all  parties  thereto,  but  such  consent  will  be 
met,  in  my  opinion,  by  your  official  receipt  therefor  to  the  trust  company. 
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December  4,  1944. — 044-338. 

STATE  TREASURER— DEPOSIT  OP  TRUST  COMPANIES 

QUESTION:  When  a.  trust  company  (capitalized  at  $100,000)  in- 
corporated under  Sections  6124,  6145,  C.GX,  (now  Chapter  655,  Florida 
Statutes,  1941)  provided  in  its  charter  for  exercise  of  the  powers,  in- 
cluding title  insurance,  granted  in  Paragraph  14,  Section  6126,  C,  G.  L., 
and  such  company  has  at  this  time  on  deposit  with  the  State  Treasurer 
securities  of  the  value  of  $36,000,  such  excess  over  $25,000  at  least  to  the 
extent  of  $10,000  having  been  made  as  required  by  said  Paragraph  14,  now 
that  said  Paragraph  14  has  been  repealed  (by  Chapter  13576,  Acts  of  1929), 
should  such  deposit  in  excess  of  $25,000  market  value  be  considered  as  ex- 
cess deposits  imder  Section  655.10,  Florida  Statutes,  1941,  or  should  such 
excess  be  considered  as  deposit  reiiuired  by  said  Paragraph  14,  Section  6126, 
C.GX.? 

To  Honorable  J.  Edwin  Laraon,  State  Treaiurer: 

Letters  patent  of  the  trust  company  in  question  issued  on  April  5, 
1928.  In  1934  its  charter  was  amended  with  respect  to  name  only.  Among 
other  powers  of  the  trust  company  provided  in  the  charter  are  power  and 
authority  to  carry  on  the  business  of  a  safe -deposit  company,  to  examine, 
make  and  certify  abstracts  of  title,  and  to  make  insurance  of  every  kind 
pertaining  to  or  connected  with  titles  to  real  estate,  as  authorized  by 
said  Paragraph  14,  provided  the  corporation  should  lul^  comply  with  said 
law  with  respect  to  deposit  with  the  State  Treasurer.  The  powers  above 
mentioned  were  granted  by  Paragraph  14,  Section  6126,  C.  O.  L.  (Section 
4185,  R,G.S.)  which  provided  that  to  exercise  such  powers  they  were 
required  to  be  enumerated  in  the  charter,  and  which  provided  further, 
that  in  order  to  exercise  such  powers  an  additional  deposit  of  $10,000  wiUi 
the  Treasurer  was  required. 

Your  letter,  and  the  above  question  framed  on  Informatian  contained 
therein,  presupposes  the  deposit  above  $25,000  is  occasioned  by  Uie  re- 
quirements of  Paragraph  14,  Section  6126,  C.  G.  L.  The  Treasurer's 
present  outstanding  recepit  to  the  trust  company  Is  a  formal  one  and 
makes  no  mention  of  the  purpose  or  purposes  of  the  deposit.  While  the 
records  in  the  Treasurer's  office  fail  to  disclose  positively  that  the  excess 
above  $25,000  (or  any  part  of  such  deposit)  is  intended  to  meet  the  re- 
quirements of  said  Paragraph  14,  Section  6126,  C.QX.,  it  Is  assumed  that  Is 
the  reason  for  at  least  $10,000  of  such  excess. 

The  fact  that  said  Paragraph  14,  Section  6126  C.G.L.,  was  dropped 
from  the  law  by  Chapter  13576,  Acts  of  1929,  does  not  appear  to  have  Im- 
paired the  right  of  the  trust  company  to  exercise  such  powers  based 
thereon  and  enumerated  in  its  charter,  unless  such  repeal  may  be  con- 
sidered reasonable  exercise  of  police  power,  which  is  most  doubtful.  It 
would  appear  that  the  fact  that  such  powers  were  granted  did  not  of 
itself  require  the  excess  deposit  of  $10,000  unless  such  powers,  or  any  of 
them,  were  exercised  by  the  company. 

In  my  opinion  the  above  question  is  properly  answered  as  follows: 

1.  If  the  trust  company  has  abandoned  the  exercise  of  the  powers 
based  upon  Paragraph  14,  Section  6126,  C.G.L.,  and  has  no  outstanding 
contracts,  agreements,  policies  or  other  Instruments  executed  by  it  in  con- 
nection with  the  exercise  of  such  powers  heretofore,  the  excess  of  said 
deposit  above  the  market  value  of  $25,000  is  excess  deposit. 

2.  If  the  company  has  not  abandoned  the  exercise  of  such  powers, 
or  having  abandoned  them  after  having  heretofore  exercised  all  or  any  of 
such  powers  and  has  outstanding  any  contracts,  agreements,  poU(rtes  or 
other  instruments  executed  by  it  in  connection  therewith,  $10,000  of  such 
excess  is  the  deposit  required  by  Paragraph  14,  Section  6126,  C.GX. 


CHAPTER  XXXI 
COMMERCIAL  RELATIONS 

NEGOTIABLE  INSTKUMEBTTS 

Februat?  10,  1944. — 044-47. 

EXCHANGE  ON  CHECKS— TAX  COLLECTORS 

QUESnON:  Should  a  Tax  Collector  assume  payment  for  the  ex- 
change on  checks  given  him  b;  taxpayers? 

To  Honorable  A,  Aibemon,  Tax  CoUector,  Chipley,  Florida: 

I  wish  to  advise  that  usually  the  bank  charges  the  exchange  aganist 
the  account  of  the  payee  rather  than  the  payor.  Xn  instances  where  this 
is  not  done  and  where  the  company  won't  pay  the  exchange  1  know  of  no 
reason  why  you  should  accept  a  check  without  the  exchange  added  to 
same.  I  take  it  that  these  payments  are  for  taxes  and  the  law  con- 
templates that  the  tax  should  be  paid  in  full  In  cash.  If  you  accept  a 
check,  you  do  it  as  an  accommodation  rather  than  as  a  duty,  and  I  think 
you  would  be  well  within  your  rights  in  refusing  to  accept  any  check 
m  payment  of  taxes  or  any  other  oSicial  payment  made  to  your  office 
that  did  not  fully  cover  the  tax  or  other  Item  plus  any  costs  that  you 
might  incur  in  reducing  this  payment  to  cash. 

LEGAL  HOLIDAYS 

September  22,  1943.— 043-253. 

DESIGNATION  OF  THANKSGIVINa  DAY 

QUESTION:  What  1^  the  Governor's  authority  or  nonauthority  in 
designating.  Insofar  as  the  State  of  Florida  Is  concerned,  the  Thursday 
on  which  TTianksgiving  is  to  be  observed  in  the  five  Thursday  montii  of 
November  1944? 

To  Honorable  Spetiard  L.  Holland,  Governor: 

Section  683.01,  Florida  Statutes.  1941.  has  specifically  removed  from 
the  realm  of  speculation  what  day  Thanksgiving  shall  be  observed  In  the 
State  of  Florida.    I  quote  the  pertinent  part  thereof; 

"Lesal  Holidays  Designated. — The  legal  holidays  are  .  .   .  the 
last  Thursday  in  November,  Thanksgiving  Day." 

1  therefore  must  advise  that  you  have  no  authority  whatsoever 
in  designating,  insofar  as  the  State  of  Florida  is  concerned,  the  Thursday 
in  November.  1944.  on  which  Thanksgiving  is  to  be  observed  other  than 
that  fixed  by  law. 


CHAPTER  XXXII 
REAL  AND  PERSONAL  PROPERTY 

MARRIED  WOMEN'S  PROPERTY 

December  20,  1943. — 043-335, 

JOINDER  BY  HUSBAND  OR  WIFE  IN  LEASE 

QUESTION:  1.  Is  a  lease  by  the  husband  of  his  interest  in  realty 
a  conveyance  of  real  property  requiring  the  wife  to  join  as  a  party  to 
release  her  dower  interest? 

2.  In  a  lease  of  real  property  owned  by  the  husband,  if  the  wife 
must  join  for  the  piirpose  of  releasing  her  dower,  is  her  acknowledgment 
required? 

3.  Can  a  married  woman  lease  her  real  property  without  the  consent 
and  joinder  of  her  husband? 

4.  Are  the  acknowledgments  of  the  husband  or  wife  required  where 
real  property  of  the  wife  is  leased? 

To  Major  John  E,  HaUiman.  liivhion  Engineer,  Atlanta,  Georgia: 

In  answering  questions  1  and  2, 1  beg  to  advise  that  it  is  immaterial 
whether  or  not  a  lease  of  real  property  is  considered  a  "conveyance  of  real 
property"  as  the  wife  has  an  inchoate  right  of  dower  in  the  real  property 
of  the  husband  owned  by  him  during  his  life  and  not  released  by  her  as 
required  by  Section  693.02,  Florida  Statutes,  1941,  A  lease  of  real  estate 
(except  homestead)  would  be  effective  without  joinder  of  the  wife  as 
long  as  the  right  of  dower  in  the  wife  remained  inchoate  (see  Neal  vs. 
McMullian,  124  So,  29),  but  on  the  death  of  the  husband  she  may  elect 
under  Section  731.34,  Florida  Statutes,  1941,  to  take  dower,  which  interest 
would  be  an  undivided  one -third  interest  in  fee  simple  of  the  real  estate 
owned  by  her  husband  at  the  time  of  his  death,  that  she  had  not  released. 

Section  293.03,  Florida  Statutes,  1941,  formerly  provided  that  for 
relinquishment  of  dower  to  be  effective,  the  instrument  releasing  dower 
should  be  acknowle(3ged  in  a  certain  manner  and  form  therein  set  out. 
Cases  construing  this  statute  universally  required  instruments  to  be  ac- 
knowledged <see  Hutchinson  vs.  Stone,  84  So.  151  >.  This  section  has  been 
repealed  by  Chapter  21746,  Laws  of  Florida,  1943,  which  no  longer  re- 
quires the  acknowledgment  to  make  liie  relinquishment  effective,  but  re- 
quires the  aclcnowledgment  to  entitle  the  instrument  to  record. 

It  is  my  opinion  that  a  lease  by  the  husband  alone  of  real  estate, 
other  than  the  homestead,  owned  by  htm,  is  effective  to  lease  the  real 
estate,  but  it  is  subject  to  the  inchoate  right  of  dower  of  the  wife  that 
arises  on  the  death  of  the  husband.  It  is  also  my  opinion  that  an 
acknowledgment  by  the  husband  or  wife  executing  such  a  lease  is 
necessary  only  for  recording  purposes. 

"Homestead  Property"  is  the  property  defined  as  homestead  by  Arti- 
cle X,  Section  1,  of  the  Constitution  of  Florida.  Such  property  by  the 
provision  of  such  section  "shall  not  be  alienable  without  the  joint  con- 
sent of  husband  and  wife."  (Emphasis  supplied).  This  involves  a  con- 
struction of  the  word  "alienable." 
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In  the  case  of  Norton  vs.  Baya,  et  al.,  102  So.  361.  following  Hutchin- 
son vs.  Stone,  supra,  it  was  said  in  eflect: 

To  "alienate"  homestead  real  estate  as  contemplated  by  the  Constitu- 
tion, means  to  convey  or  transfer  the  legal  title  or  the  beneflciAl  interest 
owned  or  held  therein. 

Also  in  Maillot  vs.  Turner,  121  N.  W.  804,  157  Mich.  187,  it  was  di- 
rectly held: 

"A  lease  of  a  homestead  Is  an  'alienation'  within  the  Constitu- 

Uon." 

Also  in  Coughlin  vs.  Coughlin,  26  Kan.  116: 

"The  Kansas  Constitution  providing  that  a  homestead  shall  not 
be  alienated  without  joint  consent  of  husband  and  wife,  prohibits 
husband  from  executing  5  year  lease  without  consent  of  wife." 

It  is  therefore  my  opinion  that  a  lease  of  a  homestead  Is  void  unless 
executed  by  husband  and  wife.  However,  in  the  light  of  Chapter  21746, 
supra,  there  is  no  necessity  that  the  lease  be  acknowledged  except  to 
entitle  Instrument  to  record. 

To  answer  the  third  question  It  Is  necessary  to  construe  Chapter 
21932,  Laws  of  Florida,  1943.    Section  1  of  this  Act  provides: 

"Every  married  woman  Is  hereby  empowered  to  .  .  .  sell,  con- 
vey, transfer,  mortgage,  use,  and  pledge  her  property,  real  and  per- 
sonal, and  to  malce,  execute  and  deliver  Instruments  and  documents 
of  every  character  without  restraint  without  the  joinder  or  consent 
of  her  husband,  In  all  respects,  &s  fully  as  if  she  were  unmarried. 
.  ,  .  Provided,  however,  tliat  no  deed  or  mortgage  or  other  instrument 
conveying  or  encumbering  real  property  owned  by  a  married  woman 
shall  be  valid  without  joinder  of  her  husband;   ..." 

The  first  portion  of  the  Act  is  limited  by  the  proviso  and  It  becomes 
necessary  to  determine  whether  or  not  a  lease  falls  within  the  terms 
thereof  reaulring  the  joinder  of  the  husband.  We  may  limit  the  inquiry 
to  whether  or  not  a  lease  of  real  estate  is  an  "Instrument  conveying  or 
encumbering  real  estate." 

The  texts  generally  hold  that  a  lease  of  real  property  for  years  Is  a 
"Chattel  Real"  and  Is  considered  personal  property.  i42  American  Juris- 
prudence, Real  Property  #  25).  We  have  one  case  In  Florida  holding 
that  a  lease  of  real  estate  for  5  years  is  a  "Chattel  Real."  (,  Matthews  vs. 
McCain,  170  So.  323).  However,  It  is  generally  held  that  a  lease  of  timber 
or  turpentine  rights  and  other  interests  whereby  part  of  the  "real  estate" 
itself  is  talcen  from  the  land.  Is  considered  a  sale  of  an  interest  in  the 
land.  (32  American  Jurisprudence,  L.andlord  and  Tenant  #16;  also  Gib- 
son vs.  Longino,  149  So.  592.  and  Roux  vs.  Houic,  133  So.  853). 

It  is  generally  held  that  a  lease  of  real  estate  (other  than  timber, 
etc.  interests  as  above  stated)  is  deemed  personal  property  and  that  stat- 
utes providing  for  the  manner  of  conveying  real  estate,  Including  within 
its  operation  "leasehold"  interests,  does  not  render  a  leasehold  "real  es- 
tate." (32  A.  J,  Landlord  and  Tenant  #  17:  Orchard  vs.  Wright-Dalton- 
Bell- Anchor  Store  Company,  et  at.,  20  American  Annotated  Cases  1072. 
225  Mo.  414;  125  S.  W.  486.) 

However,  this  is  not  the  rule  In  Florida.  Section  689.01,  Florida  Stat- 
utes 1941  (5662  C.G.L.  1927;  Section  5,  Chapter  20954,  Laws  of  Florida. 
1941),  an  act  providing  how  real  estate  in  Florida  shall  be  conveyed,  has 
the  eflect  of  rendering  a  lease  for  years  subject  to  such  act,  a  "convey- 
ance of  an  interest  in  land."     (Campbell  vs.  McLaurln  Investment  Com- 
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pany.  77  So.  277,  followed  by  Flowers  vs.  Atlantic  Coast  Line  Ry.  Co.,  192 
So,  321).  Section  689,01  now  provides  for  "term  of  more  than  one  year  or 
any  uncertain  Interest,"  liaving  formerly  provided  for  two  years. 

With  this  change  in  mind  it  Is  my  opinion  that  any  lease  of  lands  in 
this  state  for  an  uncertain  term  or  for  more  than  one  year  is  a  conveyance 
of  an  interest  in  lands  falling  within  the  proviso  in  Section  1,  Chapter 
21932,  Laws  of  Florida,  1943,  and  a  lease  of  real  estate  of  a  married  woman 
for  such  term,  to  be  valid,  rcQuires  the  execution  by  husband  and  wife. 

In  answer  to  question  four,  it  is  my  opinion  that  a  lease  is  not  required 
to  b«  acknowledged  by  husband  or  wife  to  render  it  valid.  The  execution  is 
only  a  prerequisite  for  record, 

I  trust  the  above  will  answer  your  inquiry. 


CHAPTER  XXXIII 
ESTATES  OF  DECEDENTS 

FLORIDA  PBOBATE  LAW 

July  24,  1943.-043-180. 

INSANE  MURDERER — SHARE  IN  MURDERED  MAN'S  ESTATE 

QUESTION:  Would  a  son's  share  of  the  estate  of  his  father  be  for- 
feited in  the  event  the  son  was  adjudged  titsane,  such  Insamty  existing  at 
the  time  he  committed  the  murder  of  his  father? 

To  Himorabl*  Ralph  DavU,  8*eretary,  Board  of  CommUti^ntrt  of 
8taU  InttUvtiont: 

In  view  of  the  fact  that  our  leElslatlve  enactment  (Section  731.31, 
Florida  Statutes.  1941)  only  excludes  from  inheritance  those  who  have 
been  convicted  of  the  murder  of  a  decedent,  and  since  the  son  could  not 
be  convicted  of  the  murder  of  his  father  if  the  son  was  insane  at  the 
time  of  the  killing  of  his  father.  It  would  appear  that  the  son's  share  of 
his  father's  estate  would  not  be  forfeited.  Peeples  v.  Corbett,  1S7  So.  SIO 
(Pla) ;  Bishop  v.  SUte,  52  So.  21  (Fla.>. 


CHAPTER  XXXIV 
DOMESTIC  RELATIONS 

HUSBAND  AND  WIFE 

February  3,  1944. — 044-41. 

COMMON  LAW  MARRIAGE— LICENSE  PROCURED  AFTER 

QUESTION:  If  two  persons  with  the  intention  of  having  a  cere- 
monial marriage  performed  should  have  the  ceremony  performed  without 
a  license,  what  kind  of  a  marriage  is  it?  Can  they  by  subsequently  ob- 
taining a  license  make  the  marriage  a  legal  ceremonial  marriage? 

To  Dr.  Ufiirjf  Ilavson,  Rtate  H faith  Oj^cer,  JacknonniUe,  Florida: 

As  to  the  first  question,  the  answer  is  that  the  kind  of  marriage  ef- 
fected, if  any,  is  a  common  law  marriage,  no  marriage  license  having  been 
obtained,  provided  the  parties  expressed  their  present  agreement  by  parol 
to  man-y  as  a  part  of  the  actual  ceremony.  The  Supreme  Court  of  Flor- 
ida in  the  cases  of  Orr  vs.  State.  129  Fla.  398,  176  So.  510,  and  Thompson 
vs.  Harris,  148  Fla.  329,  4  So.  (2d)  385,  held  that  in  a  "common  law  mar- 
riage" the  parties  may  express  their  agreement  by  parol  or  enter  into  such 
a  ceremony  as  may  satisfy  their  tastes  since  it  is  the  agreement  reached 
that  makes  the  marriage  contract. 

As  to  the  second  question,  the  answer  is  that  the  mere  procurement 
of  the  marriage  license  by  the  parties  subsequent  to  their  common  law 
marriage  does  riot  in  itself  automatically  render  such  common  law  mar- 
riage a  ceremonial  marriage  perfected  with  a  marriage  license.  To  chaise 
the  status  of  the  marriage  from  a  common  law  marriage  to  a  ceremonial 
marriage  with  a  marriage  license,  it  would  be  necessary  for  the  parties 
to  have  their  marriage  solemnized  by  an  ordained  minister  of  the  gospel, 
or  by  some  judicial  officer  or  notary  public,  as  provided  by  Section  741.07, 
Florida  Statutes,  1941. 

March  8,  1944.— 044-81. 

COUNTY  JUDGE— DISCRETION  IN  ISSUING  MARRIAGE  LICENSE 

QUESTION:  Has  the  County  Judge  any  discretion  under  Section 
741.06,  Florida  Statutes,  1941,  in  issuing  marriage  licenses  where  the  man 
who  applies  for  same  is  over  the  age  of  18  years,  but  less  than  21.  and  the 
woman  is  over  the  age  of  16  years,  but  less  than  21,  and  where  the  ap- 
plicants acknowledge  under  oath  that  they  are  the  parents  or  expectant 
parents  of  a  child? 

To  Bonnrahff.  Raymond  R.  Lord.  Cottnty  Judge,  Monrof  Cannty, 
Kty  Wfst,  Florida: 

I  have  most  carefully  studied  this  entire  section  in  order  to  try  to 
arrive  at  the  intention  of  the  Legislature.  The  letter  from  the  naval  au- 
thorities states  that  in  some  instances  it  is  impossible  for  members  of  their 
personnel  to  procure  the  consent  of  their  parents  in  time  to  secure  a  mar- 
riage license  because  of  the  time  element,  as  frequently  a  man  is  trans- 
ferred or  leaves  the  Key  West  Ba^e  without  much  notice;  and  that  if  the 
male  is  under  the  age  of  18  and  the  female  is  under  the  age  of  16  that 
they  can  procure  a  marriage  license  under  Section  741.06  if  they  make  an 
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affidavit  stating  that  they  are  the  parents  or  expectant  parents  of  a  child, 
whereas  if  the  male  is  over  the  age  of  18  but  not  21  and  if  the  female  is 
over  the  age  of  16  but  not  21,  they  cannot  procure  this  marriage  license 
under  the  strict  language  of  the  statute  without  procuring  their  parent's 
consent.  They  seem  to  think  that  this  is  a  rather  harsh  view  to  take  of 
this  section. 

In  attempting  to  construe  a  statute  our  Supreme  Court  has  repeat- 
edly held  that: 

"No  literal  interpretation  should  be  given  statute  leading  to 
unreasonable  or  ridiculous  conclusion  or  purpose  not  designed  by 
legislators."    State  v,  Sullivan,  116  So.  255, 
Our  Court  has  also  said  with  reference  to  this  question: 

"There  is  strong  presumption  against  absurdity  in  statutory 
provision,  and,  if  language  used  is  susceptible  of  two  senses,  sense 
not  leading  to  absurd  consequences  will  be  adopted  by  court."  Ha- 
worth  V.  Chapman,  152  So.  663. 

With  these  principles  in  mind  I  construe  Section  741.06  to  mean  that 
where  the  male  applicant  is  over  the  age  of  18  and  the  female  Is  over  the 
age  of  16,  such  license  may  issue  without  the  consent  of  their  parents, 
provided  that  the  applicants  acknowledge  under  oath  that  they  are  the 
parents  or  expectant  parents  of  a  child;  otherwise  a  man  from  the  age 
of  18  to  21  and  a  girl  from  the  age  of  16  to  21  would  be  barred  from  re- 
ceiving a  marriage  license  under  the  provisions  of  this  section.  I  think 
that  such  a  construction  would  be  an  absurdity  and  certainly  not  within 
the  contemplation  of  the  Legislature,  However,  since  it  has  been  said  that 
some  women  have  contracted  marriages  with  members  of  the  armed  serv- 
ices for  the  purpose  of  securing  their  allotments  and  maybe  their  insurance. 
I  believe  that  when  an  application  for  a  marriage  Ucense  is  made  by  a 
male  person  who  is  in  the  armed  services  that  it  would  be  well  for  you 
to  require  such  person  to  furnish  you  with  a  letter  from  such  person's 
commanding  officer  that  there  Is  no  objection  on  his  part  to  such  mar- 
riage. However,  since  the  statute  places  In  you  a  discretion  to  Issue  or  not 
to  Issue  a  marriage  license,  I  think  it  would  be  proper  for  you  to  issue 
a  marriage  license  regardless  of  such  certificate  being  furnished  If  you 
feel  that  the  circimastances  justify  it. 

June  20,  1944.— 044-186. 

PROXY  MARRIAGES  BY  MAIL 
QUESTION:     Are  proxy  marriages  by  mail  valid? 

To  ths  Bureau  of  Vital  StatUtict,  Jatrkiionvillt,  Florida: 

It  appears  that  a  certain  young  lady  whose  fiance  is  in  the  armed 
services  in  the  Pacific  wishes  to  procure  a  marriage  license,  send  it  to 
the  fiance,  with  any  other  papers  which  may  be  necessary,  and,  upon  the 
return  of  said  papers,  to  go  through  a  formal  ceremony  before  a  minister, 
in  the  presence  of  witnesses,  with  someone  acting  as  said  fiance's  proxy. 
After  the  aforementioned  ceremony,  she  plans  to  have  the  minister  write 
to  the  young  man.  propounding  the  usual  questions,  which  the  said  young 
man  is  to  answer,  sign  in  the  presence  of  witnesses,  and  return,  after 
which  she  believes  they  may  legally  be  pronounced  man  and  wife. 

In  my  opinion  this  would  not  be  a  valid  marriage. 

The  question  requires  a  consideration  of  the  statutes  and  the  re- 
quirements of  common  Jaw  marriages.  By  a  long  line  of  decisions  com- 
mon law  marriages  are  recognized  as  valid  in  the  State  of  Florida.  The 
requirements  of  a  common  law  marriage  in  this  state  have  been  set  out 
In  numerous  decisions  of  the  Supreme  Court: 

"  'To  constitute  marriage  per  verba  de  praesentl  the  parties 
must  be  in  the  presence  of  each  other  when  the  agreement  is  entered 
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into  .  .  .'  *■  Marlscano  vs.  Marslcano,  84  So.  156;  Orr  vs.  State,  176 
So.  510;  18  R.CX,.  391. 

"To  constitute  a  valid  marriage  per  verba  de  praeseoti  there 
must  be  an  agreement  to  become  husband  and  wife  immediately 
from  the  time  when  the  mutual  consent  Is  given  .  . ."  Marsicano  vs 
Marsicano,  84  So.  1S6;  Chaves  v.  Chaves,  84  So.  672;  Garcia  et  al. 
V.  Exchange  National  Bank  of  Tampa,  167  So.  518;  18  R.Ci.  392. 

"An  express  future  condition  is  absolutely  fatal  to  a  claim  of 
marriage,  and  cannot  be  explained  away  by  circumstances.  It  shows 
mental  reservations  which  are  incompatible  with  consent.  This  is 
true  whether  the  condition  relates  to  the  creation  of  the  marriage 
status  or  to  the  duration  of  the  relations  of  the  parties.  As  there 
can  be  no  contract  per  verba  de  praesenti  where  the  marital  status 
is  to  become  fixed  in  the  future,  it  is  not  sufficient  to  agree  to  present 
cohabitation  and  a  future  regular  marriage  when  more  convenient, 
or  when  a  wife  dies,  or  when  a  ceremony  can  be  performed."  Mar- 
sicano V.  Marsicano,  84  So.  156,  18  R.C.L.  392. 

It  will  be  observed,  therefore,  that  to  be  a  valid  common  law  mar- 
riage ;  f  1  >  the  consent  must  be  given  by  the  man  and  woman  m  the  pres- 
ence of  each  other;  and  (2)  there  must  be  an  agreement  that  the  rela- 
tionship or  status  of  husband  and  wife  is  to  begin  immediately  upon  giv- 
ing the  consent. 

The  statutory  requirements  are  merely  directory.  Marlscano  v.  Mar- 
sicano, 84  So.  156.  They  do  not  dispense  with  any  of  the  requisites  of  a 
vahd  common  law  marriage.  All  things  necessary  for  a  common  law 
marriage  must  be  present  In  a  marriage  had  with  benefit  of  license,  wit- 
nesses and  clergy.  The  ceremonial  marriage  merely  solemnizes  or  gives 
a  formal  setting  to  the  transaction.  The  act  of  pronouncing  the  couple 
man  and  wife  by  the  minister  or  other  official  is  only  a  part  of  the  cere- 
mony. It  is  no  part  of  the  essence  of  the  marriage.  Under  the  usual 
ceremonial  marriage  when  both  have  said  "I  do,"  or  words  of  similar 
import,  they  are  husband  and  wife.  The  great  importance  of  Ucense, 
witnesses,  official  or  clergyman  in  a  ceremonial  marriage  on  the  one  hand, 
and  the  cohabitation,  repute,  habit,  etc.,  In  common  law  marriages  on  the 
other  hand,  relate  only  to  proof  of  the  marriage.  Strictly  speaking,  wheth- 
er it  be  a  ceremonial  or  a  common  law  marriage,  it  is  complete  when  a 
man  and  woman  having  the  required  capacity,  consent  or  agree  at  the 
same  time,  in  the  presence  of  each  other,  to  be  husband  and  wife  from 
that  moment. 

I  rendered  an  opinion  some  time  ago  on  the  validity  of  a  trans - 
Pacific  radio -telephone  marriage.  In  that  case  the  ceremony  was  per- 
formed In  the  state  where  the  license  was  issued.  The  girl,  the  minister 
and  witnesses  were  in  the  conference  room  of  the  telephone  company 
where  more  than  one  phone  was  available.  The  sailor  and  chaplain  were 
m  the  Hawaiian  area,  the  chaplain  acting  merely  as  a  witness  for  the 
proper  identification  of  the  boy.  The  customary  questions  were  asked 
by  the  minister  and  answers  given  by  the  boy  and  girl,  all  within  the  hear- 
ing of  all  parties.  Under  that  plan  the  status  of  husband  and  wife  began 
inuned lately  upon  the  consent  being  given.  Considering  that  such  ar- 
rangement was  a  sufficient  compliance  with  the  law  as  to  the  parties  being 
in  the  presence  of  each  other,  I  held  that  such  a  marriage  would  be  valid 
under  the  law,  if  performed  in  this  state. 

Under  the  plan  outlined  first  above,  the  parties  are  not  in  the  presence 
of  each  other  nor  would  it  be  possible  to  immediately  create  the  relation- 
slilp  upon  the  giving  of  the  mutual  consent  because  the  consent  of  both 
parties  under  the  proposed  plan  could  not  be  given  at  the  same  time. 

It  is,  therefore,  my  opinion  that  in  the  absence  of  a  legislative  act 
no  such  marriage  performed  in  the  maimer  outlined  by  the  young  lady 
would  be  vaUd  under  the  laws  of  this  state. 


CHAPTER  XXXV 
CRIMES 

GAMBUNG 

August  10,  1944.-^44-235. 

CONFISCATION  OF  SLOT  MACHINES 

QUESTION:  What  disposition  should  be  made  of  illegal  slot  ma- 
chines seized  by  the  Sheriff  where  the  defendant  charged  with  the  main- 
tenance and  operation  thereof  failed  to  appear  for  trial,  and  his  appear- 
ance bond  was  estreated,  but  he  has  never  been  convicted? 

To  Honorable  Mercer  P.  Spear,  County  Attorney,  Panama  City,  Florida: 

Dnder  the  provisions  of  Section  S49.19,  Florida  Statutes,  1941.  prop- 
erty rights  in  slot  machines  as  defined  by  Section  849.16  are  declared  not 
to  exist  in  any  person.  Section  849.18  provides  for  the  disposition  of  such 
slot  machines  after  conviction,  but  I  find  no  provision  of  law  for  disposition 
of  slot  machines  before  conviction. 

In  view  of  the  fact  that  property  rights  in  illegal  slot  machines  do 
not  exist,  the  defendant  apparently  has  no  right  to  any  such  slot  ma- 
chine which  has  been  seized  by  an  officer,  whether  he  has  been  convicted 
or  not. 

It  therefore  appears  to  me  that  the  officer  seizing  this  machine 
should  hold  possession  of  same  until  the  case  against  the  defendant  is 
finally  disposed  of,  unless  otherwise  directed  by  appropriate  court  order. 
The  mere  estreating  of  an  appearance  bond  does  not  Anally  dispose  of 
and  terminate  a  criminal  case.  When  the  defendant  fails  to  appear  for 
trial  and  his  bond  is  estreated,  a  capias  should  be  Issued  and  the  defendant 
brought  before  the  Court  lor  trial.  If  the  defendant  is  available  to  re- 
ceive an  illegal  slot  machine  seized  by  the  SheriJS,  he  would  be  likewise 

available  for  trial  on  the  charge  arising  by  reason  thereof. 

JlUy  25.  1944. — 044-213. 

RACE  HORSE  MACHINES 

QUESTION:  Is  the  possession  of  a  race  horse  machine  unlawful 
when  said  machine  does  not  pay  oH  and  is  marlted  "For  Amusement 
Only"? 

To  Honorable  C.  M.  Hand,  Sherif,  Seminoh  County,  Sanford,  Florida: 

Unlawful  slot  machines  are  defined  by  Section  849.16,  Florida  Stat- 
utes, 1941,  and  the  possession  of  such  machines  is  made  unlawful  by 
Section  849.15,  Florida  Statutes,  1941. 

Whether  or  not  the  possession  of  a  slot  machine  is  unlawful  depends 
upon  whether  or  not  the  slot  machine  Itself  is  an  unlawful  slot  machine 
or  is  used  for  the  purpose  of  gambling. 

I  am,  therefore,  of  the  opinion  that  if  a  slot  machine  is  such  a  ma- 
chine that  the  player  may  receive  or  become  entitled  to  receive  any  piece 
of  money,  credit,  allowance,  thing  of  value  or  any  checls:,  slug,  token  or 
memorandum,  whether  of  value  or  otherwise,  which  may  be  exchanged 
for  any  money,  credit,  allowance  or  other  thing  of  value,  or  which  may 
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be  given  in  trade,  or  if  the  machine  pays  off  with  free  additional  chances. 
that  its  possession  is  unlawful  under  the  laws  of  this  state.  The  posses- 
sion of  a  slot  machine  is  also  unlawful  under  the  laws  of  this  state  11 
such  slot  machine  is  used  for  gambling  purposes,  regardless  of  the  type 
of  such  machine  or  whether  or  not  it  pays  off  in  money,  free  chances  or 
anything  else. 

SUNDAY  LAWS 

November  8.  1943.— 043-304. 

FIREARMS— SUNDAY  USE 
QUESTION:     Is  it  illegal  to  hunt  on  Sunday? 
To  HanorabU  T,  B.  Duncan,  State  A  ttorneg,  <3aine»v%Ut,  Florida : 

Section  855.04,  Florida  Statutes,  1941,  prohibits  the  use  of  firearms  to 
hunt  game  or  to  Are  at  targets  on  Sunday. 

Section  30,  Article  IV.  of  the  Constitution  of  the  State  of  Florida, 
effective  January  1943,  provides  for  creation  of  the  Game  and  Fresh 
Water  Fish  Commission,  with  wide  powers,  including  powers  of  manage- 
ment, restoration,  conservation  and  regulation  of  game,  and  further  pro- 
viding for  repeal  of  all  laws  in  conflict  therewith. 

Section  855.04,  is  distinctly  a  "Sunday  Law"  and  emanates  from  a 
different  philosophy  from  that  expressed  m  the  Constitutional  Amend- 
ment. It  is  quite  true  that  the  Constitutional  Amendment  undertook  to 
repeal  all  laws  inconsistent  therewith,  but  said  Amendment  and  Section 
855.04  deal  with  entirely  different  subjects  and  there  is  no  express  in- 
tention of  the  Amendment  to  repeal  such  section.  See  Harrison  vs.  Mc- 
Leod,  194  So.  247. 

It  is  therefore  my  opinion  that  Section  855.04,  Florida  Statutes,  1941, 
was  not  repealed  by  the  adoption  of  the  above  mentioned  Constitutional 
Amendment  and  prohibits  the  him  ting  of  game  or  firing  at  targets  on 
Sunday. 

September  16,  1944.— 044-273. 

HUNTING  WITH  FIREARMS 

QUESTION:     If  a  regulation  of  the  Game  and  Fresh  Water  Fish 

Commission  permits  hunting  every  day  in  the  1944-45  general  hunting 
season,  is  it  permissible  to  hunt  with  firearms  on  Sunday  durmg  such 
season? 

To  Dr.  /.  N.  Kennedy,  Director,  Game  and  Fresh  Water  Fieh  Commission : 

Section  855.04,  Florida  Statutes,  1941,  provides  that: 

"Whoever  iises  firearms  by  huntmg  game   .   .  .  upon  Sunday 
shall  be  punished  by  imprisonment  ...  or  by  fine  ..." 

In  view  of  the  construction  placed  upon  the  aforesaid  statute  by  the 
Supreme  Court  of  Florida  in  Harrison  v.  IMcLeod,  194  So.  247,  it  is  my  opin- 
ion that  your  question  must  be  answered  in  the  negative. 

DRUNKENNESS;  VAGRANCY;  DESERTION 

April  6.  1944.— 044-116. 

REFUSAL  TO  PROVIDE  FOR  CHILD 

QUESTION:  A  married  woman  who  is  insane^gave  birth  to  a  child 
shortly  after  being  admitted  to  the  Florida  State  Hospital.  The  woman's 
husband,  the  father  of  the  child,  refuses  to  make  any  provision  for  the 
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care  of  the  child  and  refuses  to  consent  to  an  adoption  placement.  What 
is  the  le^al  responsibility  of  the  father  for  the  child?  What  means  has 
the  State  for  enforcing  such  responsibility,  and  what  steps  should  be  taken 
to  make  proper  provision  for  the  child? 

To  Dr.  J.  B.  Therreli,  Superinttndent,  Florida  StaU  HotpUal: 

Section  856.04,  Florida  Statutes,  1941,  makes  it  a  felony  for  a  man  to 
withhold  from  his  children  the  means  of  support.  The  Supreme  Court  of 
Florida  In  construing  this  section  has  held  that  it  presupposes  existence 
or  ability  of  the  father  to  obtain  means  of  support  and  the  needs  of  hia 
children  for  support.  McBrayer  v.  State,  112  Pla.  415.  150  So.  736.  If. 
therefore,  you  deem  it  advisable  you  could  submit  this  matter  to  the 
State  Attorney  of  Duval  County  and  request  him  to  investigate  and  deter- 
mine If  prosecution  is  warranted  by  the  facts. 

Under  Sections  45.02  and  65,10,  Florida  Statutes,  1941,  a  bill  in  equity 
could  be  brought  by  the  insane  mother  of  the  child  by  her  guardian 
against  her  husband  to  obtain  contribution  or  maintenance  for  the  support 
of  the  child.  Such  a  decree  would  be  awarded,  however,  only  In  case  it  was 
proved  the  husband  had  the  ability  or  means  to  provide  contribution  or 
maintenance. 

It  appears  that  the  matter  of  providing  for  the  child  has  already  been 
brought  to  the  attention  of  representatives  of  the  State  Welfare  Board. 
The  State  Welfare  Board  Is  required  by  law  to  provide  for  dependent 
children  out  of  available  funds  provided  for  that  purpose.  However. 
whether  the  child  in  question  is  dependent  and  whether  funds  are  avail- 
able for  its  care  Is  a  matter  within  the  determination  of  the  State  Wel- 
fare Board. 

It  is  true  that  the  father  cannot  be  Vequired  to  consent  to  an  adop- 
tion placement. 

Ficnnous  name  statcte 

November  10,  1943.^043-297. 

REGISTRATION— CANCELLATION 

QUESTION:  A  certain  person  has  registered  the  name  of  The  Asso- 
ciated Press  as  his  trade-mark,  and  in  his  application  it  is  represented 
that  "the  class  of  merchandise  upon  which  the  same  has  been  \ised  is 
printed  matter." 

1.  Did  this  person  have  the  right  to  register  the  trade  name  The 
Associated  Press  when,  in  fact,  he  does  not  represent  the  generally- 
known  organization  which  sends  out  all  of  Its  news  dispatches  under  the 
name  of  The  Associated  Press? 

2.  If  it  was  an  improper  registration,  will  the  Secretary  of  State 
have  the  right  to  cancel  the  same  and  refund  the  fee  paid  therefor? 

To  Honorabte  R.  A.  Gra^,  Beeretar^  of  State: 

The  application  for  registration  of  the  purported  trademark,  and  the 

registration  of  the  same,  was  made  under  the  provisions  of  Sections 

506.06  and  506.07,  Florida  Statutes.  1941.    Section  506.06  in  part  provides: 

"When  any  person  or  any  association  or  union  of  working  men 

adopts  or  uses  and  files  as  provided  in  1506.07  any  lal>el,  trade-mark, 

terms,  wording,  design,  device,  color  or  form  of  advertisement  for 

the  purpose  of  designating,  making  known  or  distinguishing  any 

goods,  wares,  merchandise  or  other  products  of  labor  as  having  been 

made,  manufactured,  produced,  prepared,  packed  or  put  on  sale  by 

such  person  or  association  or  union  of  working  men,  or  by  a  mem- 
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ber  or  members  of  such  association  or  union,  it  shall  be  unlawful." 
for  any  person  to  counterfeit,  imitate,  or  knowingly  to  use,  sell  or 
offer  for  sale  such  label,  trade -mark,  term,  wording,  design,  etc. 
Section  506.07  in  part  provides: 

"E^rery  person,  association  or  union  that  adopts  or  uses  a  label, 
trade-marlt,  term,  wording,  design,  device,  color  or  form  of  adver- 
tisement as  provided  In  §506.06,  may  file  the  same  for  record  in  the 
office  of  the  secretary  of  state,  .  .  ." 
by  following  the  required  procedure. 

In  answer  to  the  questions  above  posed,  it  is  my  opinion  that  the  pro- 
visions of  the  statutes  comprehend  the  registration  by  an  Individual  of 
any  trade-mark,  term  or  wording  that  he  may  lawfully  use.  and  that  is 
used  by  him  for  the  purpose  of  designating  or  distinguishing  his  goods, 
wares,  merchandise  or  other  products  of  labor  as  having  been  made, 
manufactured,  produced,  prepared,  packed  or  put  on  sale  by  such  person. 

Before  a  person  may  register  a  trade -mark  or  a  trade  name  under 
the  provisions  of  Section  506.07,  the  application  filed  by  him  for  such 
purpose  must  contain  the  Information  required  by  said  section.  The  ap- 
plication of  the  person  in  question  sets  forth  that  the  class  of  merchan- 
dise upon  which  he  claims  the  right  to  use  the  trade-mark  The  Associated 
Press  is  "printed  matter."  The  term  "printed  matter"  might  cover  any- 
thiiw  from  an  ordinary  handbill  to  a  deluxe  edition  of  the  Encyclopedia 
Britannic  a.  The  section  above  designated  required  that  the  application 
set  forth  not  only  the  class  of  the  merchandise  upon  which  the  trade- 
mark or  name  is  to  be  used,  but  also  a  description  of  such  merchandise 
or  goods.  The  application  ffled  did  not  set  forth  a  description  of  the 
goods  or  merchandise  upon  which  the  purported  trade-mark  or  name 
has  been  used;  therefore,  such  application  did  not  conform  to  the  require- 
ments of  the  law  and  was  not  legally  sufficient  to  authorize  the  registra- 
tion of  a  trade-mark  or  name  thereunder.  The  registration  having  been 
predicated  upon  an  insufficient  apphcatlon,  in  my  opinion  you  have  the 
right  to  cancel  the  same  and  refund  the  fee  paid  therefor. 


CHAPTER  XXXVI 
CRIMINAL  PROCEDURE 

ARRESTS 

March  6.  1943.— 043-65. 

BAIL  BONDS— PEES  FOR  APPROVAL 

QUESTION;  Who  is  entitled  to  collect  the  fees  allowed  by  law  lor 
taking  and  approving  bail  bonds,  where  the  defendant  was  arrested  and 
placed  in  the  county  jail  by  a  Constable,  when  the  bond,  set  by  a  magis- 
trate or  court,  was  taken  and  approved  and  the  bond  form  prepared,  by 
the  jailor,  a  duly  qualified  and  bonded  Eteputy  Sheriff? 

To  Honorable  Murray  8ami,  State  Attorney,  Dehand,  Plorida: 

Where  Constables  make  arrests  upon  process  Issued  by  a  magistrate 
or  court,  they  have  authority  to  take  and  approve  ball  bonds,  in  the 
amount  fixed  by  the  magistrate  or  court  and  entered  on  the  process,  so 
long  as  they  have  the  actual  custody  of  the  defendant  (Ex  parte  Hatcher, 
86  ria.  330,  98  So.  72),  and  on  the  same  principle  Constables  would  like- 
wise seem  to  have  authority  to  take  and  approve  ball  bonds,  in  the  amount 
fixed  by  the  magistrate  or  court,  and  entered  on  the  process  under  which 
they  are  transmitting  defendants  to  jail,  so  long  as  they  have  the  actual 
custody  of  the  defendant. 

Where  arrests  are  made  without  warrants  Constables  have  no  au- 
thority to  fix  bonds,  but  must  carry  the  defendant  before  a  magistrate 
without  delay  <  Section  SO  1.23,  Florida  Statutes,  1941),  and  where  de- 
fendants are  allowed  bond  for  their  appearance  at  a  later  date,  for  trial 
or  preliminary  hearing,  such  bond  should  be  approved  by  the  magistrate 
or  court  hearing  the  cause  or  by  the  ShertS  (Sections  903,34  and  937.04, 
Florida  Statutes,  1941),  After  a  defendant  has  been  turned  over  to  the 
jailor  or  placed  In  Jail  he  is  no  longer  in  the  custody  of  the  Constable. 
Acts  of  Deputy  Sheriffs,  including  the  Jailor,  are  in  legal  effect  acts  of 
the  Sheriff. 

I  am  of  the  opinion  that,  where  a  defendant  is  arrested  and  placed 
in  the  county  Jail,  or  turned  over  to  the  jailor,  by  a  constable,  and  such 
defendant,  while  In  jail  or  In  custody  of  the  jailor,  makes  bond,  In  the 
amount  set  by  a  magistrate  or  court,  that  such  bond  should  be  taken  and 
approved  by  the  Sheriff  or  one  of  his  lawful  deputies,  including  the  jailor, 
and  when  so  taken  and  approved  the  Sheriff  Is  entitled  to  collect  the  fe« 
allowed  by  law  for  the  taking  and  approving  of  such  bond.  Where  a  Con- 
stable takes  and  approves  a  bond,  under  any  circumstances  where  he  may 
by  law  be  authorized  to  take  and  approve  ball  bonds,  he  Is  the  proper 
pereon  to  collect  such  fees. 

March  2,  1943.-043-59. 

JURISDICTION— CIVIL  OR  MILITARY 

QUESTION:  Are  civil  authorities  required  to  release  to  military 
authorities  members  of  the  armed  forces  of  the  United  States  held  in  cus- 
tody for  violation  of  a  civil  Uw? 
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To  Honorable  Chetter  B.  MeMuIlen,  Statf  Attorney,  Ciearwater,  Florida: 

Articles  54-68,  75-96,  Articles  of  War  for  the  Army,  set  forth  certain 
acts  and  violations  which  are  declared  to  be  violations  of  the  Military  Law. 
Under  these  Articles  are  included  most  of  the  crimes  listed  in  the  Criminal 
Codes  of  the  several  states,  which  a  soldier  might  be  able  to  commit. 

Article  96  is  general  in  its  terms,  and  provides  that,  although  not  men- 
tioned in  the  Articles  of  War,  "all  disorders  and  neglects  to  the  prejudice 
of  good  order  and  mihtary  discipline,  all  conduct  of  a  nature  to  bring  dis- 
credit upon  the  military  service,  and  all  crimes  or  offenses  not  capital,  of 
which  persons  subject  to  military  law  may  be  guilty,  shall  be  taken  cog- 
nizance of  by  general  or  special,  or  summary  courts  martial,  according  to 
the  nature  and  degree  of  the  offense,  and  punished  at  the  discretion  of 
such  Court." 

Article  23  of  the  Articles  for  Government  of  the  Navy,  provides  that: 
"All  offenses  committed  by  persons  belonging  to  the  Navy  while  on  shore, 
shall  be  punished  in  the  same  manner  as  if  they  had  been  committed  at 
sea." 

The  74th  Article  of  War  provides  that,  except  In  time  of  war,  the 
mihtary  authorities  shall,  upon  apphcation  duly  made,  deliver  to  the 
civil  authorities  any  person  subject  to  military  law  who  Is  charged  with 
violating  the  civil  law. 

In  6  C.  J.  S.  425,  Section  38,  the  author  says: 

"In  time  of  war  all  offenses  committed  by  soldiers  are  cogniz- 
able by  courts-martial  or  military  commissions,  and,  if  the  civil 
courts  in  time  of  war  try  and  punish  such  offenders,  it  is  because 
they  are  peimitted  to  do  so  as  a  matter  of  comity  or  expediency. 
However,  military  courts  do  not  have  exclusive  jurisdiction,  even  in 
time  of  war,  over  offenses  against  state  laws  by  persons  in  the  mili- 
tary service.  The  articles  of  war  do  not  deprive  the  civil  courts, 
either  in  time  of  peace  or  war,  of  the  concurrent  jurisdiction  pre- 
viously vested  in  them  over  crimes  against  either  federal  or  state 
laws  committed  within  the  geographical  limits  of  the  United  States 
and  the  District  of  Columbia  by  persons  subject  to  mUitary  law, 
but  in  time  of  war  the  military  authorities  have  the  preference  in 
the  exercise  of  jurisdiction,  and,  if  this  preference  Is  to  be  waived 
in  favor  of  a  civil  court,  the  waiver  must  be  by  proper  authority," 

It  appears  to  be  the  settled  law  of  both  Federal  and  State  Courts 
that  civil  and  military  tribunals  exercise  concurrent  jurisdiction  over  the 
soldiers  and  sailors  in  times  of  war,  but  that  the  military  authorities  have 
the  preference  in  exercise  of  jurisdiction,  which  jurisdiction  may  be  exer- 
cised to  the  exclusion  of  the  civil  courts  if  the  military  authorities  so 
choose. 

When  a  member  of  the  armed  forces  has  been  arrested  by  civilian 
authorities  for  the  commission  of  an  offense  against  the  civil  law,  the 
proper  procedure  to  be  followed  would  be: 

(a>  When  the  arrest  has  been  made  for  the  commission  of  some 
misdemeanor,  the  soldier  or  sailor  should  be  immediately  delivered  up 
to  the  military  or  shore  police  in  that  community,  together  with  evidence 
of  the  charges  against  him. 

Cb)  When  the  arrest  has  been  made  for  the  commission  of  a  felony 
and  the  nature  of  the  offense  is  such  that  the  State's  Prosecuting  Attor- 
ney desires  the  prosecution  of  the  person  in  the  State  Court,  contact 
should  be  Immediately  made  with  the  commanding  officer  of  the  person 
arrested,  and  application  duly  made  to  such  commanding  officer  for  leave 
to  prosecute  the  offender  in  the  State  Court.  Such  application  would,  of 
course,  be  accompanied  with  full  details  concerning  the  offense  committed 
by  the  arrested  person.  Should  the  commanding  officer  decline  to  grant 
the  application  of  the  prosecuting  attorney,  the  person  arrested  should 
be  Immediately  delivered  to  the  mihtary  authcHrities. 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  497 


PRELIMINARY  HEARING 

January  12,  1943. — 043-22. 

ARREST  WITHOUT  WARRANT 

QUESTION:  1.  Where  a  person  has  been  arrested  without  a  war- 
rant, charged  with  the  commission  of  a  crime  which  may  be  prosecuted 
upon  an  information  filed  by  the  prosecuting  attorney  of  tlie  court  having 
jurisdiction  of  the  offense  charged,  is  it  necessary  Uiat  a  preliminary 
examination  be  held  before  an  information  may  be  filed  and  the  accused 
brought  to  trial  thereunder? 

2.  Where  an  information  is  filed  and  the  accused  is  already  in  cus- 
tody, should  a  capias  be  issued? 

3.  If  the  answer  to  the  preceding  question  is  that  no  capias  is  nec- 
essary, and  no  warrant  or  commitment  tias  previously  been  issued,  under 
what  writ  or  authority  should  the  arrestii^  officer  hold  the  prisoner  or 
take  his  bail? 

To  Honorablt  Bryan  ^VtllU,  State  Auditor: 

In  the  absence  of  constitutional  or  statutory  provisions  requiring  it. 
a  preliminary  examination  and  a  commitment  or  binding  over  by  a  magis- 
trate is  not  necessary  before  the  filing  of  an  information  <31  C.  J.  628, 
Section  139).  It  is  also  the  general,  if  not  the  universal  rule,  in  the  ab- 
sence of  constitutional  or  statutory  requirement,  that  no  preliminary 
examination  or  commitment  or  binding  over  is  necessary  before  the  find- 
ing of  an  indictment  by  a  grand  jury  (27  Am.  Jur.  596.  section  13;  31  C.  J. 
576,  section  27).  There  is  no  such  constitutional  or  statutory  require- 
ment in  this  state. 

Under  Section  907.01,  Florida  Statutes,  1941,  no  capias  is  required 
to  be  issued  where  the  person  named  in  the  indictment  or  information 
is  in  custody,  or  at  large  on  bail,  for  the  offense  charged.  Since  the  only 
function  of  the  capias  in  a  criminal  case  is  to  enable  the  Court  to  acquire 
jurisdiction  over  the  person  of  the  accused,  by  bringing  him  before  it  to 
answer  the  charges  made  against  him;  where  the  accused  has  been  law- 
fully arrested,  without  a  warrant,  and  taken  before  the  Court  without 
unnecessary  delay,  or  where  the  accused  has  voluntarily  appeared  to 
the  clmrges  or  his  presence  is  secured  in  some  other  lawful  way,  there  Is 
no  necessity  for  a  capias  or  warrant  of  arrest  f22  C.  J.  468,  section  316). 

As  the  second  question  has  been  answered  in  the  negative,  it  becomes 
necessary  that  we  consider  and  answer  the  third  question.  Under  Sec- 
tion 907.01  Florida  Statutes,  1941  aforesaid,  the  Judge  of  the  Court,  upon 
the  filing  of  an  indictment  or  information  is  required  to  "indicate  the 
unount  of  bail,  if  the  offense  is  bailable."  which  amount  is  required  to  tie 
endorsed  upon  the  capias  if  one  is  to  be  issued.  Although  the  amount  of 
the  ball  is  required  to  be  endorsed  upon  the  capias,  if  one  is  issued,  no 
method  for  the  said  indication  of  bail  by  the  Judge  is  provided  by  the 
statutes;  this  being  true,  the  better  method  would  probably  be  to  indicate 
the  amoimt  of  the  bail  by  an  order,  either  contained  In  the  minutes  of 
the  Court  or  by  separate  orders.  No  capias  or  warrant  being  required  in 
order  to  hold  the  accused  already  in  custody  to  trial,  the  logical  and  neces- 
sary conclusion  follows  that  the  Court  has  jurisdiction  to  make  provision 
for  holding  said  accused  for  trial  by  proper  commitment  or  process  other 
than  a  capias  or  warrant.  The  better  practice  would  seem  to  be  for  the 
Court  to  indicate  the  amount  of  ball,  if  the  offense  is  bailable,  and  pro- 
vide for  the  commitment  of  the  accused  if  bail  is  not  promptly  furnished. 
The  Court  might  by  the  same  order  indicate  the  amount  of  ball  and  di- 
rect issuance  of  a  commitment  in  case  bail  is  not  promptly  furnished. 
The  Clerk  of  the  Court,  pursuant  to  the  order  aforesaid,  would  issue  said 
commitment,  which  would  provide  the  Sheriff  with  process  for  the  holding 
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of  the  accused  and  basis  upon  which  proper  sheriff's  charges  may  be 
made.     (See  22  C.  J.  510,  section  349 J 

You  are,  therefore,  advised,  pursuant  to  the  above  mentioned  authori- 
ties, that: 

1.  It  is  not  necessary  that  a  preliminary  examination  be  held  before 
an  information  may  be  filed;  however  where  the  accused  Is  in  custody  an 
information  must  be  filed  promptly,  otherwise  a  preliminary  examination 
would  be  required  in  order  to  comply  with  constitutional  requirements. 

2.  No  capias  should  be  issued  upon  an  information  filed  when  the 
accused  is  already  in  custody  or  at  lai^e  on  ball. 

3.  Where  an  information  is  filed  against  an  accused  already  in  cus- 
tody the  Court  should  forthwith,  by  proper  order,  indicate  the  amount  of 
bail  to  be  required -and  direct  the  issuance  of  a  proper  commitment  in  case 
bail  is  not  promptly  furnished.  This  commitment  will  provide  the  Sheriff 
with  process  for  holding  the  accused  and  form  a  basis  upon  which  proper 
sheriB's  charges  may  be  made. 

April  7,  1943.— 043-98. 

STATE  EMPLOYEES— WITNESS  AND  MILEAGE  FEES 

QUESTION:  Certain  undercover  men  for  the  Beverage  Department 
appeared  as  witnesses  in  a  criminal  case  in  the  Circuit  Court  of  Manatee 
County  and  were  paid  $2.00  per  diem  and  400  miles.  As  state  employees 
are  they  entitled  to  this  fee? 

To  Boiiorable  Ive$vn  Lionel,  Cleric  of  the  CireuU  Court,  Manatee  County, 
Bradentonj  Florida: 

Under  Subparagraph  (4)  of  Section  902.19,  Florida  Statutes,  1941, 
it  is  provided  that  no  law  enforcement  officer  is  entitled  to  any  witness 
fees  or  mileage  when  he  is  summoned  to  testify  in  any  court  sitting  in 
the  county  in  which  he  holds  office,  is  employed,  had  been  employed 
there,  or  has  his  residence.  Otherwise,  there  is  no  limitation.  You  did 
not  state  whether  any  of  the  employees  mentioned  held  office  in  that  par- 
ticular county  or  had  his  residence  there.  If  any  one  of  these  conditions 
is  applicable  the  fee  and  mileage  would  not  be  collectible. 

INDICTMENT  AND  INFORMATION 

November  23,  1944. — 044-334. 

SECOND  OR  SUBSEQUENT  OFFENSES — HOW  PROSECUTED 

QUESTION:  Has  the  Prosecuting  Attorney  of  the  Coimty  Court  of 
DeSoto  County,  Florida,  authority  under  Section  775.11,  Florida  Statutes, 
1941,  to  file  an  information  charging  a  person  as  a  second  or  subsequent 
offender  under  the  provisions  of  Sections  775.09  and  775.10,  Florida  Stat- 
utes, 1941? 

To  Ilonorahle  M.  A.  Boain,  County  Protecuiinff  Attotnty,  Arcadia,  Florida; 

Sections  775.09-775.11,  supra,  were  originally  enacted  as  Chapter 
12022,  Acts  of  1927,  These  sections  provide  for  prosecution  of  second  and 
subsequent  felony  offenders  by  information  but  not  by  indictment.  At 
the  time  this  law  was  enacted,  prosecutions  for  felonies  by  information 
obtained  only  in  the  Criminal  Court  of  Record,  and  such  prosecutions  were 
by  indictment  only  tn  the  Circuit  Court,  Subsequently,  at  the  general  elec- 
tion in  1934.  Section  10,  Declaration  of  Rights  of  the  Florida  Constitution 
was  amended  to  provide  for  prosecution  by  information  in  the  Circuit 
Courts.  Under  Section  18,  Article  V  of  the  Florida  Constitution,  County 
Courts  have  trial  jurisdiction  of  misdemeanot^  only. 
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It  would  appear  by  reason  of  the  above  that  when  Section  775.11  was 
enacted,  the  Legislature  intended  this  Act  to  apply  to  Criminal  Courts  of 
Record,  and  that  the  term  contained  therein,  "prosecuting  attorney  of 
the  county,"  referred  to  the  County  Solicitor  of  that  Court  who  Is  also 
designated  as  "prosecuting  attorney"  by  Section  27  of  Article  V,  Constitu- 
tion of  Florida. 

It  may  be,  however,  that  the  Supreme  Court  of  Florida  would  con- 
strue this  law  as  being  applicable  to  Circuit  Courts,  In  view  of  the  fact 
that  criminal  cases  may  now  be  prosecuted  in  such  courts  upon  infomm- 
tion.  If  such  a  construction  is  placed  upon  this  law,  it  would  of  course 
be  the  duty  of  the  State  Attorney  to  file  the  information  charsing  the 
second  or  subsequent  offense.  I  am  unable  to  And  where  the  Supreme 
Coiut  of  Florida  has  ever  passed  upon  the  instant  Question. 

In  view  of  the  fact  that  this  Act  is  applicable  to  felonies  only,  and 
Coimty  Courts  have  no  jurisdiction  in  felony  cases,  certainly  the  Prosecut- 
ing Attorney  of  a  County  Court  would  not  be  authorized  to  file  an  informa- 
tion under  its  provisions.  I  am  therefore  of  the  opinion  that  your  ques- 
tion should  t>e  answered  in  the  negative. 

JUDGMENT  AND  SENTENCE 

October  15.  1943.— 043-293. 

PINE— ENFORCEMENT  OF  JXJDGMENT  ON  ABSENT  DEPENDANT 

QUESTION:  From  time  to  time  an  attorney  for  a  defendant  charged 
with  misdemeanor  who  has  been  released  on  bond  appears  for  the  de- 
fendant and  pleads  guilty  for  him.  the  defendant  not  being  present.  This 
is  done  with  the  consent  of  the  Court  and  In  some  instances  the  fine  Is 
not  paid.  What  is  the  correct  procedure  to  enforce  the  judgment  of  the 
Court  in  such  cases? 

To  Honorable  Bryan  WillU,  Statt  Avditor: 

I  wish  to  advise  that  under  Section  922.02,  Florida  Statutes,  1941,  a 
situation  of  this  kind  Is  covered  as  follows: 

"If  the  sentence  imposes  a  fine  with  or  without  imprisonment 
execution  may  be  issued  thereon  as  on  a  judgment  in  a  civil  execu- 
tion." 

I  might  add  that  I  think  the  practice  of  allowing  a  plea  of  guUty  for 
an  absent  defendant  is  a  bad  one  since  this  puts  the  Court  in  a  position 
whereby  it  can  only  reach  the  defendant  who  has  filed  a  plea  of  guilty 
by  an  execution  the  same  as  if  it  were  a  civil  case.  I  therefore  suggest 
that  it  be  discontinued. 

November  26,  1943.— 043-317. 
FINE— ENFORCEMENT  OF  JUDGMENT  ON  ABSENT  DEFENDANT 

QUESTION:  Are  methods  of  enforcement,  other  than  the  one  men- 
tioned in  the  opinion  of  the  Attorney  General  of  October  15,  1943  (page 
499),  available  where  a  plea  of  guilty  is  entered  by  an  attorney  and  a  fine 
imposed,  but  not  paid,  such  as  the  Issuance  of  a  commitment  under  Section 
922.01,  or,  the  forfeiture  of  the  bond  under  Section  903.26,  Florida  Stat- 
utes, 1941? 

To  Honorable  Bryan  WilUa,  State  Auditor: 

In  my  opinion  of  October  15,  1943,  I  held  that  under  Section  922.01, 
Florida  Statutes.  1941,  where  the  sentence  Imposes  a  fine,  with  or  without 
imprisonment,  an  execution  may  be  issued  thereon  as  on  a  Judgment  In 
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a  civil  action:  adding,  however,  that  I  thought  the  practice  of  allowing 
a  plea  of  ^ilty  by  an  absent  defendant  was  a  bad  one,  since  it  puts  the 
Court  in  a  position  where  it  can  only  reach  the  defendant  by  an  execu- 
tion as  in  a  civil  case. 

Sections  903.26  and  922.01,  Florida  Statutes,  1941,  bearing  upon  the 
above  question  should  be  read  in  connection  with  this  opinion. 

I  do  not  find  where  the  Supreme  Court  of  this  state  has  directly  passed 
upon  the  above  question,  in  so  many  words.  However,  I  do  find,  in  the 
case  of  Moore  vs.  Littlefleld,  Sheriff,  14  So.  2d.  902,  that  the  appellant 
was  tried  in  a  Justice  of  the  Peace  Court  In  Volusia  County,  Florida,  and 
convicted  of  the  offense  of  assault  and  battery  and  was  sentenced  to  pay 
a  fine  or  in  default  thereof  to  be  confined  in  the  County  Jail  of  Volusia 
County,  Florida,  for  six  months.  The  fine  and  costs  were  not  paid  and  a 
commitment  was  issued.  However,  the  defendant  escaped  before  he  had 
served  but  a  few  days  of  the  sentence  and  remained  at  large  until  more 
than  six  months  after  the  date  of  the  sentence.  When  apprehended  he 
contended  that,  since  his  sentence  was  for  a  period  of  six  months  only, 
it  had  expired  prior  to  his  rearrest,  and  that  he  could  not  then  be  con- 
fiBfed  In  the  county  jail  pursuant  to  that  sentence.  The  Supreme  Court 
did  not  agree  with  this  contention.  Apparently  the  Court  approved  the 
commitment  of  a  person  who  fails  to  pay  his  fine.  I  am.  therefore,  of  the 
opinion,  that  in  view  of  this  decision  and  the  further  fact  that  there 
are  alternative  methods  of  procedure,  where  a  fine  was  not  paid  after  a 
plea  of  guilty,  that  all  three  of  the  methods  prescribed  by  the  various 
statutes  are  available. 

EXECTTTION 

September  2,  1944. — 044-260. 

DEATH  WARRANT— EARLIEST  DATE  OF  ISSUANCE 

QUESTION:  What  is  the  earliest  time  that  the  Gfovernor  could 
issue  death  warrants  for  the  three  negroes  convicted  and  sentenced  to 
death  in  Oainesville  on  August  31st,  taking  into  consideration  the  time 
allowed  for  motion  for  a  new  trial  or  in  arrest  of  judgment,  time  for 
perfecting  an  appeal,  and  the  necessary  time  which  must  elapse  between 
the  date  the  warrants  are  issued  and  the  actual  date  of  execution? 

To  Hnnorahle  Spfusitrii  L.  HolJnnd.  Governor: 

Section  924.09,  F^oric^  Statutes.  1941,  allows  the  defendant  ninety 
days  within  which  to  appeal  after  the  judgment  or  sentence.     Section 

920.02  allows  four  days,  or  such  further  time  as  the  Court  will  allow,  not 
to  exceed  fifteen  days,  after  the  verdict  or  finding  of  the  Court,  within 
which  to  file  motion  for  a  new  trial,  which  now  includes  matter  which  prior 
to  the  Criminal  Procedure  Act  could  be  set  up  in  a  motion  in  arrest  of 
judgment,  A  Sunday  intervening,  the  four  days  would  be  extended  to  five 
days.  While  the  signing  of  the  death  warrant  within  those  periods  would 
undoubtedly  abbreviate  the  time  allowed  by  the  statutes  for  an  appeal  or 
motion,  there  is  another  statute.  Section  922.06,  which  I  ttiink  is  con- 
trolling. In  effect,  that  section  says  that  nothing  other  than  a  stay  by 
the  Governor  or  the  filing  of  an  appeal  by  the  defendant  may  suspend 
or  stay  the  execution  of  the  death  sentence. 

Section  922.09  prohibits  the  execution  of  the  death  sentence  until  the 
Sheriff  has  delivered  to  the  Governor  a  certified  copy  of  the  whole  record 
of  the  conviction  and  sentence  which  the  statute  requires  the  Clerk  to 
prepare  as  soon  as  possible. 

Strictly  speaking,  the  statutes  fix  no  time  which  must  elapse  between 
the  date  of  the  warrant  and  the  date  of  actual  execution.  Section  922.11 
requiring  the  sentenced  defendant  to  be  kept  securely  in  or  adjacent  to 
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the  permanent  death  chamber  not  less  than  five  days  prior  to  the  week 
of  execution,  in  my  opinion,  reauires  only  that  the  week  selected  lor 
execution  be  such  week,  beglnninff  with  Monday,  as  will  permit  the  de- 
fendant to  be  kept  In  such  place  for  the  statutory  five  days.  There  is 
nothing  in  the  statute  requiring  those  five  days  to  begin  after  the  signing 
of  the  death  warrant  and  all  that  the  statute  requires  is  that  the  prisoner 
be  in  or  adjacent  to  such  chamber  for  at  least  the  five  days  prior  to  the 
week  of  execution. 

Summarizing,  it  is  my  opinion  that  in  issuing  the  death  warrant  under 
our  statutes,  the  Governor  may  disregard  the  time  allowed  for  motion  for 
new  trial  and  for  appeal;  he  may  issue  the  death  warrant  for  a  defendant 
sentenced  to  death  as  soon  as  he  has  received  from  the  Sheriff  a  certified 
copy  of  the  whole  record  of  the  conviction  and  sentence  required  by  Sec- 
tion 922.09;  and  he  may  fix,  as  the  week  for  the  execution,  any  week  be- 
ginning with  a  Monday  provided  the  prisoner  shall  have  been  confined 
in  or  adjacent  to  the  death  chamber  for  the  five  days  prior  to  the  Monday 
of  such  week. 

APPEALS 

November  22,  1944. — 044-326. 

TERM  OP  IMPRISONMENT— TIME  OF  BEGINNING 

QUESTION:  1.  Does  the  term  of  imprisonment  of  a  person  sen- 
tenced to  the  Florida  State  Prison  begin  to  run  from  the  date  he  is  placed 
in  the  county  jail  under  a  commitment  awaiting  transfer  to  the  State 
Prison? 

2.  Should  a  state  prisoner  be  given  credit  for  time  served  In  the 
county  jail  after  conviction,  pending  the  determination  of  his  appeal  to 
an  appellate  court? 

To  Honorable  S.  L.  Wnltera.  Chief  Clerk,  Pritan  Divition, 

DfptirtTnt^nt  nf  Agi^nlhirp : 

The  length  of  the  term  of  imprisonment  is  fixed  by  the  Court  in  the 
judgment  and  sentence.  The  place  of  imprisonment  is  fixed  by  law  the 
State  Prison,  and  therefore  a  sentence  to  the  State  Prison  can  be 
executed  only  by  confinement  in  such  prison.  The  period  of  imprisonment 
begins  to  run  from  the  date  the  prisoner  is  received  at  the  State  Prison, 
and  continues  to  run  so  long  as  he  remains  there,  until  the  sentence  Im- 
posed by  the  judgment  is  fully  satisfied.  Upon  an  appeal  being  taken, 
execution  of  sentence  is  stayed  and  suspended  by  law  and  the  defendant 
kept  in  custody  in  the  county  jail.  However,  he  may  at  his  option  serve 
his  sentence  in  the  State  Prison  during  the  pendency  of  the  appeal.  Sections 
924.14,  924.21  and  924.22,  Florida  Statutes.  1941. 

I  am  therefore  of  the  opinion  that  both  of  these  questions  should  be 
answered  in  the  negative. 


SEARCH  WARRANTS 

November  29,  1944. — 044-331. 

AUTHORITY  OP  MUNICIPAL  JUDGE  TO  ISSUE 

QUESTION:  Does  the  Municipal  Judge  of  the  City  of  Marianna. 
Plorida,  have  authority  by  reason  of  any  special  law  pertaining  to  such 
city  or  under  the  general  law,  to  issue  search  warrants  in  connection  with 
violations  of  the  State  Beverage  Law  to  search  places  situated  within 
the  corporate  limits  of  such  city? 
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To  Uanorahle  E.  W.  Srurboravgh,  Director,  State  Beverage  Department : 

An  examination  of  the  special  laws  relating  to  the  aforesaid  City 
of  Mariarma,  such  laws  being  the  Charter  of  that  City  (Chapter  21368, 
Special  Laws  of  Florida,  1941,  as  amended  by  Chapter  22384,  Special  Laws 
of  Florida.  1943),  reveals  no  provision  expressed  therein  which  could  be 
construed  as  giving  the  Municipal  Judge  of  such  city  the  authority  about 
which  you  inquire. 

With  respect  to  that  part  of  your  inquiry  concerned  with  the  general 
law,  Section  933.01.  Florida  Statutes,  1941,  defines  the  persons  competent 
to  issue  search  warrants  and  fails  to  designate  Municipal  Judges,  In  this 
regard  the  Supreme  Court  of  Florida  held  in  Hart  v.  State,  103  So.  633, 
that 

"No  officer  other  than  those  enumerated  ....  has  power  to  issue 
a  search  warrant,  and  any  attempt  to  do  so  by  any  other  person  is 
....  In  violation  of  section  22  of  the  Declaration  of  Rights  of  the 
Constitution  of  Florida." 

Based  upon  the  foregoing,  I  am  of  the  opinion  that  the  question  must 
be  answered  in  the  negative,  and  it  is  respectfully  suggested  that  your 
Department  should  not  request  the  Municipal  Judge  of  the  City  of 
Marianna  to  issue  any  search  warrants. 

Returned  herewith  is  your  copy  of  the  Charter  of  the  City  of 
Marianna. 

COURTS  OF  COUNTY  JUDGES  AND  JUSTICES  OF  THE  PEACE 

September  23.  1944.— 044-295. 

ARREST    WITHOUT    WARRANT— TRIAL    WITHOtfT    ISSUANCE 

OF  WARItANT 

QUESTION;  May  a  person  lawfully  arrested  without  a  warrant  be 
brought  to  trial  and  tried,  in-  the  County  Judge's  Court,  without  the 
Issuance  of  a  warrant? 

To  Bonorable  John  T.  Rote,  Jr.,  County  Judge,  Punta  Oorda,  Florida: 

On  October  21.  1941  (1941-42  Biennial  Report  29).  this  office  rendered 
an  opinion  upon  this  same  question  where  a  person  lawfully  arrested 
without  warrant  by  a  State  Highway  Patrolman  was  turned  over  to  the 
Sheriff  under  Section  321,05,  Florida  Statutes,  1941.  In  this  opinion  it  was 
held  that  no  warrant  was  necessary.  I  am  without  knowledge  as  to  the 
holdings  of  our  Circuit  Judges  upon  this  question;  and  as  far  as  I  am 
informed  there  is  no  immediate  prospect  of  a  test  case  upon  this  quesiion 
in  the  Supreme  Court. 

■   In  the  opinion  of  October  21,  1941,  this  ofCice  held  that, 

When  a  State  Patrol  Officer  duly  makes  an  arrest  without  a 
warrant,  it  is  not  necessary  for  a  warrant,  to  be  sworn  out  inasmuch 
as  the  prisoner  is  in  the  custody  of  the  law  and  there  is  no  occasion 
for  a  further  arrest  pursuant  to  a  warrant.  The  law  stated  in 
Corpus  Juris  that  appears  applicable  to  this  situation  is  as  follows: 
"Although  where  one  is  arrested  and  brought  before  a  magis- 
trate without  a  warrant,  nothing  further  is  required  to  give  him 
jurisdiction,  since,  being  already  in  custody,  there  is  no  reason  to 
issue  a  warrant  for  his  apprehension,  yet  a  written  complaint  or 
information  against  defendant  setting  out  his  offense  is  generally 
Just  as  necessary  in  such  a  case  as  in  any  other."  (16  CJ.  (Criminal 
Law.  Section  495). 

Under  this  rule  it  would  seem  necessary  for  the  State  Patrol 
Officer  to  make  an  affidavit  or  written  complaint  stating  the  charges 
against  the  person  arrested. 
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It  is  not  necessary  for  a  warrant  to  be  sworn  out  when  the  State 
Patrol  Officer  accepts  a  bond  from  the  prisoner  and  delivers  the 
bond  instead  of  the  prisoner. 

In  addition  to  what  was  said  in  the  above  quoted  portion  of  the 
opinion  of  October  21,  1941,  I  wish  to  call  your  attention  to  certain  pro- 
visions in  Chapter  937,  Florida  Statutes,  1941.  Complaint  may  be  made  to 
the  County  Judge  or  Justice  of  the  Peace  by  affidavit  (Section  937.02, 
Florida  Statutes,  1941) ,  and  when  the  accused  is  brought  before  the  County 
Judge  or  Justice  of  the  Peace  by  warrant  (Section  937.03,  Florida  Statutes, 
1941),  or  otherwise,  if  no  warrant  has  been  issued,  the  charges  made 
against  him.  as  stated  in  the  complaint  by  affidavit,  or  In  the  warrant, 
shall  be  distinctly  read  to  him  and  he  may  plead  thereto  (Section  937.05. 
Florida  Statutes,  1941).  Section  937.05  permits  trial  upon  the  complaint 
by  affidavit  or  upon  the  warrant  if  one  be  issued. 

In  the  case  of  State  ex  rel.,  Oliver  vs.  Moorehead,  Sheriff,  151  Pla. 
845,  10  So.  2d  576,  one  Don  Oliver  "was  convicted  on  a  charge  made  in  an 
affidavit  filed  against  him"  in  the  County  Judge's  Court  of  Marlon 
County.  Florida. 

In  the  light  of  the  above  mentioned  authorities  I  am  of  the  opinion 
that  the  main  purpose  of  a  warrant  is  to  acquire  custody  of  the  accused, 
and  that  where  he  is  in  custody  no  warrant  is  necessary;  that  where  the 
Sheriff,  or  any  other  officer,  lawfully  takes  the  accused  into  custody  with- 
out a  warrant,  that  no  warrant  need  be  issued,  although  complaint  by 
affidavit  should  be  made  by  the  officer;  and  that  the  accused  may  law- 
fully be  held  and  lawfully  tried  upon  the  charge  made  in  the  affidavit. 
Commitment  may  be  issued  or  bond  required  of  the  accused  in  like  manner 
as  where  the  accused  is  brought  before  the  Judge  pursuant  to  a  warrant, 

COSTS  AND  FEES 

January  31,  1944. — 044-39. 

BASTARDY  PROCEEDINGS 

QUESTION:  Who  should  pay  costs  in  bastardy  proceedings,  under 
Chapter  742,  Florida  Statutes,  1941,  and  is  a  deposit  for  costs  required  as 
provided  by  Section  939.16? 

To  Honorable  Bryan  M'i/to,  State  Auditor: 

Section  939.16  is  applicable  only  to  criminal  proceedings  and  a 
bastardy  proceeding  is  what  is  known  as  a  quasi  criminal  proceeding, 
and  becomes  a  civil  action  when  it  reaches  the  Circuit  Court.  (State  v. 
Rowe,  89  Pla.  128  So.  7). 

When  in  the  Justice  of  the  Peace  Court,  the  matter  of  costs  is.  I  be- 
lieve, ruled  by  Section  81.26,  Florida  Statutes,  1941.  It  is  the  practice  to 
require  a  deposit  for  costs  in  lieu  of  the  security  described  In  the  statute. 

The  practice  in  reference  to  costs  in  civil  proceedings  in  the  Circuit 
Court  is  to  require  a  deposit  in  a  fixed  sum  which  covers  all  costs. 

I  have  been  unable  to  find  any  statute  that  varies  from  or  affects  the 
practices  above  outlined  or  authorizes  the  charging  of  costs  to  the  county, 
although  suggestions  looltifig  to  this  change  have  been  mentioned  by 
Circuit  Judges  when  assembled  in  their  convention. 

EXECUTIVE  CLEMENCY 

Jiine  24,  1944.— 044-188. 

PARDON  BOARD— AUTHORITY  TO  COMMUTE  SENTENCES 

QUESmON:  Where  the  Judgment  and  sentence  in  a  criminal  case 
Imposes  the  punishment  of  imprisonment,  is  the  State  Pardon  Board  em- 
powered to  commute  such  punishment  to  a  fine  or  fine  and  costs? 
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To  the  State  Board  of  Pardon*: 

The  power  of  the  State  Pardon  Board  to  commute  punishment  is 
derived  under  Section  12,  Article  IV  of  the  Constitution  of  the  State  of 
Florida,  reading  as  follows: 

"Section  12.  The  Governor,  Secretary  of  State,  Comptroller, 
Attorney  General,  and  Commissioner  of  Agriculture,  or  a  major 
part  of  them,  of  whom  the  Governor  shall  be  one,  may  upon  such 
conditions,  and  with  such  limitations  and  restrictions  as  they  may 
deem  proper  ,  .  .  commute  punishment  .  .  .  after  conviction,  in  all 
cases  except  treason  and  impeachment  subject  to  such  regulations  as 
may  be  prescribed  by  law  relative  to  the  manner  of  applying  for 
pardons."     (Emphasis  supplied). 

The  term  "commute  punishment"  in  Section  12,  Article  IV  of  the 
Constitution,  is  unrestricted  by  any  language  denoting  a  limitation  upon 
the  power  conferred  thereby.  I  am  unable  to  And  any  decision  of  the 
Supreme  Court  of  Florida  amplifying  the  meaning  of  this  term  by  particu- 
larizing as  to  its  applicability.  In  the  case  of  Ex  Parte  White,  131  Fla,  83, 
178  So.  876,  the  Supreme  Court  of  Florida,  in  discussing  this  section  of  the 
Constitution,  said : 

"The  quoted  provision  of  the  Constitution  clothes  the  Board  of 
Pardons  with  broad  and  wide  discretion  tn  .  .  .  commotinK  punish- 
ments, .  .  .  (Emphasis  supplied). 

I  am  also  unable  to  find  any  direct  authority  bearing  upon  this 
specific  question,  or  court  decision  from  any  jurisdiction  relating  thereto. 
Commutation  of  punishment  has  been  defined  by  law  as  "substituting  a 
lesser  amount  or  lesser  grade  of  punishment  for  a  greater  punishment, 
both  of  which  are  known  to  the  law." 

In  this  state  we  have  three  usual  grades  of  punishment  in  criminal 
cases,  i.  e.  (1>  capital  punishment,  (2)  imprisonment,  and  (3)  flne  or  fine 
and  costs. 

I  am  advised  that  it  ha.s  been  for  many  years  the  practice  of  the 
State  Pardon  Board  in  exercising  its  constitutional  power  to  commute 
punishment,  to  substitute  imprisonment  for  capital  punishment,  and  flne 
or  flne  and  costs  for  imprisoimcLent.  I  am  also  advised  that  this  action  of 
the  Board  has  been  in  accordance  with  opinions  of  former  Attorneys 
General.    However,  I  am  unable  to  find  such  opinions. 

The  authorities  are  practically  unanimous  in  holding  that  the  right 
to  commute  punishment  includes  the  right  to  substitute  punishment  of 
imprisonment  for  capital  punishment,  although  they  are  silent  as  to 
whether  or  not  it  includes  the  right  to  substitute  a  flne  or  fines  and  costs 
for  imprisonment.  The  latter  is  analogous  to  tlie  former,  as  both  are 
the  substitution  of  a  different  and  lesser  grade  of  punishment  for  a  greater 
grade  of  punishment. 

In  view  of  the  fact  that  the  constitutional  term  "commute  punish- 
ment" is  uruestricted  by  any  limitation,  and  'tliat  the  Supreme  Court  of 
Florida  has  said  that  broad  and  wide  discretion  obtains  thereunder,  and 
talcing  into  consideration  the  analogy  of  this  question  to  the  unanimity 
of  authorities  holding  that  imprisonment  may  be  substituted  for  capital 
punishment.  I  am  of  the  opinion  that  the  State  Pardon  Board  Is  em- 
powered under  Section  12,  Article  rv  of  the  Constitution  of  the  State  of 
Florida,  to  commute  punishment  of  imprisonment  to  punishment  of  a 
flne  or  fine  and  costs,  but  only  in  those  criminal  cases  where  punishment 
by  flne  or  flne  and  costs  couJd  have  been  imposed  by  the  trial  court  in 
the  first  instance.  This  is  applicable  to  both  imprisonment  in  the  County 
Jail  and  State  Prison. 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  505 


In  view  of  the  absence  of  direct  legal  authority  on  this  question,  I 
mention  that  It  is  a  matter  affecting  the  constitutional  powers  and  duties 
of  the  Governor,  upon  which  he  may  require  an  advisory  opinion  from  the 
Supreme  Court  of  Florida  in  the  event  that  the  State  Pardon  Board  pre- 
fers to  act  with  an  abundance  of  caution. 

PARDONS 

March  24,  1943.— 043-85. 

CONDITIONAL  RELEASES;  RESTORATION;  SUPERVISION 

QUESTION:  1.  After  the  Pardon  Board  has  granted  a  conditional 
release  from  prison  with  no  set  time  for  the  expiration  of  the  release  period, 
has  it  the  authority  to  issue  an  order  setting  up  a  time  certain  for  the 
conclusion  of  the  release  period? 

2.  Has  the  Pardon  Board  the  authority  under  the  law,  if  such  a  new 
order  can  be  entered,  to  designate  the  Parole  Commission  as  the  super- 
visory body? 

3.  Can  the  Pardon  Board  issue  an  order  restoring  to  an  individual. 
previously  on  parole,  the  right  to  vote  and  the  other  citizen  rights  taken 
away  from  him  upon  his  being  convicted  of  a  felony  without  granting  a 
full  pardon  in  the  case? 

To  Honorable  FraneU  B,  Bridffes,  Jr.,  Chairman,  Florida  Parol*  CommUtion: 

1.  The  answer  to  this  question,  in  my  opinion,  is  in  the  affirmative. 
A  conditional  pardon,  in  case  of  a  condition  precedent,  does  not  take 
effect,  and,  m  case  of  a  condition  subsequent,  becomes  void,  on  violation 
or  failure  to  perform  the  conditions  thereof;  State  v.  Home,  52  Pla.  125, 
42  So.  388;  7  L.R.A.  (N.S.>  719;  Alvarez  v.  State,  50  Pla.  24,  39  So.  481. 
Under  authority  of  Section  12,  Article  IV,  Florida  Constitution,  the  Pardon 
Board  has  the  authority  and  right  to  issue  an  order  setting  a  date  when 
such  conditions  shall  be  released  and  terminated,  which  order  will  have 
the  effect  of  granting  a  full  pardon. 

2.  In  my  opinion  the  answer  to  this  question  is  in  the  negative.  The 
same  is  partly  answered  by  the  answer  to  the  preceding  question.  The 
Pardon  Board  Is  also  bound  by  the  conditions  of  the  pardon,  and,  on  its 
being  accepted  by  the  prisoner,  has  no  authority  to  impose  a  further  con- 
dition or  provision  for  supervision  on  terminating  said  conditions;  Alvarez 
v.  State,  supra. 

3.  This  question,  in  my  opinion,  should  be  answered  in  the  affirma- 
tive. While  civil  rights  are  forfeited  by  law  when  one  is  convicted  of  a 
felony,  on  full  pardon  being  granted  it  blots  out  existence  of  the  guilt,  re- 
moves all  that  Is  left  of  the  consequences  of  a  conviction  including  dis- 
ability, and  restores  all  of  his  civil  rights:  Singleton  v.  State,  38Fla.  297,  21 
So.  21.  Thus,  the  restoration  of  civil  rights  follows  as  a  consequence  of 
the  granting  of  a  full  pardon.  Under  the  general  rule  that  a  pardon  should 
be  construed  most  strictly  against  the  State  and  most  Uberally  in  favor  of 
the  person  pardoned,  it  is  my  opinion  that  an  order  of  the  Pardon  Board 
restoring  civil  rights  to  a  prisoner  must  be  considered  as  a  full  pardon. 
However,  it  Is  within  the  authority  of  the  Pardon  Board  to  issue  an  order 
restoring  to  an  individual  only  the  right  to  vote  and  other  citizen  rights, 
but  the  limited  scope  of  such  order  should  be  specifically  stated  and 
clearly  made  to  appear. 


CHAPTER  XXXVII 
CORRECTIONAL  SYSTEM 

PAROLE 

August  13,  1943.— 043-205.     See  043-85. 

CIVIL  RIGHTS— RESTORATION 

QUESTION :  Can  the  Pardon  Board  legally  grant  a  partial  or  limited 
pardon  by  restoring  only  civil  and  political  rights  as  distinguished  from 
a  luU  pardon  which  not  only  removes  all  disabilities  resulting  from  con- 
viction but  blots  out  the  crime  committed  as  well? 

To  Honorable  F  ranch  R.  Bridge  i.  Chairman,  Florida  Parole  Commie  lion: 

Section  12,  Article  IV,  Florida  Constitution,  provides  that  the  Pardon 
Board  "...  may  upon  such  conditions,  with  such  limitations  and  restric- 
tions as  they  may  deem  proper,  remit  fines  and  forfeitures,  commute 
punishment  and  grant  pardon  after  conviction  in  all  cases  except  treason 
and  impeachment,  subject  to  such  regulations  as  may  be  prescribed  by 
law  relative  to  the  manner  of  applying  for  pardons." 

In  ex  parte  White  131  Fla.  83,  178  So.  876,  the  Supreme  Court  of 
Florida,  in  construli^  said  constitutional  provision,  said: 

"The  power  and  authority  granted  by  the  people  to  the  Pardon 
Board  as  expressed,  supra.  Is  broad,  general,  and  without  limitation 
and  may  do  what  'they  may  deem  proper.'  " 

Under  this  construction  of  the  constitutional  powers  of  the  Pardon 
Board  it  is  my  opinion  that  said  Board  can  legally  grant  a  partial  or 
limited  pardon  with  restoration  of  civil  and  political  rights  only.  However, 
In  view  of  the  rule  that  any  pardon  is  construed  most  strictly  against  the 
States  and  most  liberally  in  favor  of  the  person  pardoned,  any  such 
pardon  should  be  most  specific  that  it  is  only  partial  or  limited,  and 
should  specifically  state  to  what  it  relates,  covers  and  restores. 

February  25,  1944. — 044-63. 

ELIGIBIIJTY  FOR  PAROLE— POWER  OF  COMMISSION 

QUESTION:  May  a  person  who  has  been  convicted  in  a  Court  of 
this  State  and  sentenced  to  a  term  of  years  to  run  concurrently  with  a 
sentence  imposed  by  a  Federal  Court,  be  paroled  under  State  Law  after 
serving  a  period  of  time  in  Federal  Prison  under  such  concurrent  sentences, 
equal  to  the  minimum  requirement  of  the  Florida  Parole  Law? 

To  Honorable  Joseph  Y.  Cheney,  Chairman,  Florid<i  Parole  Commission: 

The  pertinent  part  of  Section  947.16,  Florida  Statutes,  1941,  as  amended 

by  Section  13,  Chapter  21775,  Acts  of  1943,  reads  as  follows: 

"Eligibility  for  iiarole:  power  ol  conutiission. — Every  person  who 

has  been,  or  who  may  hereafter  be  convicted  of  a  felony  or  one  who 
has  been  convicted  of  one  or  more  misdemeanors  and  whose  sentence 
or  cumulative  sentences  total  twelve  months  or  more  and  confined 
in  a  jail  or  prison  io  this  State,  in  execution  of  the  judgment  of  the 
Court  thereof  and  who  has  served  not  less  than  six  months  of  such 
term,  and  in  cases  where  the  term  is  eighteen  months  or  less,  has 
served  not  less  than  one- third  of  his  term,  and  whose  prison  record 
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Is  good,  shall  be  eligible  for  conslderatton  by  the  Commission  for 
parole."     (Emphasis  supplied). 

Upon  first  thought  it  would  appear  that  the  language  of  Section 
12  supra  "and  confined  in  a  jail  or  prison  In  this  State"  answers  the  above 
question  in  the  negative,  and  that  such  persons  would  not  be  eligible  for 
parole.  However,  a  full  consideration  of  this  question  justifies  further 
inquiry. 

It  is  the  undisputed  intent  and  purpose  of  the  Florida  Parole  Law  to 
grant  paroles  to  all  persons  whose  conduct  while  in  prison  and  past  record 
justify  parole,  subject  to  certain  limitations.  The  nature  of  the  Florida 
Parole  Law  itself  requires  that  it  be  given  a  liberal  interpretation  In  order 
that  its  intent  and  purpose  may  be  accomplished,  and  in  placing  a  con- 
struction on  any  part  thereof,  the  entire  law  together  with  any  other 
applicable  State  Law  should  be  considered  in  pari  materia  therewmi. 

The  serving  of  such  state  sentence  concurrently  with  a  federal  sen- 
tence In  a  Federal  Prison  satisfies  the  Judgment  and  sentence  of  the  State 
Court  and  discharges  the  debt  to  society,  the  same  as  if  served  in  a  State 
Prison.  Predicated  upon  the  theory  that  two  things  equal  to  the  same 
thing  are  equal  to  each  other,  the  serving  of  a  concurrent  state  sentence 
in  a  Federal  Prison  Is  equivalent  to  serving  a  state  sentence  in  the  State 
Prison  within  the  meaning  of  the  Florida  Parole  Law.  Therefore,  the 
language  of  Section  12,  supra,  "and  confined  in  a  jail  or  prison  in  this 
State"  can  and  should  be  construed  to  mean  actually  serving  the  minimum 
requirement  of  a  state  sentence  according  to  law. 

To  answer  this  question  in  the  negative  would  partially  defeat  the 
intent  and  purpose  of  this  law.  and  deny  the  right  of  parole  to  that  class 
of  persona  serving  conciirrent  state  and  federal  sentences,  as  the  Federal 
Authorities  would  not  parole  a  person  knowing  that  he  would  be  appre- 
hended by  the  State  Authorities  and  imprisoned  in  the  SUte  Prison  for 
the  remainder  of  his  state  sentence. 

J.  am  therefore  of  the  opinion  that  the  question  presented  here 
should  be  answered  In  the  affirmative,  and  that  such  person  may  be 
granted  a  state  parole;  provided,  however,  that  he  or  she  Is  concurrently 
paroled  by  the  Federal  Authorities — this  latter  in  order  that  the  state 
parole  may  be  effective. 

May  10,  1944.— 044-147. 

FINE— PAYMENT  PRIOR  TO  PAROLE 

QUESTION:  1.  Does  the  granting  of  a  parole  to  a  state  prisoner 
automatically  suspend  payment  of  the  fine  imposed  upon  him? 

2.  If  such  fine  must  be  paid,  has  the  Parole  Commission  authority  to 
grant  a  parole  prior  to  its  payment? 

To  Honorable  Jo*«ph  Y,  CA«n«y,  Chaitmati,  Florida  Parole  Oommitiion : 

It  is  the  usual  practice  where  the  Court  Imposes  a  fine  to  also  impose 
alternative  punishment  of  a  term  of  Imprisonment  to  be  served  in  the 
event  of  default  in  payment  of  such  fine.  I  have  examined  a  copy  of  the 
judgment  and  sentence  rendered  against  said  prisoner  from  which  I  find 
that  the  Court  sentenced  him  to  serve  ten  years  and  pay  a  fine  of  ten 
thousand  dollars,  but  failed  to  Impose  alternate  punishment  of  a  term 
of  years  to  be  served  by  him  In  the  event  of  default  In  the  payment  of 
such  fine. 

Hie  exclusive  power  to  remit  fines  and  grant  pardons  is  vested  in  the 
State  Pardon  Board,  and  a  full  and  complete  pardon  granted  by  that 
Board  removes  all  penalties  and  disabilities,  and  restores  an  individual 
to  all  his  civil  rights,  with  the  exception  that  It  does  not  restore  offices 
forfeited  or  property  or  interest  vested  in  others  as  a  consequence  of  the 
judgment  of  conviction. 
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The  Parole  Commission  has  no  authority  to  remit  fines  or  grant  any 
form  of  clemency  having  the  effect  of  a  remission  of  any  fine  imposed  by 
virtue  of  a  judgment  of  conviction.  However,  the  Parole  Commission  In 
its  discretion  could  require  the  payment  of  a  fine  as  a  condition  for  the 
ex&nUng  of  a  parole  in  any  case. 

I  am  therefore  of  the  opinion  that  the  granting  of  a  parole  by  the 
Florida  Parole  Commission  does  not  suspend  pajrment  of  the  fine  imposed 
by  virtue  of  the  judgment  of  conviction,  and  further,  that  it  is  not  neces- 
sary that  such  fine  be  paid  before  a  parole  is  granted  by  the  Commission. 

May  10,  1944.— 044-146. 

STATE  BOARD  OP  PARDONS— POWER  TO  REVOKE  PAROLES 

QUESTION:  May  the  State  Board  of  Pardons  revoke  a  parole  after 
the  expiration  of  a  period  of  time  equal  to  the  length  of  the  sentence  im- 
posed upon  such  parolee? 

To  Honorable  J,  R.  MeChira,  S/teratarg,  State  Board  of  Pardont: 

The  judgment  and  sentence  of  the  trial  court  fixes  the  length  of  the 
period  to  be  served  by  one  convicted  of  crime,  but  the  law  fixes  the  be- 
ginning and  ending  of  such  period  to  be  the  time  actually  served  in  the 
State  Prison,  Where  a  prisoner  accepts  a  parole  or  conditional  pardon, 
he  accepts  it  subject  to  all  its  valid  conditions  and  limitations,  and  will  be 
held  bound  to  a  compliance  therewith. 

I  note  that  the  State  Board  of  Pardons  reserves  the  right  to  revofee  a 
parole  or  conditional  pardon  in  its  discretion. 

The  right  of  the  State  Board  of  Pardons  ta  revoke  a  parole  or  con- 
ditional pardon  after  the  expiration  of  a  period  of  time  equal  to  the  length 
of  the  sentence  imposed  has  been  upheld  by  the  Supreme  Court  of  Florida 
in  the  case  of  State  ex  rel.  Brown  v.  Mayo,  171  So.  822,  and  cases  prior 
thereto,  and  I  am  unable  to  find  where  this  decision  has  been  overruled. 

I  am  therefore  of  the  opinion  that  the  State  Board  of  Pardons  has 
the  right  to  revoke  a  parole  or  conditional  pardon  after  the  expiration  of 
a  period  of  time  equal  to  the  length  of  the  sentence  imposed  upon  the 
prisoner. 

March  9.  1943.— 043-68. 

UNIFORM  EXTRADITION  ACT 

QUESTION:  1.  Do  the  provisions  of  an  interstate  compact  as  au- 
thorized by  Chapter  20455,  Acts  of  1941,  the  Uniform  Act  for  Out-of -State 
Parolee  Supervision,  (Section  949.07,  Florida  Statutes,  1941)  supersede  the 
provisions  of  Section  10,  Chapter  20460,  Acts  of  1941,  the  Uniform  Inter- 
state Extradition  Act  (Section  941.10,  Florida  Statutes,  1941),  which  re- 
quires that  an  arrested  person  be  tal^en  before  the  Judge  of  a  Court  of 
Record,  informed  of  his  rights,  etc.,  where  he  may  in  writing  waive  ex- 
tradition or  Indicate  his  intention  to  Institute  habeas  corpus? 

i.  Where  a  prisoner  accepts  parole,  one  of  the  conditions  of  which 
Is  that  he  will  waive  extradition  if  parole  Is  revoked,  and  he  is  recalled  from 
another  state,  are  such  waivers  binding  or  can  the  parolee  recant  from 
such  agreement? 

To  Bonorable  Francis  R.  Bridget,  Jr.,  Chairman,  Florida  Parole  Commisiion: 

1.  In  view  of  the  fact  that  both  laws  were  enacted  at  the  1941  L^s- 
lative  Session,  we  must  presume  that  the  Legislature  considered  each  act 
in  relation  to  the  other,  which  likewise  requires  that  they  be  construed  in 
pari  materia.   While  Chapter  20455  purports  to  deal  with  fugitives  from 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  509 


Justice  &cid  Chapter  20460  with  probationers  and  parolees,  it  has  been  held 
that  a  convict  whose  parole  has  been  revoked  is  a  fugitive  from  Justice 
within  the  meaning  of  Revised  Statutes,  Section  5728,  18  U.  6.  C,  A.  Section 
662,  even  though  he  entered  the  asylum  state  with  the  consent  of  the 
paroling  authorities,  and  Is  subject  to  return  to  the  demanding  state  by 
extradition  proceedings.  Ex  parte  Tenner,  128  Pac.  2d.  338:  78  A.  L.  R.  419; 
8  A.  L.  R.  SOS. 

SecUon  1,  Chapter  20455  (Section  949.07(3).  Florida  Statutes,  1941), 
provides  in  part:  "All  legal  requirements  to  obtain  extradition  of  fugitives 
from  Justice  are  hereby  expressly  waived  on  the  part  of  states  party  hereto, 
aa  to  such  person."  m  Ex  parte  Tenner,  supra,  which  involved  a  parolee 
retaken  under  an  interstate  pact  with  the  same  provision,  the  Catlfomia 
Court  said: 

"This  can  only  mean  that  states  which  are  parties  to  the  com- 
pact have  estabished  a  method  to  procure  the  return  of  parolees 
from  one  state  to  another,  which  is  entirely  Independent  of  the 
extradition  procedure.  ...  Of  course,  when  a  state  elects  to  use  the 
method  of  federal  jurisdiction,  and  in  so  doing  has  made  the  demand 
as  required  by  the  Constitution  and  Act  of  Congress,  the  federal  law 
applies  and  governs  the  procedure  of  return.  .  .  .  And  if  a  state  has 
elected  to  follow  the  federal  procedure  and  claim  the  constitutional 
guarantee,  the  fugitive,  of  course,  has  the  right  to  insist,  on  habeas 
corpus,  that  the  procedure  conform  to  the  federal  law.  Similarly, 
the  parolee  detained  under  the  Interstate  compact  has  the  right  to 
complain,  by  means  of  habeas  corpus,  if  that  law  is  not  complied 
with  by  the  authorities.  But  no  right  exists  on  the  part  of  the 
parolee  whose  parole  has  been  revoked  to  claim  that  he  may  only  be 
removed  by  the  method  of  his  choosing." 

It  Is  my  opinion  that  Section  1,  Chapter  204S5,  which  authorize 
the  interstate  compact,  is  not  In  conflict  with  and  does  not  supersede 
Section  10,  Chapter  20460:  but  rather  that  said  Acts  provide  alternate 
procedures  for  the  return  of  parolees.  However,  should  the  demanding 
state  proceed  or  elect  to  make  demand  for  the  return  of  the  parolee  under 
the  procedure  and  provisions  of  the  Extradition  Act,  then  all  requirements 
of  said  Act  should  be  compiled  with. 

2.  In  Puller  v.  State,  122  Ala.  32,  26  So.  146,  It  was  held  that  the 
parole  of  a  convict  is  In  the  nature  of  a  conditional  pardon.  A  parole,  like 
every  other  pardon,  Is  subject  to  acceptance  of  the  convict.  If  he  elects 
to  accept  the  parole,  and  avails  himself  of  the  liberty  it  confere,  he 
must  do  so  on  the  conditions  upon  which  It  was  granted  to  him. 

You  state  that  In  accepting  a  parole  a  Plorlda  prisoner  signs  a  written 
statement  or  agreement  tiiat  he  will  waive  extradition  in  the  event  he  is 
recalled  to  the  State.  The  rule  adhered  to  by  the  Florida  Courts  is  that  in 
accepting  a  conditional  pardon  the  prisoner  is  bound  by  all  of  its  con- 
ditions and  limitations,  and  Is  subject  to  summary  arrest  and  recommit- 
ment if  so  provided  therein.  Ex  parte  Alvarez.  50  Fla.  24,  39  So.  481: 
State  V.  Heme,  52  Pla.  125,  42  So.  388:  State  ex  rel.  Brown  v.  Mayo,  171  So. 
822;  State  ex  rel.  Morenco  v.  Mayo,  175  So.  806. 

In  accepting  a  parole  giving  him  liberty  beyond  the  State  of  Plorlda, 
a  prisoner  is  charged  with  knowledge  of  Chapter  20455,  which  expre^ly 
waives  the  requirements  of  extradition.  The  pertinent  parts  of  such 
Act  must  be  considered  as  conditions  of  his  parole,  and  by  his  acceptance 
thereof,  under  the  provisions  of  said  chapter,  he  may  summarily  be  retaken 
by  accredited  officers. 

In  Ex  parte  Tenner,  supra,  the  Callfomia  Court  had  twfore  tt  that 
section  of  the  Uniform  Out-of-State  Parole  Act  which  authorizes  summary 
parolee  arrest,  and  held  that,  "Once  having  elected  to  accept  parole,  the 
parolee  Is  bound  by  the  express  terms  of  his  conditional  release," 
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It  is  my  opinion  that  after  acceptance  of  parole  a  prisoner  cannot  in 
any  way  recant  from  or  avoid  the  conditions  of  his  parole,  or  the  pro- 
visions of  said  Chapter  20455. 

I  wish  to  advise  further  that  nothing  contained  in  either  of  the  laws 
discussed  can  operate  to  deprive  any  prisoner  of  his  constitutional  right 
to  petition  a  court  of  competent  jurisdiction  for  a  writ  of  habeas  corpus 
to  test  the  legality  of  his  detention. 

PROBATION 

March  17.  1943.— 043-77. 

COUNTY    PRISONERS— RELEASE   FOR   MILITARY    SERVICE 

QUESTION:    What  is  the  authority  of  a  trial  judge  to  release  county 

prisoners  for  service  in  the  armed  forces  of  the  United  States? 

To  Honorable  Ralph  DavU,  Secretary,  Bnard  of  Pardoiu: 

Such  practice  would  be  in  the  nature  of  a  "commutation  of  sentence," 
as  defined  in  Stone,  Sherift,  v.  Burch,  154  So.  128. 

Under  Chapter  948,  Florida  Statutes,  1941,  courts  may,  as  to  a  de- 
fendant found  guilty  upon  verdict  or  plea,  stay  or  suspend  the  imposition 
of  sentence  and  place  him  on  probation.  However,  "Unless  the  judgment 
of  the  court  was  void,  the  court  was  without  authority  to  vacate  the  same 
after  the  expiration  of  the  term  of  the  court  at  which  it  was  entered." 
Preston  v.  State,  117  Fla.  618.  158  So.  135. 

Section  12,  Article  IV.  Florida  Coi^titution.  provides  that  the  Pardon 
Board  may  "remit  fines  and  forfeitures,  commute  punishment  and  grant 
pardons  after  conviction,"  The  word  "conviction"  as  therein  used  in- 
cludes the  sentence  or  judgment  of  the  Court;  State  v.  Barnes,  4  So.  560, 
Ellis  V.  State,  129  So.  106.  The  power  to  grant  commutation  of  judgments 
and  sentences  is  vested  in  the  State  Board  of  Pardons.  Sawyer  v.  State, 
4  So.  2d  713. 

The  above  is  subject  to  the  estabUshed  rule  that:  "Prior  to  the  ad- 
journment of  the  term  or  other  time  fixed  in  which  the  cause  passes 
beyond  the  jurisdiction  of  the  court  and  becomes  final,  any  court  of  record 
has  full  control  of  its  judgments  or  decrees  and  can  set  them  aside  and 
reform  them  as  it  may  deem  right  and  legal.  The  rule  applies  to  civU 
and  criminal  cases  alike  and  may  be  eSected  on  the  Court's  own  motion 
or  on  being  advised  by  any  party  in  interest."  State  v.  Lake.  129  So.  827. 

However,  if  the  defendant  has  entered  upon  the  execution  of  a  valid 
sentence,  the  Court  cannot,  even  during  the  term  at  which  the  sentence 
was  rendered,  modify,  change,  revise  or  set  aside  such  sentence.  Tillman 
V.  State.  58  Pla.  113,  50  So.  675,  16  C.  J.,  p.  1314. 

It  is,  therefore,  my  opinion  that  if  the  defendant  has  entered  upon 
the  execution  of  a  valid  sentence  or  the  term  at  which  the  Judgment  of 
conviction  has  expired  or  been  adjourned,  the  trial  judge  has  no  authority 
to  release  a  county  prisoner  for  service  in  the  armed  forces  of  the  United 
States,  or  otherwise ;  and  if  any  such  release  or  commutation  of  sentence  is 
desired,  the  State  Board  of  Pardons  is  the  only  body  authorized  to  grant 
the  same. 

December  20,  1943.— 043-343. 

LOSS  OF  CIVIL  RIGHTS 

QUESTION:  1.  Does  conviction  of  a  felony  result  in  loss  of  civil 
rights  and  the  right  to  register  for  or  vote  at  any  election? 

2.  If  loss  occurs,  are  civil  rights  restored  automatically  upon  dis- 
charge from  sentence? 
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3.  If  loss  occurs,  and  tiie  convicted  person  is  paroled  and  finally  dis- 
charged from  sentence,  are  civil  rights  restored  when  discharged? 

4.  If  judgment  is  entered,  execution  stayed,  the  person  placed  on 
probation  and  finally  discharged  from  probation,  are  civil  righte  restored 
upon  the  discharge  from  probation? 

5.  If  civil  rights  are  not  restored  by  discharge  from  sentence,  parole 
or  probation,  is  it  necessary  to  secure  an  Executive  pardon  in  all  cases 
before  civil  rights  and  the  right  to  register  and  vote  are  restored? 

6.  Are  civil  rights  lost  by  reason  of  conviction  of  any  crime  less 
than  a  felony? 

To  HonorabU  Gtorge  W.  Tyler,  Dtttriet  Operaliom  Ofietr, 
U.  S.  Departmeat  of  Justice,  Seattle,  Wajihmffton: 

These  questions  will  be  answered  by  the  number  given  them. 

1.  Yes.  Section  4,  Article  VI,  Constitution  of  Florida.  Section  98.01, 
Florida  Statutes,  1941. 

2.  No. 

3.  No.     Chapter  948,  Florida  Statutes,  1941. 

4.  Civil  rights  are  not  lost  unless  a  person  is  convicted  of  a  crime. 
In  this  state  a  person  is  placed  on  probation  before  the  entry  of  judgment 
of  conviction,  and  such  judgment  and  the  imposition  of  sentence  is  sus- 
pended and  not  entered  at  all  unless  the  probation  is  subsequently  re- 
voked.' A  plea  of  guilty  or  verdict  of  guilty  is  insufficient  to  deprive  a 
person  of  his  civil  rights  until  a  judgment  of  conviction  is  entered. 
Chapter  948,  Florida  Statutes,  1941. 

5.  Yes.  It  is  necessary  to  obtain  a  full  pardon  restoring  citizenship 
from  the  State  Board  of  Pardons.  Section  12,  Article  IV,  Constitution  of 
Florida. 

6.  Yes.  Bribery,  perjury,  or  larceny,  or  any  Infamous  crime.  See 
Section  98.01,  Florida  Statutes,  1941.  Under  this  section  persons  convicted 
of  petit  larceny,  a  misdemeanor,  would  be  deprived  of  their  citizenship. 
The  Supreme  Court  of  Florida  has  held  the  meaning  of  infamous  crimes 
and  felonies  to  be  synonymous.    Adams  v.  Elliott.  174  So.  731. 

This  is  not  to  be  considered  as  an  official  opinion,  as  the  Attorney 
General  is  not  permitted  to  render  official  opinions  to  anyone  except 
State  Officers,  Boards,  and  Departments. 

CONVICTS 

August  4,  1944.— 044-225. 

EQUIPMENT  FOR  FEEDING  PRISONERS 

QUESTION:     Should  the  county  furnish  a  dining  room  and  eauip- 

ment  for  feeding  county  prisoners? 

To  Honorable  J.  M.  L00,  State  Comptroller : 

It  is  my  opinion  that  there  Is  no  obligation  upon  the  County  Com- 
missioners or  the  County  to  furnish  cooking  utensils,  dishes,  an  electric  ice 
box.  etc.,  for  use  in  the  feeding  of  the  prisoners. 

March  27,  1944.— 044-101. 

TRUSTY— WORK  IN  OONffTABLE'S  OFFICE 

QUESTION:  Have  the  County  Commissioner&  authority  to  permit  a 
trusty  from  the  County  Prison  Farm  to  do  utility  work  in  a  Constable's 
office? 
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Tq  Bonorable  8pet»ard  L.  Holland,  Ooverttor: 

It  appears  from  a  newspaper  article  that  the  prisoner  was  ordered  to 
a  certain  prison  camp  on  January  22nd  and  he  was  returned  to  the  office 
of  the  Constable  on  Pebruary  22nd.  Prom  this  newspaper  article  it 
appears  that  now  the  trusty  runs  errands  for  the  Constable  and  spends 
no  time,  either  day  or  night,  in  the  prison  camp  or  the  county  Jail.  Said 
article  also  states  that  the  records  in  the  Sheriff's  office  show  only  that  this 
supposed  trusty  was  sent  to  the  convict  camp  and  that  as  far  as  the  Sheriff 
is  advised  he  is  still  in  the  camp. 

I  have  carefuUy  examined  the  statutes  on  the  subject  of  county  pris- 
oners and  I  am  unable  to  find  where  any  county  official  has  authority  to 
allow  a  county  prisoner  to  work  for  a  Constable  and  to  remain  out  of  the 
county  jail  or  the  county  prison  camp  except  when  such  prisoner  is 
working  on  roads  and  bridges  in  the  county.  As  you  know,  the  county 
prison  fann  is  under  the  jurisdiction  of  the  County  Commissioners  and 
therefore  they  would  be  responsible  for  the  condition  which  exists  with 
regard  to  this  trusty,  if  the  newspaper  account  is  correct,  and  since  you 
have  the  power  to  suspend  a  county  official  if  he  is  guilty  of  violating  the 
law,  you  can  control  the  situation  by  requiring  the  County  Commissioners 
to  comply  with  the  law  or  be  suspended  from  office. 

July  3,  1944.-^44-190.  > 

WORK  AT  THE  STATE  TUBERCULOSIS  SANATORIUM 

QUESTION:  Is  there  any  statute  which  prohibits  the  use  of  colored 
female  convicts  for  work  at  the  ^tate  Tuberculosis  Sanatorium  at  Orlando, 
where  such  convicts  may  be  exposed  to  the  infectious  diseases  of  tuljer- 
culosis? 

To  n oaorable  J.  R.  McClure,  Board  of  Commitiioneri  of  State  ItutUution*: 

I  fail  to  find  any  statute  directly  on  this  point.  However,  a  study  of 
Chapters  952  and  954,  Florida  Statutes,  1941,  indicates  it  was  and  is  the 
meaning  and  intent  of  these  laws  that  state  convicts  shall  not  be  required 
to  work  under  conditions  which  would  be  detrimental  to  their  physical 
well-being  or  health.  The  question  as  framed  indicates  possible  exposure 
to  the  infectious  disease  of  tuberculosis,  if  such  convicts  were  assigned 
to  work  in  the  institution  named.  It  is  a  recognized  fact  that  many 
persons  not  convicts  might  reasonably  refuse  to  accept  employment  at  any 
institution  for  the  treatment  of  tuberculosis,  where  such  employment 
would  expose  them  to  the  disease. 

In  my  opinion,  the  Board  of  Commissioners  of  State  Institutions  has 
no  authority  to  transfer  colored  female  state  convicts  to  the  State  Tuber- 
culosis Sanatorium  under  the  stated  circumstances  and  for  the  purpose 
set  forth. 

STATE  PRISON  FARM 

February  17,  1944.— 044-57. 

SALE  OP  PERSONAL  PROPERTY 

QUESTION:  Are  cattle  and  hogs  "home  grown  materials"  in  the 
purview  of  the  law? 

To  Honorable  L.  F.  Chapman,  Superintendent,  Florida  State  Priton, 
Maiford,  Florida: 

I  have  examined  Chapter  21781,  Acts  of  1943,  and  find  that  in  ad- 
dition to  the  part  you  quote  the  word  "similar"  appears,  so  that  when 
given  full  effect  the  Act  applies  only  to  "similar  home  grown  materials." 
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In  the  circumstances  it  is  mj  opinion  that  the  Act  was  not  Intended 
to  apply  to  or  comprehend  the  proceeds  of  the  sales  of  cattle  and  hogs. 

By  Sections  11G.13  and  116.14  it  appears  that  sales  of  state  property 
may  be  made  with  the  consent  of  the  Boards  of  Commissioners  or  Trustees, 
and  that  when  so  made  a  receipt  is  to  be  taken  from  the  purchaser  and 
forwarded  with  the  proceeds  of  the  sale  to  the  State  Treasurer. 

I  can  see  no  practical  difficulty  in  attaining  the  desired  result,  and 
believe  it  may  be  done  by  reporting  such  sales  to  the  Board  of  Commis- 
sioners and  obtaining  a  resolution  requesting  the  Treasurer  to  sequester 
the  proceeds  of  such  sales  and  earmark  the  same  so  that  when  the  next 
session  arrives  an  appropriate  bill  similar  to  Chapter  21781  may  be 
parsed  authorizing  their  inclusion  in  the  State  Prison  Improvement 
Fund, 

I  make  this  suggestion  in  view  of  the  fact  that  there  is  apparently  no 
present  intention  to  disburse  these  funds. 


February  8,  1944. — 044-45. 
SECURITY— DEPOSIT  OF  FUNDS  DERIVED  FROM  FARM  PRODUCE 

QUESTION:  May  the  deposit  of  funds  received  by  the  Super- 
intendent of  the  Florida  State  Farm  at  Raiford  from  the  sale  of  farm 
produce,  natural  resources  and  the  like,  legally  Ik  secured  by  collateral 
deposited  with  the  State  Treasurer  under  an  agreement  between  the 
state  Treasurer,  the  depository  bank,  and  the  Superintendent  of  said 
State  Farm? 

To  Honorable  J.  Edann  Lartton,  State  Treanurer : 

Under  date  of  January  6,  1944.  I  rendered  you  an  opinion  Involving 
similar  funds  in  the  hands  of  the  Superintendent  of  the  State  Hospital. 
There  appears,  however,  to  be  a  distinction  between  the  two  situations. 
Sections  H6.13  and  116.14,  referred  to  in  the  State  Hospital  opinion,  apply 
only  to  the  Superintendents  of  State  Asylums  and  the  Presidents  and 
Principals  of  all  State  Educational  Institutions,  and  it  is  my  opinion  that 
said  stetutes  do  not  contemplate  the  Superintendent  of  the  State  Farm  at 
Raiford,  which  Is  a  penal  institution  and  is  not  to  be  considered  as  ail 
asylum  or  an  educational  institution. 

Also,  Section  954.39,  Florida  Stetutes  1941.  speciflcaUy  provides  that 
the  Superintendent  of  the  State  Prison  Farm  shall  have  charge  of  the 
prison  and  all  property  pertaining  thereto,  that  he  shall  be  treasurer 
of  the  prison,  and  shall  cause  to  be  kept  in  suiteble  books  regular  and 
complete  accounte  of  all  the  property,  expenses,  income,  business  and  con- 
cerns of  the  establishment,  and  Section  954.36,  Florida  Stetutes,  1941, 
requires  said  Superintendent  to  execute  a  bond  in  the  sum  of  at  least  SIO,- 
000  conditioned  to  faithfully  account  for  all  public  moneys  placed  In  his 
hands  and  all  property  pertelnlng  to  the  prison. 

It  is  therefore  my  opinion  that  the  Superintendent  of  the  Stete  Prison 
Farm  may  deposit  moneys  derived  from  the  sale  of  farm  produce,  natural 
resources,  and  other  moneys  belonging  to  the  prison,  in  an  account 
under  his  Jurisdiction  and  control,  pending  its  transfer  to  the  Stete 
Treasurer,  which  transfer  should  be  made  at  reasonable  intervals  Inas- 
much as  all  such  funds  are  Stete  Funds  and  under  the  Constitution  should 
be  deposited  with  the  Stete  Treasurer,  It  Is  further  my  opinion  that  the 
deposit  of  such  funds  m  a  temporary  account  under  the  control  and  juris- 
diction of  said  Superintendent  may  be  secured  by  collateral  deposited 
with  the  State  Treasurer,  provided  the  same  is  effected  through  an  agree- 
ment between  the  State  Treasurer,  the  depository  bank,  and  said  Super- 
intendent. 


514  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 

GAIN  TIME 

April  7,  1943.— 043-93. 

SELF-INJURY — EFFECT  OF 

QUESTION :  1 .  Does  one  who  inflicts  an  Injury  upon  himself  conunit 
a  crime,  with  special  reference  to  the  possibility  of  such  being  criminal  and 
classifiable  under  the  term  "malingering"? 

2.  Can  the  gain  time  of  a  prisoner  held  In  the  state  prison,  not  accrued, 
be  taken  away  from  him  before  its  accrual  for  acts  committed  by  him 
prior  to  the  accrual  of  such  gain  time? 

To  The  Board  of  Commi*aioa«r*  of  State  Inttitutiont : 

My  opinion  is  that  a  prisoner  who  inflicts  a  self -injury  of  a  temporary 
disabling  nature  is  not  guilty  of  any  offense  that  can  be  punished  other 
than  by  loss  of  accumulated  gain  time  up  to  the  time  of  the  act,  or  by  such 
form  of  punishment  as  is  otherwise  adopted  for  the  purpose  of  maintain- 
ing discipline,  etc..  of  prisoners.  Of  course,  a  prisoner  may  be  guilty  of 
an  offense  if  he  aids  or  abets  in  the  physical  injuring  or  disabling  of  another 
prisoner,  even  though  with  the  consent  of  such  other  prisoner. 
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Convicts;  trusty;  utility  work  in  office . __. _„  811 

Fees 

Approving  bail  bond ^ „__  498 

Criminal  investigation . ■■.. 119 

Justice  of  Peace  Courts;  right  to  serve  process 129 

CONTRACTS 

Contingent   mortality    endowment „ 472 

Deferred  payment;   execution  by  Coimty  Board  at  Public  la- 

struction   — - . 28S 

Effective  date  of  insurance  policies 478 

Foreign ;  documentary  stamp  tax 228 

CONTROL,  BOARD  OP 
Appropriations 

A,  &  M,  College  for  n^roes 384 

Effect  of  Governor's  veto ___________    98 

Contract  with  Board  of  Pharmacy;  authority  to  execute .  364 

Demonstration  School  unit;  rented  by  county  board 248 

Teachers;  employment  when  over  seventy  „ 278 

Vouchers;  payment  from  Permanent  Building  Fund ^4 
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CONVICTS  Pa«e 

Civil  rights;  restoration „„_„__„ 510 

County  prisoners;  equipment  for  feeding 511 

Fine;  payment  prior  to  parole 507 

Pardons;  restoration  of  civil  rights.. 605 

Revocation  of  paroles.. 508 

Self-Injury;  loss  of  gain  time ^ . ___..  514 

Trusty;  work  in  Constable's  office 511 

Use  of  colored  females  for  work  at  the  State  Tuberculosa  Sana- 
torium    _„_„ 519 

COPYRIGHTS 

Board    of    Commissioners    of    State    Institutions;    royalties    on 
"Florida  Guide";    disposition.^ ... . 26S 

CORPORATIONS 

Capital  Stock  Tax 

Exemption  .„ _^ „ 458 

liability  „ .  ._ 4SA 

Foreign;  stock  transfer;  tax . ___,.. 228 

Intangible  personal  property  taxation    233 

Permits  to  foreign,  bearing  same  name ,_, ___..  462 

Power  of  appointment;  Intangible  taxes. ~ ..    ...    ..  .  -,.  4S8 

COST  nnjR 

Required   contents ^ „ .^  188 

COSTS 

Bastardy  proceedings;   deposits ...,.  ,.  503 

Magistrate  without  Jurisdiction;  payment 189 

Remission  after  conviction 831 

COUNTY  BOARD  OP  PUBLIC  INSTRUCTION 

Appointments;  legality  when  one  member  not  commiwtloned 245 

Attorney;  services 342 

Candidate;  Teachers'  Retirement  System  beneficiary— ____.  283 

Civil  responsibility  for  death  of  student 247 

Compensation  of  teachers  over  seventy . ____..  276 

Deferred  payment  contracts;   execution . 265 

Duval  County  budget;  jurisdiction  of  Budget  ^nimTn^f^i|^^»^       368 

Election  districts;  change  of  boundaries ,... 253 

Extracurricular  activity  funds;  responsibility „ ..  240 

Leon  County;  replacement  of  race  track  funds 436 

Madison  County;  replacement  of  race  track  funds 436 

Member 

Holdlr^  dual  offices 267 

Legality  of  claim  for  salary __ 251 

Payment  for  driving  school  bus 262 

Teachers'  Retirement  System  benefits „ , 283 

Office    building;    purchase,    repair . „..  178 

Pupils  of  parochial  schools,  transportation  in  county  busses 262 

Pupils;  suspension  for  nonparticipatlon  in  military  drills 248 

Purchase  of  U.  S.  war  bonds... 3^ 

Rental  of  Demonstration  School  unit 210 

School  buildings  and  grounds;  use  for  otber  piupows 343 

School  bus  purchases 371 

Superintendent 

Service  credit;    superintendents,   teachers 280,  281 

COUNTY  BUDGET  COMMISSION 

Powers  and  duties , ___  251 
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COUNTY  BUDGETS  Page 

Commission;  adoption  of  sciiool  budget ^ „ 267 

Duval  County;   powers.  Budget  Commission . 206 

Polk  County;  jurisdiction;  Budget  cnmTniRgion  2^ 

COUNTY  COMMISSIONER 

Automobiles;   purchase  for  official  use 183 

Ballots  for  voting  machines;  preparation ___. _. .  147 

Bonds;   period  of  extension _„_______^ __„__..  187 

Budgets;    increase;    approval .__._____ 186 

Convicts;  county  prisoners;  equipment  for  feeding—^ „ 511 

Cost  bills;   required  contents 186 

County  Judge 

Oaice  expenses  134 

Office  supplies;   furnishing „__„„___ _„  177 

Deposit  of  county  funds . 187 

Elections 

Petition  for  referendum 179 

Publication  of  list  of  electors;  approval;  payments 130 

Redistricted   county 159 

Employment  of  officers  for  rehabilitation  of  veterans 183 

General  election  ballots 149 

Jails;   sanitary  condition 176 

Military  leave;  appointment  of  Acting  Commissioner 164 

Postwar  plaiming 181 

Powers 

Convicts;  trusty;  work  in  Constable's  office 511 

Leasing  county  property  to  Federal  Government_.._„„_ 180 

Repairs  for  County  Board  of  Public  Instruction 178 

COUNTY  COURTHOUSE 

Millage  for  construction „ ,^ . .  .._„.„ „ 207 

COUNTY  COURTS 

Docket  fee  in  civil  cases . 124 

Jurors;  payment  in  unlawful  detainer  suits 130 

Narcotic  Law  violation;  Jurisdiction ..  367 

COUNTY  DEMOCRATIC  EXECUTIVE  COMMITTEE 

Selection  of  nominee 167 

COUNTY  DEPOSITORIES 

Security  acceptable 186 

Tax  Collector ;  deposit  of  county  funds —_ _ — 187 

COUNTY  ELECTION  BOARD 

Creation;    constitutionality „., , -„._ 136 

COUNTY  PIRE  CONTROL  UNITS 

State  aid;   apportionment 466 

COUNTY  FUNDS 

Depositories;    security   acceptable 186 

COUNTY  HEALTH  OFFICERS 

Venereal   disease   infected   persons;    transportation   to   Quaran- 
tine Hospital 352 

COUNTY  HOSPITALS 

Jackson  County  Hospital  Corporation;  powers 191 

COUNTY  JAILS 

Municipalities;  right  to  use _„ 175 

Sanitation;  duties  of  Sheriff,  County  nnmmiaainngra  175 
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COUNTY  JUDGES  Page 

Costs;    remission. . 331 

Discretion  In  Issuing  marriage  licenses 4S8 

Intoxicating  liquors;  forfeiture;  disposition ^ 445 

Jurisdiction;    Courts  of  Record_ _______„__._____„_  125 

Jurisdiction  to  try  escaped  county  pristvr»>n?  125 

Military   leave;    sulistitution  .. ._ - 164 

Office  expenses  paid  by  County  Commissioners „ 134 

OflEice  supplies  furnished  by  County  Commissioners 177 

Trial  of  parents  on  school  attendance  charges 260 

COUNTY  JUDGE'S  COURT 

Crippled  child  of  serviceman;  custody 876 

School  attendance;  trial  of  parents  without  Jury    260 

Trial  without  issuance  of  warrants    „ ____„_. 802 

COUNTY  OFFICERS 
Attorney 

County  Board  of  Public  Instruction:  services _. 242 

Power  to  change  criminal  cliarges,  etc 123 

Bonds 

Actions;  procedure  . 132 

Cancellation;  return  of  commission  tax „.____„___„___.  162 

Substitution;   securities  commission . ^ ^ 163 

Budgets;   determination   — — ___. _.."177,  185.  268 

Candidates;  payment  of  qualification  lees _„_- 155 

Commissioners;  leasing  county  property  to  Federal  Government..-  180 

Cost  bills;  required  contents.___ 188 

Duties,  responsibiUUes „_„ 175.  178,  180.  184,  188,  189 

Pees „.—..-„ 189.  353 

Holding  two  or  more  offices — — -.  . 257 

Military  leave  of  absence;  compensation,  computation let 

Qualifying;  procedure  „... . __.__„„ 153 

Removal;  salary  claims - — _  261 

Road  patrolmen;  arrests;  service  of  process — . -  117 

Salaries;    School    Superintendents 257 

COUNTY  PROPERTY 

Lease  to  Federal  Government  by  County  Commissioners 180 

COUNTY  ROAD  PATROLMEN 

Arrests;   service  of  process . ^ . 117 

COUNTY  SCHOLARSHIPS 

State    College;    requirements 286 

COUNTY  SOUCITORS 

Power  to  change  criminal  charges „^..     123 

Qualifying;  procedure „ -. 228 

COUNTY  SOLICITORS.  REPORTS  „____„„„„_„__„„_„  5.       6 

COUNTY  SUPERINTENDENTS — POWERS 

Jehovah's  Witnesses;  refusal  to  saluate  the  flag 256 

COUNTY   SURVEYOR 

Vacancy  in  nomination 158 

COUNTY  TAX  LIENS 

Foreclosures    -— 200,  218 

Soldiers:   sailors;   procedure 218 

COUNTY  TRAFFIC  OFFICERS 

Arrests;  serving  criminal  process;  fees 189 

Road  patTobnen;  arrests;  service  of  process -. 117 
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COURT  OF  RECORD,  ESCAMBIA  COUNTY  Page 

Judge 

Assignment  to  Criminal  Court  of  Record 122 

Commitment  of  minors 375 

State  Attorney;  assignment  to  prosecute  cases_„ 122 

COUNTY  REGISTRY  FONBS 
Unclaimed  moneys 

Adjudication ____ ., ...  100 

Procedure 133 

COURTS 

Civil  and  military;   concurrent  jurisdiction 495 

Disposition  of  moneys  paid  into  court  registry 100,  132 

Jurisdiction 

County  Attorney;  powers;  entry  of  nolle  pro&e<lui;  Narcotic 

I>rug  Law _ 367 

Justice  of  the  Petice „__ „ 128 

Powers;  county  prisoners;  release  for  military  service filO 

CRIMES 

Definitions;  general  penalty  provisions 498 

Drunken  driving:   prosecution  310 

Federal  lands;   jurisdiction 91 

Fictitious  Name  Law;   violations — . . „ 493 

Firearms;    Sunday  use . 492 

Gambling;  confiscation  of  slot  machines „  491 

Responsibility  of  father  toward  child  of  insane  wife 492 

CRIMINAL  COURT  OF  RECORD 

Escambia  County;  assignment  of  Judge 123 

State  Attorney;  assigimient  to  prosecute  cases . 122 

CRIMINAL  TNYESTIGATIONS 

Fees;    Constables   and   Sheriffs 119 

CRIMINAL  PROCEDURE 

Appeals;    State    Attorneys;    duties _____._„____..__._____. 108 

Arrests  without  warrant;  preliminary  examination;  procedure 497 

Capias;  issuance;  accused  in  custody 497 

Costs;  remission;  County  Judge 331 

County  Judge's  Court;  trial  without  Issuance  of  warrant S03 

County  Solicitors;  Prosecuting  Attorneys;  power  to  change  charges  123 

Fines;    enforcement   against   absent   defendtint 499 

Information;  authority  of  Assistant  State  Attorney  to  file 109 

Judgments;    enforcement  against   absent  defendant . 499 

Jurisdiction ;  Justice  of  the  Peace,  counties  having  Criminal  Court 

Record  -. 126 

Search  warrants;  authority  of  Municipal  Judge  to  issue fiOl 

State  employees;  witness  and  mileage  fees 498 

Term  of  imprisonment;  commencement SQl 

CRIPPLED  CHILDREN'S  COMMISSION  see  FLORIDA 
CRIPPLED  CHILDREN'S  COMMISSION 


DADE  COUNTY 

Homestead  exemption;  military  force;  yearly  affidavits 199 

DEEDS 

Documentary  Stamp  Tax  exemption;  Internal  Improvement  Fund  225 

Recording;  duty  of  Circuit  Court  Cierlt_-„_ 115 

To  and  from  state;  Documentary  Stamp  Tax 225 
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DEER  Page 

Klllins,  for  purpose  of  tick  eradication;  claim  for  services ,„..    449 

DEPENDANTS 
Absent 

Pines;    enforcement „„._„  499 

Judgments;  enforcement  :.  .  .     499 

DEFENSE 

Housing  projects;  area  of  operation 377 

Nonresident  physicians;  registration  with  Board  of  Health 344 

DEFENSE  COUNCIL 

Air  raid  sirens;  installation,  maintenance 2^ 

Auxiliary  firemen;  compensation;  Injury  or  death 287 

DENTISTS 

Dentures;   supply 410 

DEPARTMENT  OF  PUBLIC  SAFETY  see  PUBLIC  SAFETY 

DEPENDENT  AND  DELINQUENT  CHILDREN 

Allotments  from  fathers  in  service;  control  and  expenditure.^.. 376 

Child  Placing  Agency  or  Children's  Home;  commitment 373 

Crippled  child  of  serviceman;   custody . „____....  375 

Juvenile  Court;  Jurisdiction  after  marriage__._„..™, „_—  376 

Minor  of  unknown  age;   commitment „______ 376 

State  Welfare  Board;  use  of  funds  for  care .  370 

DEPUTY  CLERBB 

Appointment;   duties,  powers 110 

DEPUTY  SHERIFPS 

Appointment;  service  during  elections 137 

DESCENT  AND  DISTRIBUTION 

£:scheated  estates  __„_ . ..  101 

Murderer  of  decedent  as  heir;  insanity 487 

DESERTION  OF  CHILD 

Responsibility  of  father  toward  child  of  insane  wife „_—  492 

DISEASES 

Rabies ;  campaign  for  elimination „ 341 

Venereal  see  VENEREAL  DISEASES 

DOCUMENTARY  STAMP  TAX 

Agreements  for  sale  of  motor  vehicle  tires 227 

Bonds;  mortgages;  deed  In  trust „ — _„______„_..  223 

Deeds  to  and  from  state — .. 225 

Exemption;  Internal  Improvement  Fund  deed,  contracts 225 

Foreign  contracts  „„ . „ 226 

Forthcoming    bonds _„ - 227 

Mortgages;  partial  as^gnments 227 

Transferred  stock ~ 228 

DOMESTIC  RELATIONS 

Common  law  marriage;  change  to  legal  marriage 488 

Proxy  marriage  by  mail . 489 

DRAINAGE  DISTRICTS 

Audit  of  books;  direction  of  Governor 106 

Supervisors;  removal  or  suspension  by  Governor 106 

State  lands;  liability  of  State  Departments 309 
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DRUGS  Page 

Narcotics 

Addicts;  commitment  to  Hospital  at  Ralford 365 

Certification  of  nonresident  physicians  to  Federal  Bureau  of 

Narcotics 348 

Laws;  violation  367 

Wholesale  dealer's  license SOT 

DRYCOXmnES 

Manufacture  of  fruit  spirits. 442 

DUVAL  COUNTY 

Budget  Commission 

Jurisdiction;  Board  of  Public  Instruction ^_.  268 

Powers 186 

Civil  service;  public  officers 161 


E 


EDUCATION 

A,  &  M.  College  for  negroes;  appropriations 394 

Board  of  Control 

Payments  from  Permanent  Building  Fund 264 

Repeal  of  appropriation—^ , ._ „ 386 

County  Superintendent:  right  to  hold  municipal  oSice %1 

Election  districts;  change  of  boundariee^—.^ — ^ 253 

School   attendance;    jurisdiction . 260 

School  districts;  consolidation;  election^ „__.__ 263 

Teachers'  Retirement  System 

Medical  examination  of  members „. „ _____„____  278 

Member;  disbursement  of  contribution 274 

Prior  service  credit 

Reemployment  280 

Teaching  in  foreign  countnr M9 

Reinstated    members 278 

Service  credit 

County  Superintendent  . ___„.  280,  281 

Substitute   teacher 281 

EDUCATION,  BOARD  OP 

Authority  to  lease  public  lands  for  development  of  mineral  and 

petroleum    interests . 29B 

Extracurricular  activity  funds;  responsibility ™ 248 

Pire  control  service  for  school  lands;  payment 241 

Refunding  bonds;  payment  of  fee._ . 241 

Refunding    indebtedness;    notes _. 269 

Retirement  System;  reinstated  members 278 

School  lunchroom  program 2fiS 

State  lands;  pa3rment  of  drainage  levy , _. „ .  3M 

State -owned  textbooks;  use  in  nonpublic  schools 2n 

State  Superintendent;  agreements  on  behalf  of  Board;  authority  242 
Teachers 

Employment  when  over  seventy  years  old 275,  276 

Payment  of  accumulated  sick  leave 258 

Teachers'  certificates;   revocation;   hearing,  etc 258 

Teachers'  Salary  Fund;  transfer  of  unexpended  balance 364 

Textbooks;  adoption  for  use  of  pupils — 201 
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ELECTIONS  Page 

Absentee  voting;  servtcemen;  reKistratlon;  war  ballots ..    138 

Ballots 

Arrangement  and  placing  of  candidates'  names ISO,  ISl 

Candidates  names  printed  In  alphabetical  order 152 

Determination   of   names  for   printing . . ,  ,  ,        156 

Marking  -.... 148 

Names  of  Independent  candidates 136 

Write-in  votes;   preparation — — „^.  147 

Candidates 

County  Oflflces;  qualification  fees . _—  l&S 

County  Solicitor;   Judge,  Criminal  Court  of  Record;   filing 

oath,  paying  fee „__„_______^__ 163 

Fee;    refunds „_„_______ 193 

Oaths;   omission . ^ „_____„ _„„____„_______„  164 

Placing  names  on  ballots... __„__. 161 

Congressional   Executive   Committee,   sixth  district— —  168 

Congressman,  sixth  district;  nomination __. _.__ 158 

County  Commissioners 

Redistricted   county „ „_„.„ „ _„ 169 

Seminole  County 149 

County  Democratic  Executive  Committee;  selection  of  nominee 167 

County  Election  Board;  constitutionality  of  act  creating 136 

County  Executive  Committee;  filling  of  vacancy . 160 

Delegates  to  National  Convention;  sixth  district 158 

Electors 

Publication  of  list;   approval,  payment 138 

Transfer  or  reregristralion  of  electors 147 

Legislature;  fllUng  vacancies  for  Extraordinary  Session 142 

Local  option;  sale  of  intoxicating  liquors . 448 

Military  Force 

Absentee  voting;  war  ballots . _„.— — — 138 

Registration;  power  of  attorney 146 

Re  registration;    Suwannee  County 148 

Part^  assessments 

Candidates;   State  Legislature 140 

Disposition;  Secretary  of  State 140 

Petition  for  referendum 179 

Political  parties;  qualification  of  members , 145 

Presidential  electors;   nomination .__ 15T 

Printing  names  of  candidates  on  ballots 163 

Qualification  of  candidates;  correction  of  errors .  ....  .      155 

Qualification  of  electors 
Military  Force  ,.. 
Restoration  of  civil  rights^ 


Revocation   of  resignations . 
Service  abroad  as  part  of  residence^ 


Registering;  voting,  validity  In  ceded  territory^ 

School  District  Trustees;  procedure 

School  districts;  ballot,  notice,  results 

Secretary  of  State;  candidates  qualifying  with_ 

Sheriffs;  Deputies   .  

Special  primary;  filling  vacancy. 


Supervisors  of  Registration;   official  seal;   certificates.. 

Successor  to  deceased  Sheriff „ 

Suwannee  County;  Military  Force;  rer^lstration . 

Vacancy  in  nominations 

Voting  machines 
Custodians 


Write-in  votes;   preparation 

War  baUots 

Affidavit    required- _„_ 152 

Vacancy  in  nominations \ 180 


528  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


EMIORANT  LABOR  AGENTS                                                                            Page 
Prosecution _„ 393 

EMPLOYEES 

Board  of  Forestry ;  responsibility  for  loss  of  tools  and  equipment ...  452 

Board  of  Health;  conunissioned  as  notaries  public 344 

Federal-State;  mileage  . 451 

Florida  Council  for  the  Blind 

Salaries ,__ 371 

Vending  stand  operators .^ 3B0 

Florida    Crippled    Children's    Commission;    mlUtanr    leave    of 
absence;   re-employment   168 

State  and  county;  fee  officers;  military  leave  of  absence;  com- 
pensation  170 

State  Welfare  Board;  salary  limitation 372 

EMPLOYERS 

Examination  of  books  by  Indiistrlal  Commission 383 

ESCAMBIA  COUNTY 

Cigarette  tax  funds;  transfer,  expenditure „  184 

ESCHEATED  ESTATES 

Disposition;   State  Treasurer 101 

ESTATES 

Distribution;  murderer  of  decedent;  heir  adjudged  insane 467 

Legatee;  stock;  Documentary  Stamp  Tax . 226 

EVERGLADES  DRAINAGE  DISTEIICT 

Compensation  to  Tax  Assessor  for  unofficial  work 310 

Tax  deeds;  Issuance  by  Clerk  of  Circuit  Court 300 

Tax   liens __,,_„ ISO 

EVERGLADES  FIRE  CONTROL  DISTRICT 

Expenditures;  construction  of  building .  173 

EVERGLADES  NATIONAL  PARK 

Power  to  convey  lands  and  jurisdiction  to  United  States 296 

EXAMINATIONS 

Basic  sciences;  citizenship  requirements 399 

Beauty  culture;  application;  time  for  filing    ...■ ^ - . 414 

Nurses 

Age  requirements  __ 404 

Board  of  Examiners;  quorum .  . _„_ „  406 

EXECUTION 

Death  warrant;  earliest  date  of  issuance 500 

EXEMPTIONS 

Cigarette  Tax;  post  exchange,  ship  service  stores 223 

Constitutional 196,  199,  200,  217 

Documentary  Stamp  Tax;  Internal  Improvement  Fund_~_— 225 

Governmental  Agencies ^  234 

Homestead — __ — ___ — 198,   199,  200 

School  property:  college  fraternity  houses  ____ 195 

EXPENSES 

Board  of  Examiners  of  Nurses;  signing  requisitions  and  vouchers    407 
Sheriflfs;  returning  prisoners  to  Florida ._„ 116 

EXPLOSIVES 

license  to  possess 439 

licensing  Government  Agencies „ ..   .    439 
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EXTRADmON                                                                                                     Page 
Uniform  Interstate  Extradition  Act;  construction-^ .._ 508 

EXTRADITION  STATISTICS , „..        ..■.. ..„ 8 

F 

FEDERAL  BUREAU  OF  NARCOTICS 

Out-of-state  physicians;   certification „_ „ _„__ 348 

FEDERAL  GOVERNMENT 

Condenmation  of  property  in  game  refuge 329 

FEES 

Beauty  culture;  exfunination;  certlflcate;  refunds.. 


Candida  tes ;   refunds 

Civil  Service  Board,  Commission 

Clerk  Circuit  Court 

Candidates;  qualifications  .. 

Instrument  recording 

Uncollected  fees:   procedure 
Constables 

Approving  bail  bom 

Cruninal  investigations 
County  traffic  officer 

Arrests;  serving  criminal  process 
Docket:  civil  cases „ „, 


Filing;  Morris  Plan  Bank  corporation  report 
Game  wardens;   arrests 


Justice  of  the  Peace;  committing  magistrate 

Motor  vehicle  commissioner;  recording  satisfaction  of  lien . 
SherifrB 

Approving   ball   bond ttS 

Arrests;    mileage   180 

Criminal   investigations 119 

MUeage    120 

Parole    revocation    hearing 118 

Person  detained  under  writ  of  ne  exeat 133 

Returning  prisoners 

Prom    another    county., ._ 130 

To  Florida 118 

Tax  warrants;  costs,  posting  bond,  recording  387 

Transportation  of 

Escaped   prisoners . ___^ .___„___„_,  118 

Venereal  patients      121 

Tax  assessors  and  collectors;  calculation 314 

FICTITIOUS  NAME  LAW 

R^istration;   cancellation 493 

FUJUED-IN  LANDS 

Title;  acquisition  „__ 292 

PmES  AND  PENALTIES 

Absent  defendant;   enforcement „ — „ 499 

FERE  CONTROL  DISTRICT 

Appropriation  under  Ch.  20073 ;  effect  of  Cli.  22000 302 

FIREARMS 

Carrying  after  dark  in  certain  areas 


Sunday  use;  legality : M3 
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FISH  Page 

Black  bass;  closed  season  in  St.  Johns  River  _„ 328 

Closed  season 

Crawfish „___„__  333 

Mullet;   seizure  ZZ1 

Control  of  fish  ponds „__ 33i 

Fresh  and  salt  waters;  lines  of  d em ar cotton  327 

Phosphate   pits;    jurisdiction __„ 330 

Salt  water;  brought  into  Florida  for  processing  and  shlpment^^ 333 

Salt  water  fisheries;  force  trap  nets 335 

FLAG 

Public  Schools:  salute,  allegiance 256 

FLORIDA  CTTRUS  EXCHANGE 

Insurance;    reciprocal _^_ „„____ 4T(I 

FLORroA  COUNCIL  FOR  THE  BLIND 

Employees;  salaries  -  .„ 371 

Operators  of  vending  stands 

Employees  of  Council 380 

Federal  Income  Tax  deductions .______„_„ 380 

Workmen's   Compensation    liability — 386 

Vocational  rehabilitation;  agreements  with  Federal  Government; 
authority 371 

FLORIDA  CRIPPLED  CHILDREN'S  COMMISSION 

Impendent  child  of  serviceman;  custody 376 

Employees;  military  leave  of  absence;  re -employment—^ 168 

FLORIDA  FOREST  SERVICE 

Plre  control  for  school  lands;  Board  of  Education;  liability— ~  241 

FLORIDA  GUIDE 

Copyright  royalties;  disposition ■. 285 

FLORIDA  INDUSTRIAL  COMMISSION 

Destruction  of  records .__„ „___ _^, ___„___.„ 379 

Examination  of  employers'  books __~ „ ^ 383 

FLORIDA  INDUSTRIAL  SCHOOL  FOR  BOYS 

Transfer  of  funds  between  accounts __. . 238 

FLORIDA  PROBATE  LAW 

Distribution  of  estate;  heir  adjudged  insane 487 

FLORIDA  STATE  COLLEGE 

Demonstration  School  unit;  rental  by  County  Board— ___—_  24IB 

Oleomargarine;  use  in  dining  r^>om  „_____„__^  426 

Scholarships;    requirements 286 

FLORIDA  STATE  HOSPITAL 

Board  of  Commissioners;  Secretary;  authority  to  execute  lease  of 

personal  property _„____ 363 

Conunitment 

Acute  alcoholism  ^~~ , — 360 

Alien 359,  360 

Alien  internees  __. „___ „ 363 

Maritime   trainees 361 

Nonresidents  - — 365 

Trainees  of  Military  Force 364 

Employment  of  minors;  married  females 385 

Funds 

Board  of  Commissioners;  authority  to  expend  moneys 359 

Patients,  sale  of  produce,  etc.;  security;  State  Treasurer 171 

Military  Service;   connected  disabilities 364 

Patients;  custody  and  control . . ,  362 

Transportation;   insane  prisoners __. 363 
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FOODS,  DRUGS' AND  COSMETICS  Page 

Oleomargarine 

Coloring;  importation 426 

Sdiool   lunchrooms   „ 429 

FORESTRY  AND  PARKS,  BOARD  OP 

County  Fire  Control  Units;  state  aid;  apportionment 458 

Lost  tools  and  equipment;  payment  by  employees 452 

Overflow  of  private  lands;   liability „___  463 

Sale  of  lands;  disposition  of  proceeds 455 

State  Agency ;   immunity  from  suit . . . 453 

Taxes  for  school  or  special  tax  school  district  bonds;  payment 454 

FORMER  ATTORNEYS  GENERAL;  LIST 10 

PRATERNITY  HOUSES 

Taxation;    exemption . „ „ 195 

FUNDS 

Auto  theft  refund;  transfer  to  auto  theft  expense;  di^ursements .  311 

Board  of  Photographic  Examiners;  disposition 422 

Cigarette  Tax;    transfer  and  expenditure   by   County   Commis- 
sioners   - ■ _^  184 

Florida  State  Hospital;  patients,  produce,  etc ~  171 

Race  track 

Deficiencies - ~ 434 

Replacement     _- .436,  438 

School;  invesment  in  V.  S.  War  Bonds 269 

State  Prison  Farm;  produce;  security;  deposit . .  513 

Transfer  between  accounts;  Florida  Industrial  School  for  Boys 238 

FUNERAL  DIRECTORS  AND  EMBALMERS 

State  Board  examinations;  certificates;  issuance  without  reqtiired 
qualifications 411 

6 

GAIN  TIME 

Loss  to  prisoners  because  of  self -injury 514 

GAMBLING 

Confiscation  of  slot  machines 481 

Race  horse  machines — 491 

GAME  AND  FRESH  WATER  PISH  COMMISSION 

AlliKator  hides;   disposition  by  Court - 327 

Black  bass;  closed  season  in  St.  Johns  River — .  .._  328 

Carrying  firearms  after  dark — ______„„  328 

Court  costs;   payment  upon  conviction  of  Game  and  Pish  Law 

violation ~ _. 331 

Pish  In  phosphate  pits;  control . _„ . 330 

Fresh  and  salt  waters;  lines  of  demarcation „ 327 

Members;   number      330 

Oil  interests;  authority  to  lease 331 

Private  ponds  and  lakes;  control __. 329 

Purchase  of  land  in  Charlotte  County „    ..  .. , 99 

Value  of  leasehold;  authority  to  stipulate „_...  329 

GAME  WARDENS 

Arrests;   mileage  fees 332 
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GASOLINE  Page 

Aviation;  use  in  motor  boat;  taxability . „_  234 

Taxes 

Governmental  Agencies;   liability _„„____  234 

State  Road  Distribution  Fund;  apportionment ^_ 322 

GOVERNMENTAL  AGENCIES 

liability;  gasoUue,  motor  vehicle  license  tax 234 

GOVERNOR 

Appointments;  dual  offices , . 257 

Calling  special  election;  procedure „ „______ 142 

Commissions;  issuance 96 

Death  warrant;  earliest  date  of  issuaqpe ,  500 

Justice  of  the  Peace;    assiBnment— _J . „ __...  126 

Messages 

To  Special  Session  of  Legislature 96 

Powers 

Appointments;  vacancies  in  elective  offices 97 

Appropriations;    veto    _, -. 98 

Assignment;  State  Attorney  to  prosecute  cases 122 

Circuit  Judge;  disqualification;  substitute 108 

Drainage  districts;  audit  of  Ijooks;  supervisors 106 

Escambia    County;    assignment.   Judge    Court   of   Record   to 

Criminal  Court  of  Record _ 122 

MiUtary  leaves  of  absence;  Municipal  Officers 169 

Property;  purchase  for  State  Capitol  Center 302 

School  districts;  resignation  of  Trustee:  successor S60 

Removal  or  suspension 

Drainage   District   Supervisor . . —  106 

Officers  during  Session  of  Senate._„ . . —    97 

Veto  of  approprlattons 98 

GROSS  PREMIUM  INSURANCE  TAX  see  INSURANCE  COMPANIES 

GROUP  INSURANCE  see  INSURANCE 

GUARDIANS 

Applications  and  oaths;  recording.. „— 306 


HAEIDEE  COUNTY 

County  Commissioners;  clerical  help_„.„.__„ 111 

HEALTH  AND  ACCIDENT  INSURANCE 

Classification ___. __„  473 

HEALTH,  BOARD  OP 

Anti-rabies   campaign;    authority „_„____.___.. 341 

Birth  certificates;  sealed;   opening . . . 3S3 

Emergency  maternity  and  infant  care  plan;  legality  of  amend- 
ment     347 

Employees  commissioned  notaries  public;  payment  of  costs  „ 344 

Jails;  inspection  for  sanitary  condition 17S 

Masseurs 

Board   members;    expenses . 423 

Registration 424 

Maternity  and  infant  care 

Obstetrics;  limitation  on  practice 346 

Program;    legality 347 

Milk  labeling;  abandonment  during  emergency _„  345 

Motor  vehicles;  purchase  for  venereal  disease  hospitals 343 

Narcotic  drug  addicts;  commitment  to  State  Prison  Hospital —  366 
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HEALTH  BOARD  OP  (Continued)  Page 

Narcotic  Drug  Law;  violations;  jurisdiction  of  courts 367 

Narcotic  Inspectors;  appointment,  supervision,  compensation  and 

bond     366 

Narcotics;    wiiolesaler's    license 367 

Nonresident  physicians 

Certification  to  Pederal  Bureau  of  Narcotics 346 

Registration  when  employed  by  U.  S.  Health  Bervice^... -   344 

Nuisances;    landlord -tenant  responsibility 357 

State  hospital;  coirmiitment  ol  aliens .      _  359 

Tubercular  persons;  quarantine  and  isolation 351 

Venereal  disease ;  compulsory  treatment 354,  355 

Venereal  disease  hospitals 

CominittinB   infected   persons 34(1 

Transportation  of  infected  penons;  pajnaent  of  expenae„..3S2,  357 

HIGHWAY  PATROL 

Traffic   arrests   _.... 316 

HOG  CHOLERA  SERUM  AND  VIRUS 

Appropriation  for  purchase;  effective  date 449 

Distribution    . , „ 460 

Livestock  Sanitary  Board;  authority  to  order .^ -  .  450 

Vaccination    fees    ^- „_ 461 

HOLIDAYS 

Thanksgiving  Day  designation .^ 483 

HOMESTEAD 

Exemptions 

Allowance  by  County  Commissioners;  appeal  from  Tax  Assessor's 

ruling _ — „ 19S 

Annual  claims;   filing . 197 

Applications;   flling   . „ — .-, 199 

Military  Force:  yearly  affidavits. „ 199 

Municipalities    ^. - —  199 

PrereQuisites   for    claiming ^^ „ 198 

Reduction  of  homestead  areas__„__.„ 240 

Taxability  for  debt  service ..,.  .. 200 

HOSPITALS 

Florida  State — - 361.  362.  364,  365 

Admittance  of  aliens 359,  360,  363 

Jackson  County  Hospital  Corpcmitton:  powers — — ^-  191 

Nonprofit  service  plan 476 

Tuberculosis 

Indigent  patients;  residence  requirements 368 

Quarantine  and  isolation ^__ _^_^„ 351 

Venereal  disease 

Commitment:    procedure „_____.„..  340 

Motor  vehicles;  purchase 343 

Patients;    transportation 382 

HOTEL  COMMISSION 

Cafeterias  for  shipyard  workers;  licenses. 


Misdemeanors;    prosecution 428 

Restaurants  operated  at  shipyards;  jurisdiction—.,. 43t 

School   lunchrooms:   oleomargarine...— 439 

HOUSmO  AUTHORITIES 

Area  of  operation „ 377 

HUNTING 

Legality  on  Sunday l 403 
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HUSBAND  AND  WIFE                                                                                       Page 
Common  law  marriage;  change  to  legal  marriage 488 

I 

INDICTMENTS 

County  Solicitor;  Prosecuting  Attorney;  power  to  change „  123 

INDUSTRIAL  COMMISSION  See 

FLORIDA  INDUSTRIAL  COMMISSION 

INDUSTRIAL  SCHOOL  FOR  BOYS  see 

FLORIDA  INDUSTRIAL  SCHOOL  FOR  BOYS 

INFORMATIONS 

County  Solicitor;  Prosecuting  Attorney;  power  to  change 123 

INSANE  PERSONS 

Commitment  to  Florida  State  Hospital 

Acute  alcoholism , , 380 

Alien   internee    - . __________„  363 

Nonresident  wife  of  British  subject „ 360 

Nonresidents 365 

Criminals 

Out-of-state  inmate;  return  transportation 363 

Transportation  to  State  Hospital ___„ _„  363 

Inheritance  rights __. ^ 487 

INSURANCE 

Agency  defined  — _ _„ 4N 

Agents'  licenses 

Automobile  dealers  _„_.„ 465 

Limited  licenses;  automobile  dealers 468 

Qualifications,  etc. „ 469 

Solicitor's  license 467 

Special  and  limited;  examinations    468 

Appearance  bonds;  aggregate  for  one  defendant ...  . ^ 478 

Benevolent  Mutual  Benefit  Associations 

Contracts;  effective  date _ . .  476 

Nonprofit  hospital  service „„_„_„,„_„  476 

Burial:  conveyance  of  real  estate  in  trust;  release _„ . 475 

Contingent  mortality  endowment  contracts 472 

Definitions    . 4I» 

Effective  date  of  policies 476 

Foreign  insurer;  qualifying  assets , . __,  463 

Gross    premium    tax . 231 

Indemnity   contracts  — . 232 

Group  school  bus  drivers;  payment  from  Teachers'  Sala^T  Pund_.  161 

Health  and  accident;  classification _.  473 

Life;  regulation,  solicitation  and  sale „ „  469 

Mutual  Fire  Insurance  Associations ;  citrus  growers 471 

Reciprocal:   Florida   Citrus  Exchange 470 

Sick  and  funeral  benefits 

Classification  may  include  health  and  accident 473 

Duty  of  Commissioner. _, . _... . 472 

Territory  defined  „ 469 

Workmen's  Compensation;  purchase  by  Parole  Commission__ 379 

INSURANCE  COMMISSIONER 

Duty;  sick  and  funeral  benefit  company... 472 

INSURANCE  COMPANIES 

Foreign;  qualification:  assets  previously  pledged 463 

Gross  premium  tax;  indemnity  contracts.. 232 
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INTANGIBLE  PROPERTY  TAX 

Distribution  of  money 

Nonresident;    taxability 


Page 
..  231 
-  222 


INTERNAL  IMPROVEMENT  FUND 

Deeds  and  contracts;  Documentary  Stamp  Tax,  exemption 
Lands 

Pllled-in;  title - 

Murphy;  reversion  of  county  lands  to  state 


Payment  of  taxes  levied  for  drainage  . 

State;  oil  and  mineral  rights  on  exchanse- 
Mineral,  petroleum  reservations,  sale,  release™ 
Trustees'  powers;  sale  of  Murphy  lands— 


INTERNAL  REVENUE  AGENTS 
Certified  public  accountants 
Certificates 

Classification   

Without  examination 


225 

292 

220 
309 
292 
296 
202 


412 
413 


JUDGES 

Assignment    ^-— ^^ 108, 

Criminal  Court  (dRteotd;  (luallfjring;  procedure 

Juvenile  Court;  dependent  and  delinquent  children;  commitment. 
Municipal;  authority  to  issue  search  warrants 

JUDICIAL  DEPARTMENT 


JUDGMENTS 

Bonds,  costs,  etc.;  Board  of  Administration:  authority- 
Enforcement  on  absent  defendant;  criminal 
Recording;  procedure  _ 


JURISDICTION 

dvU  and  military  courts,  concurrent  . 


County  Judge's  Court;  Court  of  Record 

Justice  of  the  Peace 

Counties  having  Criminal  Court  of  Record . 

E*eace   bond    proceedings ! 

Trial  of  misdemeanors. 


JURORS 
Pees; 


unlawful  detainer  suits„ 


JUSTICE  OP  PEACE 

Assignment  by  Governor 

Constable,  Sheriff ;  right  to  serve  process 

Pees;   committing  magistrate 

Jurisdiction 

Counties  having  Criminal  Court  of  Record, 
Traffic  violations 


Trial  of  misdemeanors- . 

Peace  bond  proceedings;  venue — 

State  Attorney;  assignment  to  prosecute  cases  before. 
Surety  bond ;  substitution  for  personal  bond  ....^„_ 

Vacancy  in  nomination — __ 


122 

163 
373 
501 

IS 


326 


499 

114 


495 
125 

126 
130 
128 


130 

128 

129 
128 

126 
316 
128 
130 
122 
163 
158 


JUVENILE  COURTS 

Commitment  of  child;  Children's  Home;  Child  Placing  Agency 373 

Crippled  cliild  of  serviceman;  custody 375 

Dependent  or  delinquent  minors;  jurisdiction  after  marriage 378 

Trial  of  parents  on  school  attendance  charges  260 
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LABOR  Page 

City  employees;   union _.„___.. . 391 

Enugrant  labor  agents^ „_ 3B3 

Employee  with  two  or  more  employers ^___„ 381 

Practice  before  Industrial  Commission:  regulation,. 383 

Transfer  of  employment  record 389 

Work  records;  authority  to  copy 382 

LANDLORDS 

Responsibility  for  sanitation ;  tenants  — „ 357 

LANDS 

Board  of  Forestry  and  Parks;  sale;  disposition  of  funds 455 

Public;  development  of  petroleum  and  mineral  interest 299 

Sale;  title  vested  in  county 220 

Seminole  Indian  Reservation;  leasing,  fencing,  posting 304 

Tax  sale;   procedure 211 

LEASES 

Married  women's  property;  joinder  by  husband  or  wife 484 

Oil  Interests;  authority  of  Game  and  Fresh  Water  Fish  Commis- 
sion     ■■■  — . - -,^„ 331 

LEAVES  OP  ABSENCE 

Clerk,  Circuit  Court;  Acting  Clerk;  powers. 165 

Employes  entitled  to  leave 168 

Military 

County  officers  . . ^-  167 

County  Superintendent;  substitute . 167 

Members  of  boards,  etc. . „ _„_ „ .      168 

Municipal  Officers;  Governor  to  grant ■. 169 

State  and  County  officers 170 

Teachers;   principals;   compensation __166,  171 

■    Thirty  days'  pay  ,„  _,- _„ 167,  168,  170,  171 

Vacancy  in  office 255 

LEGAL  RESIDENCE 

Taxation  basis „^ „ 222 

LEGISLATORS 

Revocation  of  resignations „ - 93 

LEGISLATURE 

Extraordinary  Session;  fflling  vacancies . 142 

Special  Session;  messages  from  Governor .„-    96 

LEON  COUNTY 

Race  track  funds  allocated;  replacement 438 

LETTER  OP  TRANSMITTAL „„ _.  -       1 

LICENSE  INSPECTORS 

Board  of  Photographic  Examiners;  employment . 422 

LICENSES  AND  LICENSE  TAXES 

Beauty  culture  teacher;   additional „. _  420 

Beverages;  Palm  Beach  County;  determination 441 

Cafeterias;    classiflcation;    taxability „ . . 429 

Chain  store  tax,  additional;  power  of  Comptroller  to  collect 228 

Chauffeurs;  Issuance  of  temporary  permit;  mlnors^ 318 

Chiropractic   physicians;    reciprocal .^ . 400 

Cigarette  permit  fee;    veterans „__„ 230 

Circuses,  shows;  exhibition  of  animals __„___„ 331 

Emigrant  labor  agents ^ „.^ _^„„„__  393 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  537 


LINCENSES  AND  LICENSE  TAXES  (Continued)  Page 

Explosives;  possessor ^ _„_______,____  439 

Growers;  retail  of  own  produce 233 

Uusurance  agents 

Automobile   dealers   . - 485 

Limited  licenses;  automobile  dealers- .  468 

Nonresidents 464 

Solicitors       . ^ 467 

Special    and    limited    ^_. _. 468 

Marriage  licenses;  discretion  in  issuing  in  Cbunty  Judge _-  488 

Motor  vehicles 

Army  post  exchange  operating  transportation  line  ._..„ 312 

Federal  Government;  lease  to  individuals,  private  corpora- 
tions   . 313,  314 

Governmental  agencies;   exemption : __.  234 

Nonresident  military  personnel 318 

Nonresidents  employed  in  the  State 315 

Purchase;  Board  of  Health;  for  Venereal  Disease  Hospitals        343 
Temporary  license  for  replevied  vehicle  pending  trial     -    _  .    311 

Towed  vehicles  ._ _ „ . _.._._ 360 

Nurses;  issuance ^ _„„___„__  407 

Optometry ;  revocation  because  of  felony 402 

Osteopaths;  temporary  licenses .    .  .. 400 

Shows,  circuses;  traveling,  tent,  etc.;  exhibition  of  ftnimaia 231 

Side  shows;    freaks „ - 234 

LIQUORS  AND  BEVERAGES 

Forfeiture;  sale ^— 409 

Hours  of  sale „ 444.  446 

Manufacture  of  fruit  spirits  in  dry  counties „ . 442 

Municipalities;  power  to  levy  tax 443 

Possession  without  license  to  sell 444 

Sale  to  married  minor __,, _ _ —  447 

Seizure  in  dry  county 445 

Territory  where  sale  penmlsatble 443 

LIVESTOCK  SANITARY  BOARD 
Hog  cholera  serum  and  virus 

Appropriation;  eflective  date —  449 

Distribution . — 450 

Vaccination  fees , . ~_-   451 


MADISON  COUNTY 

Race  track  funds  allocated;  replacement 43S 

MARITIME  TRAINEES 

Commitment  to  Florida  State  Hospital . 361 

MARRIED  WOMEN'S  PROPERTY 

Leases;  joinder  by  husband  or  wife ___.  4S4 

MASSAGE  REGISTRATION  ACT 

Beauticians  who  are  not  affected ^____„ 418 

MASSEIURS 

Board  members;   traveling  expense . ..  423 

Board  of  massage;   inspection  fees 424 

Registration  exemptions;   bona  flde  citizens 423 

Registration  with  Board  of  Health 424 


f 
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MATERNITY  AND  INFANT  CARE  Pase 

Emergency  plan;  legality  of  amendment 847 

Legality  of  program ,     ,  SW 

Obstetrics;  limitation  on  practice 346 

MIDWIFERY 

Naturopaths;  authority  to  practice 401 

MHJTARY  DRILLS 

Nonparticlpatlon  of  pupil;  suspension  by  County  Board 248 

MHJTARY  FORCE 

Absentee  voting;  registration;  baUots „__  138 

Cigarette  tax  exemption;  post  exchange;  ship  service  store 233 

Civil  and  military  courts;  concurrent  jurisdiction 49S 

Confederate   pensions   3M 

County  prisoners;  release  for  service 510 

Dependent  and  delinquent  children 

Allotment  from  service  fathers;  control,  expenditures 376 

Crippled  child  of  service  father;  custody 376 

Disabilities;   responsibility 364 

Divorce  suits;  proof  by  deposition 133 

Elections;  residence  requirements _„ 141 

Electors;  qualifications  144 

Homestead  exemptions;  yearly  affidavits 199 

Ijeaves  of  absence 

Clerk,  Circuit  Court;  acting  clerk;  powers 16S 

County  Judge;   substitute „__„___ 164 

County   officials 187 

Employees  entitled  to  leave 168 

Florida    Crippled    CbUdTen's    Commisdon    employees;     re- 
employment    — 168 

Municipal  officers  . 619 

School  officials;  effect  on  position 256 

State  and  coimty  officers _..,  , —  . _. 170 

Teachers;   principals;   compensation 166,  171 

Nonresident  members;  motor  vehicle  license , „ , . 318 

Nurses;  payment  of  back  fees  after  dlscharge_„ 408 

Registration  as  elector;  power  of  attorney 145 

Reregistratlon ;   Suwannee   County . . 146 

Teachers;  contributions  to  Retirement  System 273 

University  staff;   teachers'  retirement 277 

Venereal  disease;  service  rejection;  enforced  treatment 354,  355 

Veterans'  Guardianship  Law . . 306 

Voting;  r^lstration;   absentee  ballots 138 

MILK.  CREAM  AND  MILK  PRODUCTS 

Labeling  policy;  abandonment  during  emergency . . 345 

Oleomargarine 

Coloring;    manufacture,    sale 436 

Service  in  school  lunchrooms. 439 

State  Collie;  dining  room ...,  426 

MINERAL  AND  PETROLEUM  RIGHTS 

Sale,  release;  Trustees  of  Intemal  Improvement  Fund 29S 

Tax  assessments  separate  from  real  estate 306 
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MINORS  Page 

Chauffeur's  license;  Issuance  during  emergencr 318 

Dependent  and  delinquent 

Commitment  by  Juvenile  Court t78 

Control,  expenditure;  allotment  from  service  fathers S78 

Crippled  child  of  service  father;  custody „ 375 

Jurisdiction  of  Juvenile  Court  after  marriage—.^ 376 

Em.ployment 

By  wholesale  liquor  dealer 398 

Milk  delivery  SM 

Notaries  public,  appointment;  removal  of  disabilities. 173 

MISDEMEANORS 

Prosecution  by  Hotel  Commission 438 

MONUMENTS  AND  MEMORIALS 

Warrants;  issuance  by  Comptroller 298 

MORTGAGES 

Partial  assignments;  Documentary  Stamp  Tax 237 

MOTOR  VEHICLES 

Auto  theft  expense  fund;  transfer  from  auto  ttieft  refund;  dis- 
bursements   311 

Automobile  dealers;  Insurance  agents 405 

Department  of  E»ubUc  Safety;  director;  authority 317 

Drunken  driving;   prosecution 310 

Licenses 

Army  post  exchange  operating  tramtportation  line 312 

Chauffeur's;   Issuance  to  minors „^ .„_.  318 

Federal  Govenunent;  lease  to  individuals,  private  corpora- 
tions     _— 313.  314 

Governmental  agencies;  license  fee  exemption 234 

Municipalities;   exemptions 2^7 

Nonresident  military  personnel 318 

Nonresidents  employed  in  the  State 315 

Temporary;  replevied  vehicle  pending  trial 311 

Purchase 

Board  of  Health;  for  Venereal  Disease  Hospitals 343 

State  Welfare  Board — .-  369 

Recording  satisfaction  of  lien;  fee 3t3 

Title  certificates,  issuance;  purchaser  of  almndoned  vehicle 313 

MULLET 

Closed  season;  seizure,  disposition . _ 837 

MUNICIPAL  OFFICERS 

Military  leaves  of  absence;  Oovemor  to  grant 169 

MUNICIPALrriES 

Auxiliary  firemen,  etc.;  liability  for  injury™, _„ at7 

Corporate  limits;   contraction,  extension _ 183 

County  jail;  use 178 

Employees;  labor  unions _._ „  391 

Homestead   exemption „__„ 199 

Reduction  of  area ^ 340 

License 

Grower;  retail  of  own  produce „^____ 233 

Tags;    exemptions   3S7 

Murphy  lands;  sale;  state's  interests 3M 

Powers;  agreements  with  trade  union ;__________„___„„„  m 

Search  warrants;  authority  of  Municipal  Judge  to  Iwue  ,  501 

Tax  on  beverages;  power  to  levy 443 
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MURPHY  LANDS  Page 

Cancellation  of  certificates „ . 217 

Conveyance  of  title  to  church „_™ 201 

County  owned;  reversion  to  state 220 

Disclaimer  of  title ..^._ ^ „„„„„_, _200,  202 

Ftormer  owner;  right  to  disclaimer _ 203 

Leased  to  United  States;  Trustees  Internal  Iinim>vement  Fund; 

authority     „ .„ „ „ „__  294 

Resale — ____„______^^ „ 202 

Restrictions  on  lots;  action  to  remove „_„„__„___  lOfi 

Sale;  refund  of  a  portion  of  the  consideration 20i 

Sale  by  municipalities;  state's  interest ____„_„________  204 

Sale  or  lease;  oil,  mineral  rights „_„__„ ■_  206 

Tax  sale  certificates 

Redemption    _ _______„__„_„__  219 

Vesting  of  title  in  state. 217 

Title   of   mortgagor , ,  203 

N 

NAMES 

Fictitious;  registration;   cancellation—^ tSS 

NARCOTIC  DRUG  LAW 

Addicts;  commitment  to  Hospital  at  Raiford 3SS 

Inspectors;  supervision „___ 3SS 

Violations;   jurisdiction  of  courts 367 

Wholesaler's   license;    requlrements__„_„ ^„_____„„  367 

NATUROPATHS 

Educational  requirements;  constitutionality ., . 401 

Midwifery;  authority  to  practice ■. -. 401 

Prescription  for  lenses „„_„_____ .  ■  ,  ,  402 

NEPOTISM  STATUTES 

Waiver  by  Governor 121 

NETS 

Fishing;  illegal  use;  seizure,  disposition S36 

Salt  water  fisheries;  force  trap  nets „______^_______„_____  335 

NONPUBLIC  SCHOOLS 

Use  of  state-owned  textbooks . 281 

NOTARIES  PUBLIC 

Citizenship   prerequisite   to   appointment . _.,__„___„  172 

Minors,  appointment;   removal  of  disabilities.— .,„, ITS 

Use  of  assumed  name 173 

NURSES  AND  NURSINO 

Aliens;    immigrants;    registration M9 

Board  of  Examiners 

Compensation   of  members 40G 

Diplomas;   issuance;    licenses 407 

Examinations;   quorum  required 406 

Expense  vouchers,  requisitions;   signatures 407 

Inspection  expenses  of  members;  payment .^ 409 

Issuance  of  temporary  permit  to  alien . 408 

Nonmembers;    presence  at  meeting .  406 

Examinations 

Age    requirements    ., 404 

Graduation   requirements   _. _. 407 

Fees;  payment  after  discharge  from  military  5ervlce_ . „ 408 

Licenses,  issuance;  prescribed  training  period™ 4fft 

Training  schools;   inspection „ 400 
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OBSTETRICS                                                                                              Page 
Limitation  on  practice;  Board  of  Health— 346 

OFFICE  OP  ATTORNEY  GENERAL —       3 


OFFICES  AND  OFFICERS 

Civil  Service  Board;  dual  office „ „. 181 

Everglades  Fire  Control  District;  expenditures;  bulldi^  eoautruc- 

tion    „_____ 173 

Pees;  Tax  Assessors,  Collectors 214 

Game  and  Fresh  Water  Pish  Commission;  membership;  number  .   330 
Leaves  of  absence 

Acting  County  Commissioners:  appointment _„„-  IM 

Clerk,  CirciUt  Court;  powers  of  acting  Clerk ICS 

County   Superintendent;    substitute ,,     ,  ,    .  lOT 

Military;  compensation ^... ItT 

Notaries  ijublic 

Citizenship  prerequisite  S „ ITS 

Use  of  assumed  name „ ITS 

Powers  and  duties  of  officers 121 

Removal  or  suspension  by  Oovemor  during  Stwaion  of  Senate ST 

State  Attorneys;   salanes— 10> 

OIL  AND  GAS  LEASES 

Game  and  Fresh  Water  Pish  Commission;  authority 331 

OIL  AND  MINERAL  RIGHTS 

Reservation;  exchanged  lands SM 

OKEECHOBEE  COUNTY 

Tax  Collector;  commissions;  effect  of  general  &nA  special  acts 313 

OLD  AGE  ASSISTANCE 

State  Welfare  Board;  payment  by  Comptroller ST3 

Warrants;    cancellation,   reissuance 3TS 

OLEOMARGARINE 

Coloring;   importation,  manufacture,  sale „_ _- .  436 

School  lunchrooms _^ 4U 

OPTICIANS 

Prescriptions  by  nonresident  optometrists „__„ „__ 403 

OPTOMETRISTS 

Licenses;  revocation  upon  conviction  of  felony- 


Nonresidents;   prescriptions  ______ — _ 403 

OPTOMETTRY 

Prescription  of  lenses  by  naturopathic  physicians 4(tt 

State  Board  members;  traveling  expenses ^ 404 

OSTEOPATHS 

Licenses;  temporary  for  duration ,., 


OVERSEAS  ROAD  AND  TOLL  BRIDGE  DIffnUCT 

Commission  members;  dual  office 39T 

Deposit  of  funds:  security lOS 
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PALM  BEACH  COUNTY  Page 

Beverage  license;   determination ___„ 441 

Special  census;  effect  on  population  laws „___„  192 

PARDON  BOARD 

Authority  to  commute  sentences . 503 

Pardons;  partial  or  limited ____„_„ 506 

Paroles:  restoration  of  civil  rights 505 

Power  to  revoke  paroles , 508 

PARDONS,  PAROLE  AND  PROBATION 

Civil  rights,  restoration;  Pardon  Board— _——__. _^ 506 

Eligibility  for  parole 506 

Parolee  supervision  out-of-state . „ „,__.„  508 

Release  for  military  service^ 510 

Self -injury;  loss  of  gain  time 514 

Termination  conditions;  supervision;  restoration  of  civil  rights....  505 

PAROLE  COMMISSION 

Pine;  payment  prior  to  parole: . . . . 507 

Pardons;  termination  conditions;  supervision;  restoration  to  civil 

rights 505 

Parole  revocation  hearings:  Sheriff's  fees 118 

Uniform   acts;    out-of-state   suiwrvision;    Interstate   Extradition 

Acts 608 

PENSIONS 

Confederate   soldier's   widow,   under   forty,   eligibility   after   re- 
marriage    306 

Payment:  estate  of  deceased  Confederate  veteran 306 

Teacher;  fund  from  which  pension  is  paid 275 

Widows;  Teachers'  Retirement  System  beneficiary 271 

PERMITS 

Foreign  corporations,  having  same  name 462 

PHARMACISTS 

Florida  State  Board  of  Pharmacy;  authority  to  execute  contract  —  284 

PHOTOGRAPHERS 

Board  of  Examiners;  funds;  disposition  .-. ~ . - 284 

License  inspectors;  compensation 423 

PHYSICIANS 

Nonresident 

Certification;  Federal  Bureau  of  Narcotics __..  348 

Registration  __ 344 

POLITICAL  PARTIES 

Assessments 

Disposition;  Secretary  of  State 140 

Members    of    Legislature ___.^ -. 140 

Qualification   of   members 148 

POLK  COUNTY 

Budget  Commission;   jurisdiction . „ 208 

PORT  COMMISSIONERS 

Candidates;  error  in  qualification . 155 

POSTWAR  PLANNING 

County  Commissioners;   reserve  fund-_^ _ ; 181 
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POULTRY                                                                                                           Page 
Slaughter  establishment;  state  supervision .- „ 452 

PRESrOENTIAL  ELECTORS 

Nomination    ISl 

PRIMARY  ELECTIONS 

Transfer  of  reregistratlon  of  electors ___„  147 

PRISON  FARM 

Funds  derived  from  produce;  security;  deposit— — —  513 

PRISONERS 

Civil    rights;    restoration „_ . 605 

County;  equipment  for  feeding . 511 

County  Judge's  Court;   jurisdiction ~ 135 

Pardons;  supervision;  restoration  of  civil  rights 505 

Parole;    eligibUity 506 

Self-injury;  loss  of  gain  time.„„ 514 

Transportation  expenses;   Sheriffs — _- . 116 

PROCESS 

Service  by  county  traffic  officer _„„ __^ _^_ 117 

PROFESSIONS  AND  VOCATIONS 

Basic  Science  Law . , . . 399 

AUens;   examination ^_ 399 

Beauty  culture _„ ^__ I92,  414,  420,  424 

Barber;  employment  in  salon __., „ ., 416 

Beautician;    prerequisites,  qualifications ...._— 416 

Certificates;    fees _„..„ . ,. 417 

Junior    operator . . . 417 

Certificate;    misrepresentation .  418 

Permit   to   nonresident 419 

Licenses    — . „ _ „  420 

Manicuring  and  pedicuring „ 419 

Massage  registration  act;  effect__, 418 

Nurse;  employed  in  salon 418 

Shops ;  -sate  of  gifts,  etc _ 420 

Teachers 

Payment   - — 431 

Prerequisites  for  certificate „ 431 

Chiropodists;  authority  to  prescribe  narcotic  drugs__ „_„_  401 

Chiropractors;   licenses;  reciprocal 400 

Dentists;    dentures;   supply ., 410 

Embaimers;   licenses . , 411 

Funeral  directors;    licenses .„__ „_..„__ 411 

Licenses 

Accountants 413 

Beauty  culture„ 193,  416.  419.  421 

Chiropractors     - — — _^  410 

Dentists    _____„ 410 

Emblamers 411 

Nurses 407 

Optometrists;  revocation  —  , ....  403 

Osteopaths . 4*0 

Manicurists;  permits 430 

Masseurs 

Board  members:  travelling  expenses 433 

Citizenship;   registration,  etc . ___-_  43i 

Inspector's  fees  — ~, <M 

Massage  registration  act;  effect... .- 4U 

Registration  fee 434 
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PROFESSIONS  AND  VOCATIONS  (Continued)  Page 

Midwifery;  naturopaUis  .....^ „„^„. .  401 

Naturopaths 

Authorized  to  practice  midwifery 401 

Educational  requirements:   constltuttonality 401 

Prescription  of  lenses_„___ __„ 402 

Nurses  and  nursing 

Age  requirements 404 

Aliens 

Immigrants;   registration , . 409 

Temporary  permits 408 

Board  of  examiners 

Compensation    _ ^ 40S 

Expenses 407 

Presence  of  nonmembers __^. 4M 

Examinations ;   quorum 

Pees;  payment  after  discharee  from  military  service- 


i- 


Requirements  for  grartnftt-io" ,,.       .  ,  407 

Training   schools;    inspection 409 

Optometrists 

licenses;  revocation  upon  conviction  of  felony 403 

Prescriptions  by  nonresidents 403 

State  Board  members:  traveling  expenses— 403,  404 

Osteopaths;    licenses __^ , ^__„___„__„  400 

Pedicurlsts;    permits   . _.___ 420 

Permits;    beauty   culture 419 

Photographers;  license  inspectors;  compensation . 423 

Public  accountants 

Certificates  without  examination __, „ „___ ._  413 

Internal   Revenue   Agents.. 413 

Practicing  without  certlfiicates -  — 418 

PROSECUTING  ATTORNEYS 

Authority  to  file  informations— __^ _._______.^  498 

L  Power;  changing,  reducing  criminal  charges 123 

»  PROXY 

Candidates  for  oHioe,  in  military  force;  oath  required 154 

Marriages;   by  mail;   validity ___. .  489 

PUBLIC  ACCOUNTANTS 

Practicing   without   certiflcates 413 

PUBLIC  BUSINESS 

Governor;  authority  to  purchase  property  for  State  Capitol  Center  302 
insurance;  bridges  on  state  highways _ 304 

PUBLIC  FUNDS 

Board  of  Administration;   investments _. . 323 

Comptroller;   Issuance  of  warrant;   erroneous  condemzuttion  of 

roads    — —  321 

Overseas  Road  and  ToU  Bridge  IMstrlct;  security;  deposit 105 

Securities    „ . .  103 

State  Road  Department;  investments . „____.  321 

PUBLIC  HEALTH  see  HEALTH 

PUBLIC  LANDS 

Assessment;  delivery  of  deed  by  Trustees  Internal  Improvement 

Fund    __ — . —    .- 296 

Conveyance  of  lands  and  Jurisdiction  to  United  States ....„_  296 

PiUed-in  lands;  title .  293 

Mineral,  petroleum  Interests;  development — _  299 
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PUBLIC  LANDS  (Continued)  Page 

Mineral,  petroleum  rights 

Exchange    — ^___ —  SKI 

Sale   or  release . . . „_______  3M 

Murphy  lands;  resale 303 

Quitclaim  deed;  property  reserved  lor  drainage  purposes—,, _^  800 

Reconveyance  by  Trustees  when  erroneously  conveyed 294 

Title  to  island  in  navigable  stream — SOI 

PUBLIC  RECORDS 

Disposition;  State  Board  of  Accountancy 414 

PUBLIC  SAFETY,  DEPARTMENT  OP 

EMrector;   authority      Ilf 

Drivers'  license  division;  supervlslan HI 

H^hway  patrolmen;  arrests,  procedure S18 

PUPILS 

Military  drills;  nonparticipatlon;   suspension .  248 

PURE  POOD  ASTD  DRUG  LAWS 

Oleomargarine;   sale 


Q 

QUARANTINE 

Tubercular  persons  „„„_ ■■.. SSI 

Venereal  Disease  Hospitals 

Commitment;    procedure . — „___  3tt 

Motor   vehicles;   purchase „^ 34S 

Patients;  transportation , 352,  357 


RACE  TRACK  FUNDS 

Deficiency;    replacement -. . 434,  437 

Replacement    436,  438 

REAL  AND  PERSONAL  PROPERTY 
Assessments;  mineral  rights  separate 


Married  women ;  joinder  by  husband  or  wife  in  lease . 


RECORDING 

Clerk,  Circuit  Court;  deeds — ,.. 115 

RECORDS 

Board  of  Administration;  consolidation  of  investment  accounts 324 

Destruction;   Industrial  Commission 379 

REFUNDING 

Bonds;  payment  of  fee 341 

Resolutions;    notes S8ft 

REFUNDS  • 

Beauty  culture;  fees;  examination,  certificate 4rt 

Capital  Stock  Tax 469 

Unemployment  Compensation  Law .. ,  385 

REGISTRATION 

Deputy  officers;  fees,  registering  of  elector .__.  147 

Precinct  officers;  fees,  registering  of  elector—  :  14t 
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REGDLATION  OP  TRADE.  COMMERCE  AND  INVESTMENTS         Page 

Beer,  refusal  of  wholesalers  to  sell  to  retailers 434 

Bonds;   securities;    substitution—, ____^ 431 

Explosives 

IJcerising  agencies:   government „_____ 439 

State  Treasurer;   Fire  Marshal „_.__„_„_„__ 43d 

Oleomargarine;   coloring,  importation,  m^rvitfp. ^__  428 

Restaurants;    defense  projects iW 

School  lunchrooms;  oleomargarine ;  coloring,  etc 4^ 

Securities   Commission;    definitions 432 

Securities:  unregistered  and  nonexempt;  sale 434 

Shipyard  restaurants;  Hotel  Commission;  Jurisdiction 427 

REMOVAL  OF  OFFICERS 

Drainage   districts 106 

During  Session  of  Senate. . ^_^ .  97 

REPEALED  STATUTES 

Effect  on  appropriations .- __„ 3{B 

REPORTS  OF  STATE  ATTORNEYS  see 
STATE  ATTORNEYS,  REPORTS  OP 

RESTAURANTS 

Cafeterias  for  shipyard  workers;  license . .,     429 

Operation  at  shipyards;  jurisdiction  of  Hotel  Commission 427 

School  lunchrooms;  service  of  oleomargarine 429 

RETIREMENT  SYSTEM 

Teachers;  reinstated  members .  278 

RIPARIAN  RIGHTS 

Title  to  island  in  navigable  stream;  Trustees  Internal  Improve- 
ment Fund . . . _-  301 

ROAD  FUNDS 

Federal  aid;  deposit  by  State  Treasurer. loi 

ROAD  PATROLS     . 

Arrests;  Sheriff's  fee — . ___ _____„ 117 

s 

SALARIES 

County  Board  of  Public  Instruction,  member;  legality  of  salary 

claim :„ 251 

County  Superintendent  of  Public  Instruction;  computation 357 

Florida  Council  for  the  Blind;  employees 371 

State  Attorneys:  effect  of  subsequent  statute „ 109 

State  Welfare  Board,  employees;  limitation ______,„_  S72 

Superintendents  and  heads  of  State  Institutions 303 

SALT  WATER  FISHERIES 
Closed  season 

Crawfish    333 

Mullet . 387 

Taking,  for  use  in  war  effort  „ 38S 

Fish  brought  into  Florida  for  processing  and  shipment 338 

Seafood  dealers;  additional  license  tax ___._ ,  .    338 

Sponges  less  than  five  Inches  in  diameter ■. 334,  339 

SCHOOL  DISTRICTS 

Consolidation;   special  election 263 

Elections;   procedure  _ ._ 204 

Tax  Collector's  commission;   deductioDS_ 212 

Trustees;  resignations,  appointment  of  successors 260 
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SCHOOL  FUNDS                                                                                                  Page 
Investment  In  U.  S.  war  bonds 289 

SCHOOL  LANDS 

College  fraternity  houses;  tax  exemptions. UMI 

Pire  control  service;  Board  of  Education;  llabill^ Mi 

SCHOOLS 

Attendance 

Child  labor  „__ ____^^ 396 

Trial  of  parents . 240 

Board  member;  payment  for  driving  school  bus ■■■■  383 

Budget  Commission;  powers  and  duties 2S1 

Buildings  and  grounds;  use  for  other  purposes „__  243 

Busses;   purchase  .  __. 2T1 

Cafeterias  operated   by  P.-T.   A.  and  County  Boards;   liability 

under  Workman's  Compensation  Act  378 

County  Superintendent  of  Public  Instruction 

Liability;  countersigning  certain  warrants 283 

Nonparticipation  of  student  in  flag  sftHite  .  ,       2S6 

OfEice  hours  201 

Right  to  hold  municipal  oSice 381 

Salary;   computation  M7 

Death  of  student:  liability  of  County  Board 347 

Finances;  adoption  of  budget _„^.„_„_„____„  387 

Flag  salute;  pledge  of  allegiance. 256 

Lunchrooms 

Oleomargarine    438 

Responsibility    — — .-__ , „_ . ___„__„ 363 

Military  drills;  suspension  for  nonparticipation ™  348 

Nonpublic;  use  of  state -owned  textbooks ,  3/61 

Officials;  effect  of  millteu'y  service _„ 255 

Pensions    ._ —. . . ...  ,  .- 275 

Pupils  of  parochial  schools;  transportation  in  county  acbocd  busses  262 

Refunding  bonds;  payment  of  fee 241 

Refunding  indebtedness:   notes 209 

Refunding  resolutions;   notes 3^ 

Retirement  System  for  Teachers;  reinstated  members 27i 

Students;  pledge  of  allegiance  to  flag - 358 

Teachers;  payment  of  accumulated  sick  leave™ 368 

Teachers'  certificates:  revocation;  form  of  notice .__  3M 

Teachers,  principals;  military  leaves  of  absence;  salary 171 

Teachers'  Retirement  System 

Beneficiary;   widow's  pension „ 271 

Candidate  for  County  Board  member 283 

Disbursement  of  nonresident  member's  contribution  . 274 

Employment  when  over  seventy „__„278.  276 

Members 

Examinations  by  Medical  Board;  fees . 276 

Of  the  University  of  Florida  staff 277 

Membership;   eligibility    . - 273.  279 

Military  service;  contributions 373 

Prior  service  credit __. — 

Teaching  in  foreign  country 

Reinstated  members  _. . - 378 

Service  credit 

County  Superintendent  _____ ___ 280,  281 

Substitute  teacher  . —  2*1 

Teachers'  salary  fund 

Group  insurance  for  bus  drivers _ 181 

Repayment  of  loan  to  Pasco  County  Board— 4*7 

Transfer  of  unexpended  balance 384 
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SCHOOLS  (Continued)  Page 

Textbooks;  adoption  for  use  of  pupils „___ 281 

Trustees 

Election;   procedure  .. „_____^ 259 

Local  school  district;  County  Board;  appointanent  of  successor  260 
Supervision,  buildings,  grounds;  use  for  other  purposes 243 

SEARCH  AND  SEIZURE 

Disposition  of  miUlet .„ „ ! 337 

Fishing  nets „ .„ S36 

SECRETTARY  OF  STATE 

Ballots;    marking   148 

Fees;  Civil  Service  Board ^ 102 

Receipt  of  incoming  Treasurer;  form 104 

Return  of  commission  tax ;  concellation.  County  Officer's  bond 162 

SECURITIES 

Definition :  effect  of  Supreme  Court  decision  _. . .  430 

Maturity;    extension    __, — 481 

Public  funds;  securing  deposits 103 

Sales 

State  Treasurer;  evasion  of  law „. 431 

Unregistered;  nonexempt „ 434 

SECURiriES  COMMISSION 

Bonds;  substitution 491 

Definitions    ^ _  432 

SECURTTY 

State  funds;  State  Treasurer 100 

SELECTEES  see  MHJTARY  FORCE 

SEMINOLE  INDIAN  RESERVATION 

Broward  County  lands;  leasing,  fencing,  posting 304 

SENATORIAL  STATE  SCHOLARSHIPS 

State  College;   reauirements 286 

SERVICEMEN  see  MILITARY  FORCE 

SHELL  FISH 
Power  of  Conservation  Board  to  extend  open  season „_.._„^„  339 

SHERIFPS 

Arrests  by  highway  patrolmen;  procedure _„__,..„„ 318 

Criminal  investigations   ^__. 119 

Deceased;  election  of  successor 141 

Duties;   jail  sanitation 176 

Elections:  appointment  of  deputies 137 

Expenses;  returning  prisoners  to  Florida 116 

Fees 

Approving  bail  bond  . .__ ____. 49S 

Criminal   investigations — — „ —  119 

MUeage  __ _— 116,  120,  189 

Parole  revocation  hearings , 118 

Person  detained  under  writ  of  ne  exeat . „ _-  133 

Returning  prisoners 

From  another  county . . 120 

To   Florida  116 

Warrants  for  taxes;   execution . 387 

Investigation  of  crime;  approval,  bill  for  services .^_ 118 

Justice  of  the  Peace  Courts;  right  to  serve  vroceaa m 
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SHERIFFS  (Continued)  Pase 

Nepotism  statutes;   application. ^ ________^ 121 

Traffic   arrests   - 117 

Transportation  of  prisoners;  fees __„^ 116.  120 

Transportation  of  venereal  patients;  mileage . ..  121 

Vacancy  in  office;  appointment  by  Governor 91 

SHOWS  AND  CIRCUSES 

License  taxes;  exhibition  of  animals ,. 231 

SOCIAL  WELFARE  see  STATE  WELFARE  BOARD 

SOLDIERS  AND  SAILORS  see  MILITARY  FORCE 

SOVEREIGNTY  LANDS 

Lands  below  high  water  mark:  title ...  .    . 283 

SPECIAL  CENSUS 

Palm  Beach,  Broward  Counties;  effect  on  population  law8_ ._ .__  192 


SPONGES.  TAKING 
Maximum  (I'^triftter 

339 

STATE  AGENCIES 

Tmmiintty  from  fiiH                              ,,  ,. 

4M 

STATE  ATTORNEYS 

Assistant;  authority  to  file  information 

Misdemeanors:    prosecution     

Reports  of 

Circuits 
First 

109 

108 
431 

I' 

S(^on<J 

19 

Third                                                 •    , 

9 

Fourth                                                 ,.,,,, 

^ 

Pffth 

3S 

Sixth 

31 

Sf'venth 

19 

TWghth 

Ninth 

M 

40 

Tpnth                              

4» 

Elffvnth 

49 

Twelfth 

*$ 

7Ti1rt«>nt.h, 

SO 

pniirt-^wnt-h 

Ot 

Fiftepnth 

9A 

Counties 
Alnrhun 

^ 

Hftkpr 

*T 

Bay -     

Bradford 

„. St 

?7 

Brevard 

40 

Broward 

,, M 

Calhoun 

$1 

Charlottifi 

40 

Cltnis 

....              38 

Clay                                                           

2T 

Collier 

*7 

Columbia 

?* 

r>ndf                                                        .   ...~.i.... 

..., ,          40 

TVBoto 

47 

rw^f.                                  

33 

rhival                       ...^^.^. 
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STATE  ATTORNEYS  (Continued)  Page 

Escambia 17 

Flagler .    .  ,  .  ,.  33 

Franklin ________„_ 19 

Gadsden 20 

Gilchrist •  38 

Glades 48 

Oulf ^ ^  62 

Hamilton —  34 

'                         Hardee .              43 

Hendry _„ 48 

Hernando    , „__ 2D           I 

ISshlands ^_ . 44          | 

Hillsborough ^ „_ : SO 

Holmes  B9 

Indian  River 40 

Jackson . _„ „ .  S3           ! 

Jefferson ~ ._ ___„  ^           | 

Lafayette 25 

Lake 29           I 

Lee 49           ! 

Leon — ; 21           j 

Levy . . . 38          i 

Liberty -. 22 

Madison 26           i 

Manatee    ._ — 49 

Marion 30 

Martin — 41            j 

Monroe 46           | 

Nassau - — —  28            i 

Okaloosa 17          | 

Okeechobee . 41 

Orange 41            I 

Osceola    : 42 

Palm  Beach „_„^ 6fi 

Pasco 31 

Pinellas   32           ' 

Polk       — 44           i 

Putnam 33          ' 

St.  Johns  „__ -  -- - - — 34          • 

St.  Lucie ■ 42 

Santa  Rosa 18 

Sarasota — _ — - — — — — 80           | 

Seminole     „___ 43           i 

Sumter — » — — SI 

Suwannee „___ — __ — _. 26 

Taylor 26           ; 

Union _______ 39           ; 

Volusia — — ■ 38           1 

Wakulla    -. - 22 

Walton „^.- 19           ; 

Washington   ___„ _„ —  53           •: 

Salaries:  effect  of  subsequent  statute 109 

STATE  BEVERAGE  DEPARTMENT 

Cigarette  Tax;  disposition  of  funds 236 

I 

STATE  BUREAU  OP  NARCOTICS  I 

Inspectors — ,. — _ 366 

STATE  CENSUS  'i 

Special;  effect  on  population  acts — . 192 
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STATE  CHAMBER  OF  COIkOIERCE                                                                Page 
Memberships  acquired  by  Treasury  Dei^rtment 203 

STATE  COURT 

Jurisdiction;  crimes  on  federal  lands 91 

STATE  DEMOCRATIC  EXECUTIVE  COMMITTEE 

Presidential  electors;  nomination lOT 

STATE  DEPOSITORS 

Security ^ 100 

STATE  EMPLOYEES 

Notaries  public;  payment  of  costs . . . —  344 

Salaries  ^_ 3M 

Wages;  tax,  unemployment  compensation. 
Witness  fees;  mileage .„ ___. 

STATE  FIRE  MARSHAL 

Explosives;   possessor's  license 43S 

STATE  FUNDS 

Board  of  Administration;  investments- 323 

Deposit;  security;  State  Treasurer. 100 

Duplicate  warrants;  responsibility  of  CompbroUer  and  Treasurer 08 

Investment  in  victory  bonds „ _— _._ „_-. —  237 

State  Library;  money  received:  depositing ....      3M 

State  Road  Department;  investments Sll 

Transfer;  General  Revenue  Fund  to  State  Board  of  Beau^  Cul- 
ture Fund . 237 

STATE  HIGHWAYS 

Bridges;  insurance 304 

STATE  HOSPITAL  See  FLORIDA  STATE  HOSPITAL 

STATE  mSTITDTIONS.  BOARD  OF  COMMISSIONERS  OF 

Authority  to  expend  moneys 3S8 

Holding  title  to  cot>yTighta^____ 386 

Lease  of  personal  property;  authority  of  Secretary  to  esxecute.^-  383 
Salaries  ^ 

State  employes  .- , ^ 304 

Superintendents  of  State  Institutions 30t 

Seminole  Indian  Reservations;  leasing,  fencing,  poeting.. 
State  Hospital;  custody  and  control  of  patlents. 


State  Prison  Farm;  sale  of  pereonal  property— 813 

STATE  LANDS 

Oil  and  mineral  rights  on  exchange :W3 

Sale  by  municipalities  of  Muiphy  lands;  state's  interest- 
Taxability  of  school  lands 

Taxation;    exemptions 


STATE  LAW  DEPARTMENT „_.. ■—     11 

STATE  LIBRARY 

Moneys  received;   how  deposited „ 2M 

STATE  LIVESTOCK  SANITARY  BOARD 

Appropriation;   when   available . 

Authority  to  pay  claim;  extermination  tick-infested  deer 

Hog  cholera  serum  and  virus 

Appropriation;  effective  date... 440 

Appropriation;  July  1,  194C — — 4S0 

Distribution    _..___ „ 4M 

Vaccination  fees . 491: 

Meat -producing  animals;  poultry — — .... '  ^8 
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STATE  MARKETINa  BUREAU                                                                          Page 
Mileage;   Federal-State  employees „____„__, . 457 

STATE  PARDON  BOARD 

Fine;  payment  prior  to  parole „___  507 

STATE  PRISON 

Prisoner;  term  of  imprisonment,  commencement __„_  501 

STATE  PRISON  FARM 

Fm^ids  derived  from  produce;  security;  deposit—— -  513 

Sale  of  personal  property;  cattle,  hogs . „ 512 

STATE  ROAD  DEPARTMENT 

Federal  Government;   erroneous  condemnation 321 

Funds;  investments _. . 321 

STATE  ROAD  DISTRIBUTION  FUND 

Gas  tax  funds;  apportionment 322 

STATE  SUPERINTENDENT  OF  PUBLIC  INSTRUCTION 

Authority;  agreements  on  isehalf  of  Board 242 

STATE  TREASURER 

Court  registry  funds;  unclaimed  moneys;  procedure _„„100,  132 

Escheated  estates;    disposition „ 101 

Federal  aid  road  funds;  deposit 101 

Fire  marshal  see  STATE  FIRE  MARSHAL 

Florida  State  Hospital  funds;  securing  deposits 171 

Memberships  in  State  Chamber  of  Commerce 102 

Old  age  assistance  warrants;  cancellations,  reissuance 373 

Pubhc  funds;  securities  acceptable ,  ,,,,  ...,  ,.       103 

Receipt  of  incoming  Treasurer  mandatory;  form 104 

&ile  of  securities;  evasion  of  law 431 

State  funds;  deposit,  security .__ 100 

Trust  companies;  deposited  securities .._ 482 

Warrants  on  Teachers'  Salary  Fund;  group  Insurance;  school  bus 
drivers   _ — „ 181 

STATE  TUBERCULOSIS  SANATORIUM 

Colored  female  convicts;  use  for  work  ^ 512 

STATE  WARRANTS 

Duplicate;  responsibility  of  Comptroller,  Treasurer. S8 

STATE  WELFARE  BOARD 

Children;   care;  expenditures ■  369 

Council  for  the  Blind 

Agreements . 371 

Employees;  salary  llmltaHoos- 372 

Motor   vehicles;    purchase 369 

Salaries   -    _ ____^  371 

Funds ;  use  for  care  of  dependent  children 370 

Housing  Authorities;   area  of  operation 377 

Old  age  assistance 

Payment    by    Comptroller ..^  372 

Warrants;  cancellation,  reissuance „ 373 

STOCK 

Capital  Stock  Tax 459 

Exchange  of  shares;  evasion  of  Securities  Law 431 

Transferred;  Documentary  Stamp  Tax 228 

SUMTER  COUNTY 

Board  of  Commissioners;  money  for  repairs 178 
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SUNDAY                                                                                                            Page 
Hunting;    legality. 492 

SUPERVISORS  OF  REGISTRATION 

Ballots  for  voting  machines . 147 

OSlclal  seal;  certlflcates 148 

Political  parties;  members;  quaUflcatton  to  re8riBter___. 145 

Registration;  Military  Force;  power  of  attorney 148 

Registration  in  ceded  territory _„ „ — 148 

SUPREME  COURT 

Deci^on:  effect  on  definition  of  securities 4S0 

SURETY  BONDS 

Substitutions,  personal  bond;  Justice  of  Uie  Peace__ 181 

SURETY  COMPANIES 

Appearance  bonds;  aggregate  for  one  defendant ...„~  4Tt 

SUWANNEE  COUNTY 

fiUUtary  Force;  reregistration 149 


TAXATION 

Advertisement 

Delinquent   tax   lists.. 


Omission  of  property  from  tax  sale  notice „__ SM 

Assessments 

Closing  of  boolcs — — . 311 

Construction  of  new  courthouse-.  „ . ■. 807 

Mineral  rights  separate  from  real  estate —  MB 

Public   lands  conveyed  by  Trustees   Internal  Improvement 

Fund    ~ „„ ..    .. 296 

Capital  Stock  Tax U» 

Exemption    .... 4U 

Refund I  4» 

Chain  Store  Tax  additional;  Comptroller's  power  to  collect SM 

Clgrette  Tax 

Disposition  of  funds . . 238 

Military  Force;   exemption 233 

Commissions 

Assessors   „___ „_ ______ 209,  214,  216 

CoUectors „„___„.^ — 212,  214,  215 

Compensation  for  unofficial  work 210 

County  budgets ____^ ___-„__ SM 

Courthouse:  construction.. 


Debt  service;  taxability  of  homesteads- 
Delinquent  tax  lists;  advertisement- 


Documentary  Stamp  Tax _  - —  328 

Excise  taxes 
Cigarette 

Exemption 338 

Permit  fee;  veterans 2S0 

Documentary  stamp - _-223,  22S,  226,  227,  228 

Deeds  to  and  from  state 838 

Forthcoming  bonds  - - -,_ 887 

Gross  premium  Insurance SSI 

Fees;  Tax  Assessors,  Collectors 314 

Final  reports;  Tax  Collectors — .  218 

Foreclosure  by  county .. 200,  218 

Fraternity  houses;   exemptions 196 
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TAXATION  (Continued)  Page 

Gasoline 

Aviation;  use  in  motor  boat;  tjivftbiiHy  234 

Governmental   Agencies;    taxability 234 

Governmental  Agencies;   exemptions 234 

Gross  Premium   Insurance   Tax „ 232 

Homestead  exemptions 

Allowance,  County  Commissioners;   app^ _________„ 198 

Application;   filing      „ 189 

Piling  annual  claims .  197 

Military  Force;  yearly  affidavits 199 

Municipalities . __„. 199 

Prerequisites  for  claiming 198 

Insurance  contracts;  Gross  Premium  Tax „_____„ 232 

Intangible  Tax 

Distribution  of  money . 221 

Manufacturing  company;   subsidiary .^ 222 

Nonresident  liability 222 

Power  of  appointment 458 

Lands,  title  vested  in  county;  sale . . „_______  220 

Legal  residence  _. . _, 222 

license  taxes 

Additional;  seafood  dealers _., . 338 

Circuses;  shows,  animals „ __„.__... . 231 

Grower;  retail  of  own  proriiicfi  233 

Insurance  premiums  231 

Motor  vehicles;  governmental  agencies 234 

Side  shows;  freaks _.._^ „__ 234 

Towed  vehicles . _.___ „ 3fiO 

Liens;  Everglades  Drainage  District _„_  196 

Municipal   taxes 200 

Murphy  lands 

Action  to  remove  restricttons_jL -^ 195 

Cancellation  of  certificates      — . ,    ,,        217 

Certificates;   redemption 219 

Conveyance  of  title  to  church _ 201 

County  lands;  reversion  to  state 220 

Disclaimer  of  title     ..., 200,  202,  205 

Former  owner;  right  to  disclaimer___„ __. 203 

Leased  to  United  States 294 

Redemption   _ 219 

Restrictions  on  lots;  action  to  remove __._  195 

Sale;  consideration;  refund  of  portion 204 

Sale  or  lease;  oU,  minerals __„^_____ _...  205 

Title  of  mortgagor 203 

School  district  bond  assessments;  Board  of  Forestry  and  Parks _.  454 

State  lands;   exemptions  ._ 206 

State  school  lands;  taxability,  drainage 309 

Tax  Assessors 

Commissions    —~  209,  214,  215 

Compensation  for  unofficial  work„ , 210 

Pees 214 

Homestead  exemption;  appeal  from  ruling _„ 198 

Tax  books;  closing  date . ..,". ____.  211 

Tax  Collectors 

Commissions ....    . „212,  213,  214,  215 

Deposit  of  county  funds 187 

Exchange  on  checks ___. 483 

Pees . '. 214 

Final   reports 213 
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TAXATION  (Continued)  Page 

Tax  sale  certificates 

Cancellation;   reasons _..  211 

County-owned   .....      .    .    ,      :  218 

County  tax  Hens;  foreclosure  pFO(»»diiigB 318 

Purchasers „ „ 211 

Tax  sales 

Advertisement 

Delinquent  tax  list ._ . 


Omission  of  property 


Tax  warrants;  costs,  posting  bond,  recording 887 

Unemployment  Compensation  Tax;  collection;  nonresident 388 

TAXPAYERS 

Payments;  exchange  on  checks 488 

TEACHERS  see  SCHOOLS 

TENANTS 

Responsibility  for  sanitation;  landlords  —  . — 867 

TEXTBOOKS 

State-owned;  use  in  nonpublic  schools 361 

THANKSGIVINa  DAY 

Designation    .__ -___.  483 

TITL£  CERTIFICATES 

Motor  vehicles,  Issuance;  purchaser,  abandoned  vehicle. .^^  313 

TORT 

County  Board  of  Public  Instruction;  liability  for  death  of  student  247 

TRANSFER  OP  FUNDS 

Florida  Industrial  School  for  Boys;  between  accounts 388 

TRANSMITTAL,  LETTER  OP 1 

TREASURESl 

Duplicate  warrants;  responsibility;   bond „ „.,    98 

TRUSTEE 

Local  school  district;  County  Board;  appointment  of  successor..     260 

TRUSTEES  INTERNAL  IMPROVEMENT  FUND 

Disclaimer  of  title 200,  203 

Disclaiming  title,  interest  in  land   ..„ 201 

Murphy  lands;  leased  to  United  States ._ 

Power  to  convey  land  and  jurisdiction  to  United  States . 

Quitclaim  deed  to  property  reserved  for  drainage  purposes 300 

Reconveyance   of  lands  erroneously  conveyed  ._ _ 3M 

Title  to  island  in  navigable  stream;  riparian  rights .    301 

TUBERCULOSIS  SANATORIUM 
Admission 

Residence  requirements .„„ . 388 

Semi-indigent  patient;  wiUiout  approval  of  countar 358 


r 

I 
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u 

UNEMPLOYMENT  COMPENSATION  LAW  Page 

Contributions;   collection,  nonresident „„___^ . 388 

Delinquent  assessments;  collection  in  oUier  states 3S8 

Employee  with  two  or  more  employers _^^^,„____„____„_  381 

Employees:  wage;  state  tax ,. 382 

Examination  of  employers'  books;  Industrial  C?0(mmisatoD 383 

Practice  before  Commission;  regulation . 383 

Refunds;   adjudication  and  payment 385 

Tax  warrants;   costs,  posting  bond,  recording 387 

Transfer   of   employment   record 389 

Work  records:  authority  to  copy 3K 

UNIVERSITY  OP  FLORIDA 

Appropriation  for  Seagle  Building _______„  285 

Fraternity  houses;  taxation,  exemption , ^_^__^„ 195 

Staff  members;  prior  service  credit . . „ ^^ „_  277 

V 
VENEREAL  DISEASES 

Compulsory  treatment;   prosecution „__„ —^^ ^ 354 

Military  Force;  service  rejection;  enforced  treatment— 354,  355 

Quarantine  hospitals 

Commitment;  procedure 349,  353 

Purchase  of  motor  vehicles ..  343 

Transportation  of  infected  persons;  payment , .„„_ 352,  357 

VENUE 

Peace  bond  proceedings ^ 130 

VETERANS 

Guardianship  Law;   proceedings;   fees__ 306 

Rehabilitation;  employment  of  County  Service  Officers  by  County 
Commissioners . . — . 183 

VICTORY  BONDS 

County  school  funds;   investment 269 

State  funds;   investment" „ „ ^. . 237 

VITAL  STATISTICS 

Birth  certificates;   sealed;   opening .,__. . 3 S3 

VOTING 

Absentee;  Mthtary  Force,  registration;  war  ballots . . 138 

Machines;    custodians . 162 

Qualifications  of  electors;  Military  Force__ . „ 144 

Suwannee  County;  Military  Force;  rereglstration __  146 

Validity  in  ceded  territory ^___-„„____ —  1« 

W 

WAR  BALLOTS 

Absent  voters;   affidavit  required ______„„_„  152 

Vacancy  in  nomination;  filling . —  160 


WARRANTS 


Old  age  assistance;  cancellation,  reissuance 373 

Teachers'   Salary  Fund;   payment,  group  insurance;   school  bus 
drivers  ~-~ — — — —  161 

WAR  VETTERANS 

Guardianship  Law;   fees 306 

Rehabihtation;  employment  of  County  Service  Offlcere  by  County 
Commissioners . — — 183 


^T-  ~1 
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WIDOWS  Page 

Under  forty;  eligibility  for  confederate  pension  after  remarriage  306 

WITNESSES 

State   employees ;    fees 4M 

WOMEN'S  ARMY  CORPS 

Beauty  shops;  Jurisdiction  of  State  Board___ „_._ _, 416 

WORKMEN'S  COMPENSATION  LAW 

Cafeterias  operated  by  P.  T.  A.,  County  Boards;  liability 318 

Florida  Council  lor  the  Blind;   employees _.„-.^__ „.  380 

Parole  Conunisslon;  purchase  of  Insurance __„_____„  379 


INDEX 
Part  Two 

INDEX  TO  THE  CONSTITUTION  AND  LAWS  OF  FLORIDA 

CONSTRUED  OR  CITED  IN  OPINIONS  IN 

BIENNIAL  REPORT  1943-1944 

CONSTITUTION   OF    1885 


Declaration   of   Rights. 


Article 
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Article  Section  Page 

IX  — — -. 18  >_„„„..103.  186.  322,  323,  325 

X  .... 1 ^ „ 484 

X 7 ^ 198 

Xn  ___^ 247,  265 

Xn 3  ____„ _„ 106,  285 

xn 4 101.  262,  299.  309 

xn 6  -. 241.  299.  309 

xn 8 „— ^  269 

xn 9 262,  454 

xn 10  , „ 243.  253.  262.  265 

xn  ...^ ^ 13  . „__. _„ 262 

xn 17  — 262,  265 

Xm   -.-     3 . .  183,  2^5 

XVI  .     4 110,  178 

XVI ._ ^ 14 —^ 95 

XVI  _— 15      „ ■ ■„„-172.  251.  257 

XVm ______„_„„„„_____     6 '  . 141 

XVm  7 141 

XVm  ■ - 9 „_ 141 

XIX . 443 

•XTX 1 44e 

XIX „„_„ 2  ™ _„_ 443.  448 

XIX    3 443,  448 

REVISED  GENERAL  STATUTES  OP  1920 

Section  Page 

883 261 

10B6 ™ — ^^ 292 

1057  — —.^ 292 

1058   2S2 

1059  - ___„_^ „.— 292 

1060  —..—..— ^  „ , . 292 

1061 292 

1062 292 

1063 292 

1064 292 

4185 .— : 482 

5829 327 

COMPILED  GENERAL  LAWS  OF  FLORIDA  1927 
AND  SUPPLEMENTS  OF  1936  AND  1940 

312 — — . 187 

1436  — ,^ ^ ___^ 295 

1538  ."ZT     ''7~.~~. — .— . ZZIL.—.,. — ■-. _.... T  210 

2099 : - > — 306 

4858 „ „-- ,...:  113 

4867  ^.^ 113 

5662  - - 484 

6124  _- 482 

6126  (Pax.  14> 482 

6145 482 

6225  ..— _„^_ ._.-„ -. 231 


SESSION  LAWS 

ACTS  OF  1856 

Pace 

Chapter    791  _— „_ ^ 292 

ACTS  OP  1885 

Chapter  3629 — — _ — 198 

ACTS  OP  1891 
Chapter  4089 —- _„„^ 193 

ACTS  OP  1903 
Chapter  5222 473 

ACTS  OP  1905 
Chapter  5459  __.—___ 478 

ACTS  OP  1911 
Chapter  8195 _  29S 

ACTS  OF  1913 

Chapter  6532,  Section  20  _ 339 

Chapter  6736 — IM 

Chapter  6737 — - 1« 

ACTS  OP  1917 

Chapter  7304 29S 

Chapter  7393 - . — — —  l«4 

Chapter  7678 - — IW 

ACTS  OF  1921 

Chapter  8537 _„_ 393 

Chapter  8537,  Section  1  __^_-.^ . — __„ „____„ 3n 

Chapter  8537.  Section  9 . 203 

ACTS  OP  1923 

Chapter  7299 .„„__. „ „ .    ,.  ._  473 

Chapter  S289 396 

Chapter  9355,  Section  3  _— 134 

ACTS  OF  1925 

Chapter  10040.  Section  1  ._ . IM 

Chapter  10096  .—.. : 4H 

Chapter  10123.  Section  3  .^ — SOT 

Chapter  10152 : «» 

Chapter  10254  - .^ — — .  3S1 

ACTS  OP  1927 

Chapter  12002 — —    117 

Chapter  12012 „.    — -— 3M 

Chapter  12022 4M 

Chapter  12290,  Section  4 412.  413 

Chapter  12295,  Section  2 - .._^ .,..  237 

Chapter  12848 -, . .  ,   ,  .  -  180 

ACTS  OF  1929 

Chapter  13576  ™_„ — . 482 

Ctapter  13622  __^ .____ .„ 180 

Chapter  13702  — 3M 

Chapter  13781.  Section  14 1»T 

Chapter  14572,  Section  1  „ — _ — __„_.^ 198 

Chapter  14573 
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Chapter  14677 

Chapter  14678 

Chapter  14717, 

Chapter  14717, 

Chapter  14832 

Chapter  14899 

Chapter  15659, 

Chapter  15659, 


Section  51 
Section  62 


Section  I  _ 
Section  18 
Chapter  15787,  Section  1 ._ 


ACTS  OP  1931 


-459 
_  268 
„  196 
-  309 
,..  436 
_432 
..  234 
_  284 
-227 


ACTS  OP  1933 

Chapter  15920 . 

Chapter  15920.  Section  5 

Chapter  15934 ___„__ 

Chapter  16178,  Section  10 

Chapter  16252 
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?34  01 

3^9 

234  03  Ml 

^fi9 

234  03  (3i 

1f47 

234  10  (1) 

263 

334 ,30 

263 

23fi  03 

943 

33fi.01 

1?6A 

33f!,33 

949 

i:i?(f -19  o.^ 

2<M 

33f)S?  (3>    ffv> 

3^ 

?-«*f3a  f^i    ffi 

259 

5a«32   f31     fft1 

73(?37  (3V    fh\ 

StflS 
20? 

33R,33  f4V    (fy 

;W4 

236.32  <4)    (g) 

33fi,33   f4l    fj> 

.284 

VS4 

23fl  B3 

213 

237.02  f6^ 

as9 

337  OP  <1l 

969 

5>37  m 

?I3 

337,23 

387 

237  23  fl> 

383 

337,33  (31 

282 

237.25  ..          .        .               ... 

9RR,  971 

337  37 

«4fl,   afiS,   971 

537  5R 

360 

237, ?f> 

%M 

937  ai 

S^Mi 

237,32 

1M 

23H.01 

273 

338  01   (41 

380,  281,   283 

33R01  flfi) 

271 

?3(fm  (^^^ 

371 

338,03 

»r3 

238,04 

276 

23(1  ns 

,  ,    273.  27P 

2.iRns  n>   fh) 

anfH 

93n  nR  f  91 

SMfS 

^3»nR  <^31 

279,  277,   280 

9a«  ns  (-41 

979 

338, Off 

973,  981     582 

338, Off  ("SI 

281 

238.06  f3>                                                 

273 
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238.06  (5) „-..._„ „_ „— _„ .  280 

238.07  <1)  (b) — 275,  276 

238.07  (2>  (b)  _^-_______„____ 271 

238.07  (2)  (c) - — „ an 

238.07  C3)  _„___„„ aw 

238.07  (5>  (») an 

238.07  (5)  (c) no 

238.07  (6) — -_.. .____„__„  ST4 

238.09  (1> --,-..  at» 

239.19 ^^. - — — 

240.01 _____ 

240.04 ™ — _— — . — 


240.10  ■„._- „ — „__„_______________  2SB 

240.11  . __„_„-.„„.._.„. „__. „ 384,  385 

240.21 2*7 

240.22  (4) ._ 247 

240.23  (4) a47 

242.01  -^  SOT 

242.09  „.. ^ ^ _„„„__„„___^ 178 

249.04 - - -.  : 289 

249.06  ■„ . 3W 

249.10  _. — _— - 38B 

249.26 148 

253,03 3»4 

253.12-253.15  — .-  ___. 383 

253,42 .- __- 38S 

253.45 — . — . — „  385 

253.47 __-  295 

264.03 ..  »M 

264.04 . 

264.06  , 
264  08 
264.15  . 

270.07  . 


270.09 . 399 

270.11 292.  295,   299,  300 

270.28 295.  304 

271.01 „ ■ . SKi.   391 

272.01 385 

282.01 98.  241,  284 

282.04 371 

282.05 384 

282.06 Ml 

283.21  -_._____„ ________^ —  17T 

291.02 ,         „ 276.  306 

291.07 „ . — 306 

283.01 108 

293.03  _.- „ __ 4M 

294.01  _. -  .  . „ _ 308 

294.07 108 

294,11 MM 

298.11 „__ 108 

298.51  _  ._____-„___^ 108 

298.65 „_ 108 

310.10 - 114 

317.20 110 

319.08  ._ 111 

319.15  , 887 

319.16 — .- 813 

319.19 813 

320.01 .. ...„_...^_.._. .._ ..„ lie 
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SecUon 
?20  03 

Page 

215 

350  fl4 

214,  21 S 

320.08  .... 

234 

3W09           

234 

350  10 

234    2*7    312    313 

320,38                                  

31 S 

320  76 

311 

321  01 

317 

S91  ni   fsi 

317 

351  (IS 

91  A,  507 

^09  0^ 

317 

???  f)4 

318 

373  Ofi 

318 

33339 

318 

331.04 _    

341  ,14 

180 

321 

341   IK 

321 

?*'  V 

31>1 

341  2S 

35(1 

344,17 

.                                       323 

347  Oft 

srtR 

S71  et^  ni\ 

327 

372  71 

331 

37;i7H 

332 

372  7p 

331 

373,06 

333,   338,   339 

373  afi 

337 

374  in 

333 

374,23 

327,  337,  338 

374  37 

334 

374  ?f> 

334,    339 

374,30 

a3B 

374.41 

327,    337 

37R1S 

339 

3ai.i7               .  , 

341 

3pi  tn 

341,  354 

381.49  - 

3»1 .50 

175,  351,  354 

175 

3R2  51 

3S3 

ass  .23. 

3SJ3 

-t»4n4 

349 

384  05 

3M,  3S5 

3M,07 

3.«»4,  3B5 

3ft4,0ft 

349 

3S4  n(i 

3M,  35& 

384.12 

3f>4 

.^({4  va 

354 

384,14 

353 

384  15 

353 

384  1  a 

3B2.  3S3 

3^,17-384.19 

353 

386.01-386,09 

35T 

3PI  01 

370 

393  02 

3fl3 

3p4  Of; 

303 

334,10 

3BS 

3Q4  90 

361 

394,21 

3M,   3fi1 

394.22 

360,   361 

304  54 

3fil 

394.25     

3fil     362 
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394.26  . „ -     360,  36 1 

394.27 . . 359.  361 

388.02  (1> ^ _. -.. 401 

398.02  (5>__ 3OT 

398.05 3«t 

398.08 ^___„ 401 

398.18 >W 

398.21 ..... .. „ — . MS 

398.22 __^ 3«8 

400.38  (5) SW 

409.02  -___ . — 370,  372 

409.03 _^.  369.  370 

409.07-409.09 370 

409.10 — 370.  371.  372 

409.11-409.15 -.- - 37fi 

409.16 ™^___„___-_________  370,  372 

409.17 ^ - ™ 370,  371 

409.18 370 

409.19  _ — . 370 

409.22  - _.-.. „____________ 369 

409.24 ^ „ SA> 

409.26 :  Stl 

409.29 872.  378 

409.30 372.  373 

415.01 ■ 376 

415.04 _-_  376 

415.17 878,  376,  Sit 

415.19 sra 

415.20 _„  878.  875,  87« 

415JZ5  ^.. — *» 

415.27 S78 

416.28 - __„_„„_________  373.  376 

421.03  ._____._^ 377 

421.04  (a>  (b)   - 377 

421.04  (9)  — -.. S77 

421.43 ^ ,  ..  . 877 

421.44 : 877 

421,49   177 

440,02  (1) _„ ^ 879 

440.02  (4) Sin 

440.05 in 

440.38  (1) „ ... - - _„  S79 

440.51  (1>  (b) ., 

440.51  (S) , 

443.03  (7)  (a>  381 

443.03  (7)  (d> .— — 38i 

443.08 383,  389 

443.08  (3) . - ..  . 3^ 

443.09  (1)  — ...__„ — _  339 

443.09  (3)  m) SM 

443,11 888 

443.12 388 

443,12  (1) 8S3 

443.12  (2) „ 888 

443.12  (3) 

443.12  (7) 

443.15 


443.15  (3)  (a> Ufl 

443.16  (2) S8S 

450.02-450.04 396 

450.08  — 396,  396 


576 
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450.08 
450.08 
450.08 
450.23 

456.03 
456.10 
467,08 
457.91 
458.09 
458.13 
459.07 
459.09 
439.13 
461.01 
462.05 
462.11 
462.18 
463.08 
463.18 
463.19 
464.04 
464.09 
466.02 
466.04 
470.04 
470.08 
470.09 
473.02 
473.06 
473.08 
473.25 
477.01 
477,02 
477.02 
477.03 
477.04 
477.05 
477.06 
477.06 
477.06 
477.07 
477.08 
477.09 
477.10 
477.11 
477.12 
477.13 
477.24 
477.25 
477.26 
477.27 
478.07 
478.08 
480.03 
480.06 
480.15 
480.19 
481.04 
502.01 
502.05 
502.07 


(1)  (a). 

(1)  (g) 
(3)  (c).- 


398. 


404, 

(IV 

41S(, 

ff!V 

(It 

f2)    fh) 

414, 

41 R.  419.  420. 

-477,23 

4S0, 

41  ft   4afl 

423 

Page 
396 

396 
i47 
400 
399 
346 
401 
346 
346 
346 
346 
347 
401 
401 
401 
401 
402 
404 
404 
405 
404 
410 
410 
411 
411 
411 
412 
414 
413 
412 
421 
421 
420 
421 
421 
421 
421 
421 
421 
421 
421 
421 
421 
421 
421 
421 
421 
421 
421 
421 
422 
422 
418 
424 
424 
423 
393 
426 
428 
426 
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Section 

SOI  57 

] 

P&ge 
4?fi 

sns  2fl 

4M 

f>06  06 

4SS 

sn«n7 

4ffil 

fin  0? 

4^ 

S11  03 

427 

42R 

sn,04-SU.07 

42ff 

fill. OS 

427, 

42fl 

S11  31 

4211 

511.40 

429 

sn  41 

4M 

SI  7,02 

4tat 

ti^^l^•f  ni 

«MI 

.■51  7  Oft 

4M 

>ii7r>fl  ffji 

4M 

.'517  07 

434 

fil7.l3 

494 

fi17  14 

431 

fiia.Ol 

tm 

SfiO.01-ftSO.12 

4SII 

PS0.14 

4sn 

5i;oi5 

224. 

4^n 

SS0.1fi-SS0.25 

43fl 

ftSO,30 

184,  257,  434,  439, 

437, 

438 

!>S031 

434 

552.01 

4S» 

fsfiao^ 

*» 

SS2.03 

4W 

552  03  fa> 

43t 

553,10 

4!I9 

5<f  1 .01 

444, 

441, 

44ff 

5fi1 .34 

444 

fifil  3fi 

443 

Rfii  a*! 

4« 

."ifil  43 

443 

hR9.  02 

444 

P'f?  1 1 

447 

5fl2.1?                                                ,.     , 

444. 

447 

SR?(t4 

44fi 

SR2  44 

44ft 

SOS.IO 

443 

RA.";  ni 

Vit 

5^5  00 

449 

RfiB14 

449 

Rua  ^^ 

SRW, 

449, 

450 

585.34 

452 

RRR  43 

449 

4ft0 

!UIAOf< 

45S 

SS0.07 

433 

RaqOR 

434 

5f!9.0!) 

4113 

Rsa  10 

433 

.RM  37 

433 

P03,12 

437 

fins  13 

459 
45&, 

4f?T 

R1ftfl7 

45ft 

4rti 

Rionn 

4M, 

4ft1 

fiinna-Rini^ 

459 

fii3.n« 

4ff2 

fi14  1» 

413 

825.01    (8) 

473 
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6^6  04 

Page 

473 

<i?ROP 

4Ra,   473 

fiZflOfi 

473 

6?7.03 

464,  4«7,  46f( 

627  04 

467 

627  05 

4«fi.  467 

f  ?7  Of 

467 

627  13 

464 

fi27,ll> 

4^^ 

^27,27 

464 

627  2R 

464 

fi27?7 

464 

528  01 

470 

fi2fl,03 

470 

R2fiOft 

47ft 

628  Of? 

*in 

'??ft09 

4-111 

628.14                 -  — 

*70 

B28.1F> 

47ft 

S32  on 

47t 

eaa  10 

470 

63S01 

4^ 

63^0? 

231 

fS35.05 

231 

fi35,17 

47!{ 

'>3S.]R 

472 

fi^fl?! 

4m 

637  07 

473 

fi38  ni 

47? 

63 «  02 

473 

fi^f^na 

9?5.  472,   473 

fiSfiO* 

473 

fian  riQ 

47? 

63R.12 

3fi5.  472 

63Jf  14 

473 

KAfl  1  7 

4T« 

f?49  04 

47? 

640  10 

478 

64Pn 

47« 

653,10 

100.  103,  400 

fiM  ftfi 

103 

fiti!^  in 

4«1,   4R2 

6fifi.02 

401 

Rfta  ot 

493 

RJiq  ni 

4ft4 

fioa  n? 

4114 

693,03 

4JU 

fiq4  11 

inn 

701 ,03 

ats 

701  04 

,    31? 

70fi  08 

404 

731  31 

4S7 

731  33 

100,  101 

731,34 

484 

732  4* 

974 

734  20 

274 

741  04        , 

STR 

741  nfi 

4(tft 

741  1)7 

Attn 

743.03 

39S 

144  02 

...              376.    378 

BIENNIAL.  REPORT  OP  THE  ATTORNKY  OENERAL  579 


Section  Paie 

744.03 __-„_^ —  306 

744.05 —  8W 

767.02 ___„ SU 

767.03  -„_^ „ Mil 

775.01  -—_ 188 

775.02 - — ^„„„_ 138 

775.07 „ •■ — __  138 


775.09 
775.10 
775.11 -  - 

811.09 ...,  341 

811.19  - 341 

838.06  . ll« 

849.15 — 481 

849.16 —  — . -. -Wl 

849.18 ■Ml 

849.19 491 

855.04 4tl 

856.04  -_ - 483 

860.01 . ____^ 310 

875.44  „___ 137 

901.01 119,  126 

901.02 188 

901.09 -. _.„_____  IK 

901.23 - . ■ ~—  138,  316,  495 

902.01-902-18 .  -.    126 

902.19  — 126,  488 

903.26 480 

903.34 _ 488 

905.11 IW 

905.16 - .,  —  175 

907.01 .: 4OT 

909.05  „____„-_ iM 

920.02 - «n 

922.01 «» 

922.02  -..- 

922.06 

922.09 

922.11  - 808 

923.04-923.08 ___„.____  130 

924.09   .... .  .  .  500 

924.14 ■-  601 

924.21 .  ,  .  „... .  - -.  601 

932.47  m 

932,48 . 138 

933.01  ■ 801 

937.02 60S 

937.03 SOS 

937.04 _____________„  486 

937.06 __„ 803 

939.01 - 381 

939.02 „ - __„ 188 

939.06 . 188 

939.16  _  -__ -.- 128.  503 

941.10 „___________„______ 608 

947.16 ™„ -  808 

949.07 SOS 

949.07  (3) . — -. , ■■,.  888 

950.05 Vt& 

951.07 ISB 

952.01 - ■ 175 
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Page 
115 

sna.ofi 

ns 

ft54.2?. 

116 

»M;)f> 

303 

qtif^R 

51? 

ofjiaq 

B13 

S)54,49 

sra 

955.05 

3(13 

f>S5,20 

3'ni 

95?  21 

37R 

9S5.S2 

37S 

954  02 

aiR 

ftSfi.OT                                   

...     _ 303 

